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SUPREME  CgURT  COMMISSIONERS. 


(Laws  1893,  chapter  16,  page  160.) 


Section  1«  The  supreme  court  of  the  state,  immediately 
upon  the  taking  effect  of  this  act,  shall  appoint  three  per- 
fionSy  no  two  of  whom  eihall  be  adherents  to  the  same  po- 
litical party,  and  who  shall  have  attained  the  age  of  thirty 
years  and  are  citizens  of  the  United  States  and  of  this 
state,  and  regularly  admitted  as  attorneys  at  law  in  this 
«tate,  and  in  good  standing  of  the  bar  thereof,  as  commis- 
sioners of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der  such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of  ita 
duties  in  the  disposition  of  the  numerous  cases  now  pend- 
ing in  said  oourt,  or  that  shall  be  brought  into  said  court 
during  the  term  of  office  of  such  commissioners. 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice  of 
the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the  same 
time  and  in  the  same  manner  as  salaries  of  the  judges  of 
the  supreme  court  are  paid.  Before  entering  upon  the  dis- 
charge of  their  duties  they  shall  each  take  the  oath  pro- 
vided for  in  section  one  (1)  of  article  fourteen  (14)  of  the 
constitution  of  this  state.  All  vacancies  in  this  commis- 
sion shall  be  611ed  in  like  manner  as  the  original  appoint- 
ment. 

Sec.  4.  Whereas  an  emergency  exists,  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage  and 
approval. 

Approved  March  9,  A.  D.  1893. 
2  (vii) 


RULE  OF  COURT. 


Adopted  November  21,  1894. 


15.  Whenever  an  issue  of  fact  is  presented  for  trial  in  aD 
original  action  or  proceeding,  a  commission  will  be  named 
Composed  of  two  resident  electors  of  the  state  of  difierent 
political  aSSliationSy  who  shall,  under  the  direction  of  the 
court,  select  such  number  of  persons  having  the  qualifica- 
tions of  jurors  in  the  district  court  as  may  be  designated 
in  the  ordeV  for  their  appointment.  A  venire  for  the  jurors 
so  selected  will  be  issued  by  the  clerk  directed  to  the  bailiffs 
of  this  court  or  any  sheriff  or  sheriffs  of  the  state,  and 
shall  be  served  in  the  manner  prescribed  for  the  service  of 
summons.  Said  commissioners,  before  entering  upon  the 
duties  of  their  office,  shall  take  and  subscribe  the  oath  pre- 
scribed by  section  1  of  chapter  10,  Compiled  Statutes. 


(viii) 


See  page  xly  for  table  of  Nebraska  cases  overruled. 


The  syllabus  in  each  case  was  prepared  by  the  judge 
or  commissioner  writing  the  opinion. 


A  table  of  statutes  and  constitutional  provisions  cited 
and  construed,  numerically  arranged,  will  be  found  on 
page  xlix.    - 
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Seo.  585  (6220).      Preliminary  examination  of  person  charged 
with  offense 894 

Constitution. 

Art.  1,800.5.     Libel;  defense... 72 

sec  9.     Bail.. 418 

sec  2L     Private  property 277,  279,  280 

AiL  3,  sec  11.    Amendment  of  laws 671 

sec  15.     Special  legislation 5,  11 

Art.  6,  sec  16.     Jurisdiction  otconnty  courts 336,  338 

Art.8,sec  5.     Fines  and  penalties 228 

Art.  9,  sec  3.     Redemption  from  sales  of  real  estate 314,  317 

sec  6.     Municipal  taxes 196 

Art.  14,  sec  1.     Oath  of  officers 836 

FEDERAL. 

Statutes  at  Large. 

Vol.  25,  ch.  729,  p.  357.     Lien  of  judgments  of  United  States 

courts. *..  354 

Vol.  26,  ch.  728,  p.  313.     Original  packages 560 

Revised  Statutes. 

Sec  914.     Practice  in  civil  cases 354 

Sec  916.     Attachments 354 
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A.  D.  Rose  v.  Washington  County. 

Filed  Octobbb  2,  1894.    No.  5793. 

1.  Highways:  Powsbs  of  County  Boabd  to  Opbn.  A  petition 
is  not  essential  to  confer  jurisdiction  upon  the  conntj  board  to 
open  section  line  roads  under  section  46,  chapter  78,  CompUed 
Statates. 

%  :  :  Damages  to  Property  Owners.    The  only 

limitation  upon  the  discretion  of  the  board  in  that  respect  is 
the  fundamental  one  of  compensation  for  prirate  property  taken 
or  damaged. 

Errob  from  the  distHct  court  of  Washington  county. 
Tried  below  before  Scott,  J. 
5  (1) 
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Rose  Y.  Waahln^n  Countf. 

Osbam  &  JcLckson,  for  plaintiff  in  error,  cited :  Robinson 
V.  Mathwick,  5  Neb.,  252;  Doody  v.  Vaughn^  7  Neb.,  31 ; 
SUde  9.  Otoe  County^  6  Neb.,  133;  Damp  v.  Toum  of  Dane, 
29  Wis.,  428;  WiUiame  v.  Holmes,  2  Wis.,  96;  Warren 
V.  Bronmy  31  Neb.,  8;  BeaUy  v.  Beethe,  23  Neb.,  210; 
Howard  v.  Dakota  County ,  25  Neb.,  233;  Throckmorton 
V.  State,  20  Neb.,  647 ;  In  re  Minneapolis  R.  Co.,  38  Minn., 
157;  Kemerer  v.  State,  7  Neb.,  132. 

W.  E.  David  and  Walton  &  Mumm^t,  contra,  cited :  Davis 
V.  Commissioners  of  Boone  County,  28  Neb.,  837. 

Post,  J. 

This  is  a  petition  in  error  from  the  district  court  for 
Washington  county.  The  facts  essential  to  an  understand- 
ing of  the  questions  at  issue  are  as  follows:  On  the  23d 
(lay  of  July,  1890,  A.  O.  Pound  and  sixteen  others,  who 
are  described  as  resident  electors  of  said  county,  presented 
to  the  county  board  the  following  petition:  *^  We,  the  un- 
dersigned, respectfully  petition  for  the  appointment  of  a 
commissioner  to  examine  and  report  on  the  location  of  a 
county  road  commencing  at  the  southwest  corner  of  section 
No.  34,  township  No.  13  north,  of  range  11  east  of  the  6th 
P.  M.,  running  thence  east  on  section  and  township  line 
about  one  and  one-third  milc^^,  to  a  county  road  running 
north  and  south  through  section  35,  town  18,  range  11 
east,  and  terminating  at  said  point  where  it  intercepts  the 
county  road  running  north  and  south.''  Subsequently  a 
remonstrance  against  any  action  by  the  board  upon  the  pe- 
tition was  filed  by  P.  Quinlan  and  twenty-four  others. 
Afterwards  the  board  took  action  upon  the  petition,  by 
ordering  a  road  to  be  opened  in  accordance  with  the  prayer 
of  the  petition.  The  plaintiff  in  error,  a  property  owner, 
presented  his  claim  on  account  of  damage  to  the  north  half 
of  section  3,  town  17,  range  11,  and  was  allowed,  by  ap- 
praisers appointed  for  that  purpose,  the  sum  of  1107.50. 
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From  that  award  he  took  an  appeal  to  the  district  court, 
where  a  trial  was  had,  resulting  in  a  finding  in  his  favor 
in  the  sum  of  $90.  Having  moved  unsuccessfully  for  a 
new  trial,  he  removed  the  cause  into  this  court  for  review. 
His  objections  to  the  judgment  are  all  embraced  in  one 
proposition,  viz.,  that  the  petition  upon  which  the  county 
board  acted  is  insufficient  to  confer  jurisdiction,  hence  any 
action  taken  thereunder  is  void.  The  petition  certainly 
lacks  form  and  completeness,  but,  in  our  view,  section  46, 
diapter  78,  Compiled  Statutes,  confers  upon  the  county 
board  authority  to  open  section-line  roads  without  petition. 
There  is  no  limitation  upon  the  power  of  the  board,  or 
conditions  prescribed  by  law  for  the  exercise  of  the  discre- 
tion with  which  the  board  is  invested  in  that  respect,  ex- 
cept the  fundamental  one  of  compensation  for  damage  to 
private  property.  This  is  in  accordance  with  previous  de- 
cisions of  this  court.  (See  Throckmorton  v.  State,  20  Neb., 
652;  Howard  v.  Brovm^  37  Neb.,  902.)  In  view  of  the 
conclusion  announced,  it  is  unnecessary  to  examine  the 
other  questions  argued. 

Affirmed. 


C.  F.  EisiiEY  V.  Elizabeth  S.  Horb. 

FiXJED  OoTOBSB  2,  1894.    No.  4705. 

1.  Negotiable  Instruments :  Sxtbetibs.    Where  two  maken  of 

a  promissory  note  are  shown  to  be  sureties  for  a  third  party,  they 
wiU  be  presamed  to  be  co-sureties  nntil  the  contrary  is  shown. 

2.  :  .    Evidence  hdd  to  sustain  the  finding  of  the  trial 

court. 

Error  from  the  district  court  of  Madison  county.  Tried 
below  before  Powers^  J. 
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Eiflley  y.  Hon*. 

Mapea  &  Licey,  for  plaintiff  in  error,  cited:  Williams  v. 
Bosson,  11  0.,62;  Keith  v.  Ooodwin,  31  Vt,  268;  Chapeze 
V.  Young,  9  S.  W.  Rep.  [Ky.],  399 ;  Brandt,  Suretyship, 
230;  Oldham  v.  Broom,  28  O.  St.,  41;  Adams  v.  Flana- 
gan, 36  Vt.,  400. 

Wigton  &  WhUham,  contra,  cited:  Norion  v.  Coons,  3 
Denio  [N.  Y.],  132;  Warner  v.  Price,  3  Wend.  [N.  Y.], 
397;  Norton  v.  Coons,  6  N.  Y.,  33;  Story,  Contracts,  sec. 
584;  Price  v.  Edwards,  11  Mo.,  526;  Knox  v.  VaUanding' 
ham,  13  S.  &  M.  [Miss.],  526. 

Post,  J. 

This  was  an  action  by  the  plaintiff  in  error  to  recover 
from  the  defendant  in  error  and  one  Livingston  the  sum  of 
$160  and  interest  on  account  of  money  paid  as  an  accom- 
modation indorsed  for  said  defendants.  The  allegations  of 
the  petition  are  in  substance  as  follows:  On  the  1st  day  of 
March,  1889,  the  defendants  executed  their  note  to  the 
Farmers  Loan  &  Trust  Company  in  the  sum  of  |260,  due 
June  1  after  date;  that  the  plaintiff,  at  the  request  of  the 
defendants  and  for  their  accommodation,  signed  said  note 
as  surety.  On  the  maturity  of  said  note  there  remained 
due  thereon  $160,  which  the  plaintiff  was  compelled  to  pay 
and  which  he  seeks  to  recover  by  this  proceeding.  Liv- 
ingston made  default,  but  the  defendant  in  error  answered 
admitting  the  execution  of  the  note  and  the  payment  by 
the  plaintiff  as  alleged,  but  denied  that  the  note  was  signed 
by  plaintiff  for  her  accommodation,  and  alleged  that  she 
was  merely  a  co-surety  with  the  plaintiff  for  Livingston. 
She  also  alleged  the  payment  of  $100  on  said  note.  The 
allegations  of  the  answer  were  all  put  in  issue  by  the  reply. 

From  the  above  statement  it  appears  that  there  were  two 
questions  to  be  determined  from  the  evidence,  viz.,  whether 
the  relation  between  the  parties  was  that  of  principal  and 
surety,  or  whether   they  were  co-sureties  for  Livingston. 
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Second — ^The  alleged  payment  of  $100  by  defendant.  The 
issaes  were  tried  to  the  court  without  the  assistance  of  a  jury 
and  resulted  in  a  general  finding  for  the  defendant,  upon 
which  judgment  was  entered  and  which  it  is  sought  to  re- 
verse by  means  of  this  proceeding.  The  only  evidence  be- 
fore the  court  was  the  testimony  of  the  parties  who  sus- 
tained the  allegations  of  their  respective  pleadings.  Upon 
snoih  a  record,  following  the  recognized  rule  of  this  court, 
we  must  regard  the  finding  of  the  trial  court  as  conclusive. 
The  parties  are  presumed  to  be  co-sureties  and  equally 
bound  for  the  default  of  their  principal  (Orvia  v.  New- 
My  17  Conn.,  97;  Baldwin  v.  Fleming,  90  Ind.,  177;  2 
Randolph,  Commercial  Papers,  976) ;  and  this  presumption 
we  assume  was  one  of  the  considerations  which  led  to  the 
finding  of  the  district  court.  There  is  no  error  in  the 
record  and  the  judgment  is 

Affirmed. 


Geobge  D.  Smiley,  appellee,  v.  Alexander  Mao- 
Donald,  APPELLANT. 

Filed  October  2, 1894.    No.  6957. 

1.  Constitutional  Law:  Special  Laws:  Municipal  Cobfo- 
RATiONS:  Exclusive  Fbanchisbs.  Section  15,  article  3,  of 
the  oonstitntioD,  which  provides  that  **the  legislatare  shall  not 
pass  local  or  special  laws  *  *  *  granting  to  any  corporation, 
association,  or  indiyidnal  any  special  or  exclusive  privileges, 
immnnity,  or  franchise  whatever,"  heldf  not  a  restriction  upon 
the  power  of  the  legislature  over  the  subject  involved,  but  rather 
as  a  limitation  with  respect  to  the  manner  of  the  exercise  of 
such  power. 

:  Mbtbopolitan  Cities:  Contsaot  to  Remove  Gab- 
B.    The  constitutional  provision  above  cited  does  not  pro- 
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hibit  cities  of  the  metropolitan  elaoB  from  contiacting  for  the 
lemoTftl  therefrom  of  dead  animalu,  guhagp,  and  other  nozioos 
and  unwholesome  matter. 


: :  Removal  of  Gabbagk:  Exclusiys  Oohtkact. 

Kor  will  such  a  contract  he  held  Toid  by  reason  of  a  stipnlation 
therein  that  the  pri^il^se  therebj  oonforred  upon  the  contractor 
is  ezdnslTe. 


4.  :  Police  PowKBS.    The  legialatare  cannot,  nnder  the  gaiss 

of  police  regnlation,  arbitrarilj  inyade  priTate  property  or  per- 
sonal rights.  The  test  when  snch  regnlations  are  called  in 
question  is  whether  thej  haTO  some  relation  to  the  public  health 
or  public  welfue,  and  whether  such  is,  in  fact,  the  end  sought 
to  be  attained. 

Appeal  from  the  district  coart  of  Doaglas  couotj. 
Heard  below  before  Ferguson,  J. 

A  statement  of  the  case  appears  in  the  opinion. 

Saunders f  Mcu^arland  &  Dickeg,  for  appellant: 

It  is  not  the  province  of  the  courts  to  decide  that  anj 
particular  act  passed  by  the  l^islature  in  the  exercise  of 
its  police  power^  and,  as  a  health  law,  is  unconstitutional, 
unless  it  plainly  appears  to  be  so  on  the  fiice  of  the  act. 
{In  re  New  York  E.  R.  Co.,  70  N.  Y.,  351 ;  Peopfe  v.  AU 
bertsouy  55  N.  Y.,  50;  People  v.  Draper,  15  N.  Y.,  532; 
In  re  Toumsend,  39  N.  Y.,  171 ;  People  v.  Smith,  21  N.  Y., 
595;  LindenmvUer  v.  People,  33  Barb.  [N.  Y.],  648; 
Neuendorffv.  Duryea,  69  N.  Y.,  557;  Stuyvesant  v.  Mayor 
of  New  York,  7  Cow.  [N.  Y.],  585 ;  MarHn  v.  Mod,  12 
Wheat.  [U.  S.],  19.) 

A  municipal  corporation  has  the  right  and  power  to 
grant,  if  it  deems  best,  the  exclusive  duty  of  removing  the 
garbage  to  one  person  or  to  one  corporation.  ( Walker  v. 
Jameson,  37  N.  E.  Rep.  [Ind.],  402;  Slaughier  House 
Cases,  16  Wall.  [U.  8.],  36;  OommonwecUih  v.  Alger, 
7  Gush.  [Mass.],  84;  Thorpe  v.  Rutland  &  B.  R.  Co.,  27 
Vt.,  149;  Gibbtms  v.  Ogden,  9  Wheat.  [U.  S.],  203;  CUy  of 
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New  York  v.  MUn,  11  Pet  [U,  S.],  102;  Le  Claire  v.  OUy 
ef  Davenparty  13  la.,  210;  Tiedeman,  Limitations  of  Po- 
lice Power,  p.  316;  Biver  Rendering  Cb.  v.  Behr,  7  Mo. 
App.,  346 ;  Beach,  Public  Corporations,  sec.  996;  16  Am. 
&  Eng.  Ency.  Law,  sec.  8,  p.  1173;  Toum  of  Summerville 
r.  Presaley,  11  S.  E.  Eep.  [S.  Car.],  646;  CUy  CdunoU  of 
Charleston  v.  Baptiet  Churchy  4  Strob.  [S.  Car.],  306 ;  Copes 
r.  CUy  of  Charleston,  10  Rich.  [8.  Car.],  602 ;  Zylstra  v.  OUy 
of  Charleston,  1  Bay  [S.  Car.],  382 ;  Harrison  v.  CUy  of 
Baltimore,  1  Gill  [Md.],  264;  Boehm  v.  City  of  Balti- 
more, 61  Md.,  269;  State  v.  Mott,  61  Md.,  297;  Huesing 
V.  CUy  of  Rook  Island,  128  111.,  466;  State  v.  Lotoery,  49 
N.  J.  Law,  391 ;  Weil  v.  Bicord,  24  N.  J.  Eq.,  169;  Greg- 
ory V.  Mayor  of  New  York,  40  N.  Y.,  273;  Croninv.  Peo- 
pU,  82  N.  Y.,  318;  People  v.  MulhoUand,  82  N.  Y.,  324; 
Metropolitan  Board  of  Health  v.  Heister,  37  N.  Y.,  661 ; 
Johnson  v.  Simonton,  43  Cal.,  242;  In  re  Linehan,  72  Cal., 
114;  ExparU  Shrader,  33  Cal.,  279 ;  Blise  v.  Kraue,  16 
O.  St.,  64;  StaU  v.  Cowan,  29  Mo.,  330;  Mayor  of  the 
OUy  of  Monroe  v.Qerspach,  33  La.  Ann.,  1011;  Kennedy 
V.  Phelps,  10  La.  Ann.,  227;  Wreford  v.  People,  14  Mich., 
41;  Dubois  v.  OUy  of  Augusta,  1  Dudley  [Ga.],  30;  OUy 
of  8L  Louis  V.  McCoy,  18  Mo.,  238;  Metcalfv.  (My  of  St. 
Louis,  11  Mo.,  103;  Train  v.  Boston  Disinfecting  Co.,  144 
Mass.,  623;  Ex  parU  0^ Donovan,  24  Fla.,  281;  Polinsky 
r.  People,  73  N.  Y.,  66 ;  Health  Department  of  New  York 
V.  KnoU,  70  N.  Y.,  630;  Vandine,  PetUioner,  6  Pick. 
[Mass.],  187;  People  v.  Gordon,  46  N.  W.  Rep.  [Mich.], 
668 ;  OUy  of  Newport  v,  Newport  Light  Co.,  8  Ky.  Law 
Sep.  [Ky.],  22;  Dee  Moines  Street  R.  Co.  v.  CUy  of  Des 
Moines,  73  la.,  613;  KUvington  v,  OUy  of  Superior,  83 
Wis.,  222;  OUy  of  Anderson  v.  O' Conner,  98  Ind.,  168; 
Boon  V.  aty  of  VHca,  2  Barb.  [N.  Y.],  104.) 

BreekenridgeA  Breckenridge,  contra,  contending  that  the 
contract  is  an  exclusive  franchise  and  invalid,  cited :  Dil« 
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Ion,  Manicipal  Corporations  [4th  ed.j^secs.  89, 362;  Sagi-- 
naw  Oas  Light  Cd.  v.  Saginaw,  28  Fed.  Bep.,  629. 

Post,  J. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Donglas  county  restraining  the  defendant  from  proceeding 
under  a  contract  with  the  city  of  Omaha  providing  for  the 
removal  of  the  garbage,  offal,  dead  animals,  etc.,  from  said 
city.  In  view  of  the  importance  of  the  question  at  issue 
it  is  deemed  proper  to  copy  at  length  from  the  petition,  to- 
wit: 

^'The  plaintiff  states  to  the  court  that  he  is  a  citizen  and 
resident  of  the  dty  of  Omaha,  Nebraska,  and  a  taxpayer 
therein,  and  has  been  such  resident  of  the  city  of  Omaha 
and  taxpayer  therein  for,  to-wit,  the  period  of  eight  years,, 
and  he  brings  this  action  in  said  capacity,  as  a  taxpayer 
and  citizen  of  said  city,  against  this  defendant,  Alexander 
MacDonald,  and  states  to  the  court  the  following  facts: 

^'That  on  the  2l8t  day  of  July,  1893,  said  Alexander 
MacDonald,  the  defendant  herein,  made  and  entered  into  a 
pretended  contract  or  agreement  with  the  city  of  Omaha, 
under  and  by  the  terms  of  which  for  a  period  of  ten  years 
from  and  after  January  1,  1894,  said  Alexander  MacDon- 
ald, in  consideration  of  being  allowed  the  right  to  remove 
dead  animals,  garbage,  offal,  night  soil,  etc.,  within  the  city 
of  Omaha,  for  the  period  of  ten  years  from  and  after  Jan- 
uary 1,  1894,  under  the  terms  and  stipulations  contained 
in  said  pretended  contract,  a  copy  of  which  is  hereto  at- 
tached, marked  '  Exhibit  A,'  and  made  a  part  hereof  as 
though  incorporated  at  length  in  the  body  of  this  petition^ 
agreed  to  pay  the  said  city  of  Omaha,  annually,  for  such 
privilege,  at  the  end  of  each  year,  during  the  existence  of 
said  contract,  the  sum  of  $250. 

*' Plaintiff  alleges  that  under  and  by  virtue  of  the  terms 
of  said  pretended  contract  the  defendant  is  given  an  exclu- 
sive privilege  and  right,  which  is  illegal  and  contrary  ta 
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law,  and  is  permitted  thereander  to  make  large  profits  in 
the  transaction  of  the  business  therein  specified,  and  that 
the  compensation  fixed  by  said  contract  or  agreement  is 
burdensome  upon  the  taxpayers  of  said  city  and  is  in  ex- 
cess of  the  reasonable  value  of  the  services  to  be  so  ren- 
dered. 

^'The  plaintiff  further  says  that  the  contract  as  aforesaid 
is  unlawful  in  this,  to-wit,  that  the  privilege  of  removing 
garbage,  dead  animals,  offal,  night  soil,  etc.,  necessary  to 
be  removed,  under  the  requirements  of  the  board  of  health, 
as  set  out  in  said  pretended  contract  or  agreement  with  said 
dty  and  the  defendant,  is  a  franchise,  and  that  no  authority 
to  grant  said  franchise  to  said  defendant  Alexander  Mao- 
Donald  was  ever  voted  by  the  citizens  and  legal  voters 
within  and  for  said  city  of  Omaha,  Nebraska,  and  that  the 
city  council  and  the  municipal  authorities  of  said  city  of 
Omaha  had  no  right  or  authority  whatever  to  make  and 
enter  into  any  such  contract. 

"Plaintiff  says  that  he  is  informed  and  believes  that  the 
said  defendant  is  about  to  enter  upon  the  execution  of  his 
said  pretended  contract  with  the  said  city,  and  if  permitted 
to  do  so  will,  under  color  of  authority  as  shown  by  said 
pretended  contract,  levy  and  assess  upon  said  taxpayers  of 
the.dty  of  Omaha  and  this  plaintiff  unlawful  dues  for  the 
removal  of  garbage,  dead  animals,  offal,  night  soil,  etc. 

"Plaintiff  alleges  that  he  is  without  remedy  at  law. 

"Wherefore  plaintiff  prays  that  said  pretended  contract 
between  the  said  city  of  Omaha  and  said  Alexander  Mao- 
Donald  be  declared  null  and  void  and  set  at  naught,  and 
that  the  defendant,  his  agents,  employes,  and  servants,  be 
perpetually  enjoined  from  proceeding  under  said  pretended 
contract  to  remove  dead  animals,  garbage,  offal,  night  soil, 
etc,  or  any  other  filth  required  to  be  removed  by  board  of 
health  or  the  ordinances  of  said  city  of  Omaha,  and  for 
such  other  relief  as  to  the  court  may  seem  meet.  '^ 

The  contract  to  which  reference  is  therein  made  is  as 
follows: 
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''This  agreement,  made  and  entered  into  this  2l8t  day  of 
July,  1893,  by  and  between  the  city  of  Omaha,  party  of 
the  first  part,  and  Alexander  MacDonald,  party  of  the 
second  part, 

'' Witnesseth :  That  the  party  of  the  second  part,  in  con- 
sideration of  being  allowed  lo  remove  and  make  use  of  all 
the  dead  animals,  garbage,  offal,  night  soil,  etc.,  necessary 
to  be  removed,  as  may  be  required  by  the  board  of  health 
or  ordinances  of  said  city  of  Omaha,  duri  ng  the  period  of  ten 
years  commencing  January  1, 1894,  or  from  such  time  prior 
to  said  date  as  may  be  required  by  the  mayor  and  council, 
hereby  agrees,  in  accordance  with  the  ordinances  of  said  city 
now  existing  or  hereafter  passed,  and  in  accordance  with  the 
rules  and  regulations  of  the  board  of  health  of  said  city,  and 
as  may  be  required  by  the  commissioner  of  health  upon 
payment  of  the  charges  herein  authorissed,  to  remove  to 
some  place  or  places  at  least  two  and  one-half  miles  outside 
of  the  corporate  limits  of  said  city,  and  if  within  three 
miles  of  the  corporate  limits  of  said  city  to  such  place 
or  places  as  may  be  designated  by  said  board  of  health, 
and  dispose  of  the  same  in  such  manner  as  not  to  cause  or 
create  a  nuisance,  all  dead  animals,  garbage,  manure,  ashes, 
filth,  offal,  night  soil,  etc.,  as  may  now  or  hereafter  during 
the  existence  of  this  contract  be  required  to  be  removed  by 
said  ordinances,  rules  or  regulations  at  not  exceeding  the 
prices  following,  to-wit: 

''  Each  dead  animal  weighing  over  500  pounds,  $2.00. 

4i  ♦  ♦  ♦  He  4c  * 

''Whenever  the  owner  of  any  dead  animals  found  in  the 
public  streets  or  at  any  public  place  is  unknown,  the  said 
party  of  the  first  part  agrees  to  pay  to  said  party  of  the 
second  part  the  sum  above  specified  for  removing  such  ani- 
mals upon  satisfactory  proof  being  furnished  of  the  re- 
moval of  any  such  animals  and  that  the  owner  thereof  is 
unknown. 

**  It  is  further  understood  and  expressly  agreed  that  for 
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the  privileges  herein  granted  the  party  of  the  second  part 
shall  anually  pay  to  the  said  party  of  the  first  part  at  the 
end  of  each  year  the  sum  of  two  hundred  and  fifty  ($250) 
dollars. 

^'It  is  further  understood  and  expressly  agreed  by  said 
party  of  the  second  part  that  at  all  times  during  the  ex- 
istence of  this  contract  he  shall  be  subject  to  the  orders  of 
flftid  board  of  health  and  to  the  ordinances,  of  $aid  city  and 
that  he  will  promptly  and  faithfully  comply  with  the  same. 

"  It  is  further  understood  and  agreed  that  said  party  of 
the  second  part,  for  the  purpose  of  removing  said  dead 
animak^  garbage,  manure,  ashes,  filthy  offal^  night  soil,  eta^ 
shall  be  permitted  to  load  the  same  upon  cars  at  five  places 
as  near  equally  distant  from  each  other  as  is  practical, 
such  places  for  loading  cars  to  be  approved  by  the  board  of 
health  of  said  city,  and  to  be  subject  to  change  from  time 

to  time  as  said  board  of  health  may  require.^' 

******* 

To  the  foregoing  petition  a  general  demurrer  was  inter- 
posed, which  was  overruled,  and  the  defendant  refusing  to 
plead  further,  a  decree  was  allowed  as  prayed,  and  which  is 
the  decree  involved  in  this  appeal. 

The  issue  involved  is  thus  tersely  stated  by  counsel  for 
plaintiff:  "There  is  one  question  only  presented  by  the 
tlemurrer,  and  that  is  whether  the  contract  is  an  exclusive 
franchise.''  The  plaintiff  has  assumed  the  affirmative  of 
that  position,  and  asserts  that  said  contract  is  in  contempla- 
tion of  law  a  franchise,  and,  therefore,  within  the  prohibi- 
tion contained  in  section  15  of  article  3  of  the  constitution. 
The  provision  of  said  section  which  is  invoked  in  this 
action  is  as  follows:  ''The  l^islature  shall  not  pass  local 
or  special  laws  in  any  of  the  following  cases,  that  is  to  say : 
*  ♦  *  Granting  to  any  corporation,  association,  or  in- 
dividual any  special  or  exclusive  privileges,  immunity,  or 
franchise  whatever.  In  all  other  cases  where  a  general  law 
can  be  made  applicable,  no  special  law  shall  be  enacted.'' 


12  NEBRASKA  REPORTS.         [Vol.  42 

Smiley  y.  MacDonald. 

From  a  careful  analysis  of  that  provision  it  would  seem 
that  it  was  intended,  not  as  a  restriction  upon  the  power  of 
the  l^islature  over  the  subject  involved^  but  rather  as  a 
limitation  in  respect  to  the  manner  of  the  exercise  of  that 
power.  The  precise  limitation  of  the  legislative  power  to 
confer  by  general  law  privileges  in  their  nature  exclusive 
is  foreign  to  our  present  inquiry.  It  is  sufficient  for  the 
purpose  of  this  controversy  that,  according  to  recognized 
rules  of  construction,  the  people  of  the  state  must  be  un- 
derstood to  have  conferred  upon  the  l^islature  all  of  the 
sovereign  power  resting  in  them,  subject  only  to  the  limita- 
tions of  the  state  and  national  constitutions,  for,  as  said 
by  Judge  Redfield  in  Thorpe  v.  Rutland  &  B,  R.  Oo.f  27 
Vt.,  140,  the  American  legislatures  have  the  same  un- 
limited power,  except  when  restrained  by  written  constitu- 
tions, as  the  British  parliament.  We  might  safely  rest 
our  conclusion  upon  the  reasons  stated,  but  there  are  other 
considerations  suggested  by  the  record  which  it  is  deemed 
proper  to  notice. 

It  will  be  observed  that  no  claim  is  made  to  the  ef- 
fect that  the  contract  complained  of  is  unauthorized  by 
the  ordinances  of  the  city  of  Omaha.  The  inference, 
therefore,  is  that  it  was  executed  in  pursuance  of  an  ordi- 
nance having  at  least  the  form  of  law.  The  question  is' 
thus  presented  whether  the  contracting  for  the  removal 
of  the  garbage,  offal,  and  other  unwholesome  substances  by 
contract  for  a  term  of  years  is  an  assumption  of  power  by 
the  city  in  excess  of  that  conferred  by  chapter  12a,  Com- 
piled Statutes,  entitled  "  Metropolitan  Cities,"  and  which, 
for  convenience,  will  be  referred  to  as  its  "charter."  By 
section  23  thereof  it  is  provided  that  "the  mayor  and  coun- 
cil shall  have  power  to  make  and  enforce  all  police  regula- 
tions for  the  good  government,  general  welfare,  health, 
safety,  and  security  of  the  city  and  the  citizens  thereof,  in 
addition  to  the  police  powers  expre&sly  granted  herein,  and 
in  the  exercise  of  the  police  power  may  pass  all  needful 
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and  proper  ordinanoeB/'  etc.  By  section  27  it  is  provided 
that  'Hhe  major  and  council  shall  have  power  to  prevent 
any  person  or  persons  from  bringing,  depositing,  having, 
or  leaving  upon  or  near  his  premises  or  elsewhere  within 
the  citj,  any  putrid  or  diseased  carcass,  or  any  putrid, 
diseased,  or  unsound  beef,  pork,  poultry,  fish,  hides,  or 
skins  of  any  kind,  or  any  other  unwholesome  substance, 
and  to  compel  the  removal  of  the  same  at  the  expense  of 
auch  person  or  persons.''  It  requires  no  argument  to  prove 
that  the  subject  of  the  contract  before  us  is  within  the  strict 
letter  of  these  provisions  of  the  charter.  The  boundary 
line  which  divides  the  police  power  of  the  state  from  the 
other  functions  of  government  is  oflen  difficult  to  discern. 
As  said  by  Shaw,  C.  J.,  in  Commonwealth  v.  Alger ^  7  Cush. 
[Mass.],  86:  '^  It  is  much  easier  to  perceive  and  realize  the 
existence  and  sources  of  this  power,  than  to  mark  its  boun- 
daries, or  prescribe  limits  to  its  exercise."  It  may,  however, 
with  safety  be  asserted  that  the  legislature  cannot  under  the 
guise  of  police  regulations  arbitrarily  invade  personal  rights 
and  private  property.  On  the  other  hand  it  should  appear 
to  the  court,  when  such  regulations  are  called  in  question, 
that  they  have,  in  fact,  some  relation  to  the  public  health 
or  public  welfare,  and  that  such  is  the  end  sought  to  be  at- 
tained thereby  (In  re  Jacob,  98  N.  Y.,  98 ;  Millett  v.  Peo- 
pie,  117  111.,  303);  but  the  removal  of  the  noxious  and 
unwholesome  matter  mentioned  in  the  contract  tends  di- 
rectly to  promote  the  public  health,  comfort,  and  welfare, 
and  is^  therefore,  a  proper  exercise  of  the  police  power. 
Nor  is  the  fact  that  in  this  instance  the  city  has  by  contract 
conferred  an  exclusive  privilege  material.  From  the  power 
thus  conferred  upon  the  city  is  implied  the  duty  to  deter- 
mine the  means  and  agencies  best  adapted  to  the  end  in 
view.  The  means  adopted  appear  to  be  not  only  a  reason- 
able and  necessary  regulation,  but  a  judicious  exercise  of 
the  discretion  conferred  upon  the  city.  That  the  object  of 
all  such  r^ulations  can  be  best  attained  by  entrusting  the 
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work  in  band  to  a  responsible  contractor  wbo  possesses  tbe 
facilities  for  carrying  it  on  with  dispatcb  and  witb  tbe  least 
possible  inconvenience  to  the  public  is  apparent  to  all.  In 
the  case  of  Vandine,  Petitioner j  6  Pick.  [Mass.],  187,  Put- 
nam, J.,  referring  to  a  similar  regulation  of  the  city  of 
Boston,  said :  '^  It  seems  to  us,  however,  that  the  city  au- 
thority has  judged  well  in  the  matter.  They  prefer  to 
employ  men  over  whom  they  have  an  entire  control  by 
night  and  by  day,  whose  services  may  be  always  had,  and 
who  will  be  able  from  habit  to  do  this  work  in  the  best 
possible  way  and  time.  Practically  we  think  the  main 
object  of  city  government  will  be  better  accomplished  by 
the  arrangement  adopted,  than  by  relying  upon  the  labor 
of  others  against  whom  the  government  would  have  no 
other  remedy  than  by  a  suit  for  breach  of  contract.  *  * 
We  are  satisfied  that  the  law  is  reasonable,  and  not  only 
within  the  power  of  the  government  to  prescribe,  but  well 
adapted  to  preserve  the  health  of  the  city."  (See,  also.  River 
Rendering  Co.  v,  Behr,  7  Mo.  App.,  345 ;  Walker  v,  Jame- 
son, 37  N.  E.  Bep.  [Ind.],  402;  Tiedeman,  Limitations  of 
Police  Power,  p.  316;  and  also,  as  applicable  in  principle, 
Boehtn  v.  City  of  Baltimore,  61  Md.,  259;  State  v.  Lowrie, 
49  N.  J.  Law,  391 ;  People  v.  Gordon,  45  N.  W.  Rep. 
[Mich.],  658 ;  Kilvington  v.  City  of  Superior,  83  Wis.,  222.) 
The  alleged  excess  of  power  is  a  mere  sanitary  measure,  as 
obviously  so  as  the  familiar  and  necessary  quarantine  for 
the  detention  of  persons  exposed  to  contagious  diseases. 
In  either  case,  the  privilege,  although  exclusive,  is  but  an 
incident  to  the  proper  exercise  of  the  general  police  power 
of  the  state.  The  judgment  of  the  district  court  is  there- 
fore reversed  and  the  cause  remanded  for  further  proceed- 
ings therein 

Reversed. 
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Geobge  F.  Peaks  v.  Ambbobe  M.  Lobd. 

Fjlxd  Ogtobeb  2,  1894.     No.  6413. 

L  Pleading :  Beplt.  Pleading  affirmatiye  matters  in  an  answer, 
which  amount  to  no  moze  than  a  denial  of  plaintiff's  canse  of 
action,  will  not  necessitate  a  reply. 

Sl  Instruotions:  Objbctiohs:  Bbyiew.  To  entitle  a  party  to  a 
reyiew  of  the  action  of  a  trial  court  in  giying  instructions  the 
objections  to  the  instructions  must  be  pointed  out  in  a  motion 
for  new  trial. 

3L  Partnership:  Agbbembnt of  Dissolution:  Pabol  Evidbitob 
TO  Explain.  Where  an  agreement  of  dissolution  of  partner- 
ship, reduced  to  writing  and  signed  by  the  parties,  stated  that 
one  of  the  partners  assumed  and  agreed  to  pay  the  accounts  and 
liabilities  of  a  branch  of  the  business  conducted  at  Battle  Creek, 
and  gaye  no  list  of  the  items  of  charges  or  other  reference  to 
them,  held,  that  eyidence  which  discloeed  what  items  were  in- 
cluded in  the  accounts  as  charges  against  the  designated  portion 
of  the  business,  as  agreed  upon  between  the  partnAs  prior  to 
dgning  the  articles  of  dissolution,  was  competent,  and  its  ad- 
mission was  not  erroneous  on  the  ground  that  it  tended  to  yary 
or  modify  the  terms  of  the  written  agreement 

4.  Bxtllng  on  Motion  to  Strike  Out  Answer  of  Witness: 
Harmless  Ebbob.  The  oyerruling  of  a  motion  to  strike  from 
the  record  certain  portions  of  the  answers  of  a  witness  as  not  re- 
sponsiye  to  the  question,  where  it  appears  that  the  matter  thus 
sought  to  be  eliminated  is  not  calculated  to  mislead  the  jury  or 
harmful  to  the  rights  of  the  moying  party,  held  not  prejudicial 
error. 

&  Assignments  of  error  not  referred  to  or  argued  in  the  briefs 
filed  will  be  deemed  waived. 

6.  Conflicting  Evidence :  Rbvibw.  Where  the  evidence  is  con- 
flicting, but  there  is  sufficient  evidence  to  support  the  verdict,  it 
will  not  be  disturbed. 

Erbob  from  the  district  court  of  Madison  county.    Tried 
below  before  Sullivan,  J. 

The  opinion  contains  a  statement  of  the  case. 
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8.  0.  Campbell  and  W,  Jf.  Robertson^  for  plaintiff  in  error: 

Every  all^ation  of  new  matter  in  answer  not  denied 
by  the  reply^  for  the  purpose  of  the  action,  must  be  taken 
as  true.  {Hamilton  Loan  &  Trust  Co.  v.  Gordon^  32  Neb., 
663 ;  Dillon  v.  Busadly  6  Neb.,  484 ;  Stede  v.  Ruaselly  5  Neb., 
215;  Williams  v.  Evans,  6  Neb.,  216;  Payne  v.  Briggs,  8 
Neb.,  75.) 

The  court  erred  in  admitting  testimony  as  to  conversa- 
tion, statement,  or  agreement  by  the  parties  prior  to  the 
signing  of  the  written  agreement  of  dissolution  of  the  part- 
nership. (  WaJtsonv.  Boode,  30  Neb.,  264;  AvUman  v.  Brown, 
40  N.  W.  Rep.  [Minn.],  159;  NidhoU  v.  Orandatt,  43  N. 
W.  Rep.  [Mich.],  876;  Dodge  v.  Kiene,  28  Neb.,  116; 
MUls  V.  MiUer,  4  Neb.,  441 ;  HamiUan  v.  ThraU,  7  Neb., 
210.) 

John  B.  Hays  and  Bobinson,  Beed  &  Foster ,  contra: 

Where  the  l^al  effect  of  the  allegations  in  an  answer  is 
a  mere  denial  of  the  averments  in  the  petition,  such  alle* 
gations  cannot  be  r^arded  as  new  matter  which  will  be 
taken  as  true  unless  controverted  by  reply.  {Dayton  Ins. 
Co.  V,  Kelly,  24  O.  St,  345;  Burroughs  v.  McLain,  37  la., 
189;  Mehurin  v.  Stone,  37  O.  St.,  49;  Simm^ms  v.  Oreen, 
35  O.  St.,  104.) 

Facts  stated  in  an  answer  which  could  have  been  given 
in  evidence  under  a  general  denial  do  not  constitute  new 
matter  requiring  a  reply.  (Maxwell,  Code  Pleading,  558 ; 
Corry  r.  Campbell,  25  O.  St.,  134;  Simmons  r.  Grreen,  36 
O.  St.,  104.) 

Harrison,  J. 

Ambrose  M.  Lord  instituted  suit  in  the  district  coart  of 
Madison  county  against  George  F.  Peaks,  alleging  in  his 
petition  that  on  or  about  February  15,  1885,  the  parties 
to  the  action  formed  a  copartnership  for  the  purpose  of 
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doing  a  retail  lumber  business  under  the  firm  name  of 
Peaks  &  Lordy  which  business  relation  was  continued  un- 
til October  26,  1889,  at  which  time  it  was  dissolved  hj 
mutual  consent;  that  at  the  time  of  the  dissolution  of  the 
partnership  the  firm  was  indebted  to  various  persons  and 
firms,  and  among  them  to  one  Jacob  Spies,  in  the  sum  of 
$212.48,  for  lumber  purchased  of  him,  which  sum  of  in- 
debtedness George  F.  Peaks,  by  the  terms  of  the  agree- 
ment of  dissolution,  assumed  and  agreed  to  pay,  but  failed 
and  refused  so  to  do;  that  suit  was  commenced  by  Jacob 
Spies   May  13,  1890,  in    the  county  court  of  Madison 
county  against  the  firm  and  the  individual  members  thereof 
to  recover  said  sum,  and  in  which  he  obtained  judgment 
therefor;  that  on  July  15, 1890,  Peaks  failing  and  refusing 
to  pay  the  judgment,  Lord  paid  the  same  with  interest  and 
costs,  amounting  in  total  to  the  sum  of  $251.33,  for  which 
amount  and  interest  from  June  15,  189.0,  Lord   prayed 
judgment.     To  this  petition  Peaks  filed  an  answer,  in  the 
first  paragraph  of  which  he  denied  each  and  every  allega- 
tion  thereof  not  afterward  expressed  in  the  answer  and 
specifically  admitted.     Then  followed  the  admission  of  the 
formation,  continuance,  and  dissolution  of  the  firm  and  its 
indebtedness  to  Spies,  as  alleged  in  the  petition.     An  alle- 
gation of  lack  of  knowledge  or  information  sufficient  to 
form  a  belief  in  regard  to  the  suit  of  Spies  on  the  account, 
the  judgment,  or  its  payment  by  Lord,  and  a  denial  of  all 
these  matters,  and  the  further  portion  of  the  answer  we 
will  give  in  the  words  therein  used,  as  a  full  and  correct 
knowledge  of  it  will  be  necessary  in  deciding  one  point  pre- 
sented in  the  case  here:  -''This  defendant  further  answering 
says  that  at  the  time  of  the  dissolution  of  the  said  firm  of 
Peaks  &  Lord,  the  plaintifi^,  as  a  part  of  the  indebtedness  of 
said  firm  assumed  by  him,  assumed  and  agreed  to  pay  the 
indebtedness  to  said  Jacob  Spies  of  $212.48;  that  in  con- 
sideration of  the  plaintifi^  assuming  and  agreeing  to  pay  the 
indebtedness  of  said  firm  to  the  said  Spies,  with  other  indebt- 
6 
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ednesB  of  said  Rrniy  thisdefeodant  assumed  and  has  paid  cer- 
tain indebtedness  of  said  firm/'  No  reply  was  filed^  and 
after  the  jury  was  impaneled  and  the  first  witness  was  sworn 
and  plaoed  on  the  stand,  counsel  for  Peaks  made  an  objec- 
tion and  motion  as  follows :  ''The  defendant  now  objects  la 
the  introduction  of  any  evidence  in  this  case,  for  thereasoD 
that  a  material  allegation  of  the  answer,  being  the  fourth 
paragraph  thereof^  is  not  denied  by  the  plaintiff  in  thi» 
suit;  and  the  defendant  now  moves  the  court  to  instruct 
the  jury  to  find  a  verdict  for  the  defendant,  for  the  rea- 
son above  stated.'^  The  action  of  the  court  in  overrul- 
ing the  above  objection  and  motion  is  one  of  the  errors  as- 
signed in  the  petition  in  this  court.  The  evidence  was 
introduced  and  the  jury  returned  a  verdict  for  Lord;  the 
plaintiff  in  the  district  court;  Peaks  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  judgment  rendered  on 
the  verdict  for  Lord,  and  a  review  in  this  court  of  the  pro- 
ceedings during  the  trial  below  is  asked  by  Peaks. 

We  will  first  notice  the  objection  to  any  evidence  being 
introduced  under  the  pleadings,  and  motion  for  judgment 
for  Peaks,  because  no  reply  had  been  filed  denying  the 
matter  set  up  in  the  fourth  paragraph  of  the  answer. 
To  state  it  in  the  strongest  terms,  this  was  merely  affirm- 
ative matter,  which  amounted  to  no  more  than  a  denial 
of  the  cause  of  action  stated  in  Lord's  petition.  Lord'a 
action  was  predicated  in  part  on  the  promise  by  Peaks  ta 
pay  the  debt  to  Spies.  The  allegation  of  the  answer 
simply  denied  this,  and  stated  that  Lord  had  assumed  and 
agreed  to  pay  the  Spies  account.  If  on  the  trial  there  had 
been  a  finding  in  favor  of  Peaks  he  would  have  been  en- 
titled to  no  affirmative  relief;  nothing  more  than  a  general 
finding  in  his  favor,  a  failure  of  Lord's  cause  of  actioD, 
hence  the  answer  did  not  require  a  reply  and  the  court  did 
not  err  in  overruling  the  objection  and  motion.  (See  Kavor 
Iter  V.  Machula,  41  N.  W.  Rep.  [la.],  590;  Jordan  «. 
Buschmeyer,  10  S.  W.  Rep.  [Mo.],  616;  Maxwell,  Code 
Pleading,  558,  and  cases  cited.) 
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Counsel  for  plaintiff  in  error  argues  in  his  brief  that  the 
ooort  erred  in  giving  instructions  6  and  7  of  the  instruc- 
tions given  by  the  court  on  its  own  motion.  The  giving 
of  these  instructions  was  not  assigned  as  error  in  the  mo- 
tion for  a  new  trial  or  in  the  petition  in  error,  and  hence 
are  not  entitled  to  consideration  here. 

Paragraph  No.  10  of  the  petition  in  error  is  as  follows: 
''The  court  erred  in  permitting  the  plaintiff  to  show,  upon 
cross-examination  of  the  plaintiff  in  error,  that  the  matters 
in  controversy  were  submitted  to  arbitration,  or  to  a  referee, 
prior  to  the  signing  the  articles  of  dissolution.  (See  page  27, 
bill  of  exceptions.)''  By  examination  of  page  27  of  the 
bill  of  exceptions  we  find  the  following  in  regard  to  the 
subject  referred  to  in  the  paragraph  quoted: 

Q.  Isn't  it  a  fact  this  matter  was  submitted  at  one  time 
to  arbitration,  or  to  a  referee,  prior  to  this  time? 

Objected  to  by  the  defendant,  as  incompetent,  irrelevant, 
and  immaterial,  and  not  proper  cross-examination.  Over- 
rated by  the  court,  to  which  defendant  excepts. 

Q.  Now  I  will  ask  you  if  this  matter  wasn't  referred  to 
a  referee  at  one  time? 

A.  What  matter? 

Q.  This  matter  of  the  question  as  to  how  much  interest 
you  had  in  the  business  and  how  much  interest  Mr.  Lord 
bad  in  the  business. 

A.  Certain  questions  were  submitted  to  a  referee  for  de- 
cision. 

Q.  Now,  you  may  state  if  you  didn't  make  a  statement 
to  that  referee  of  the  assets  and  things  of  that  kind ;  have 
a  showing  of  the  assets  of  the  business  that  was  made  by 
you.  Ton  may  examine  this,  marked  ''Exhibit  £,"  and 
state  if  that  was  a  statement  which  was  submitted  to  the 
referee. 

A.  It  bears  my  signature.     It  myst  be  so. 

Q.  You  may  state  from  that,  Mr.  Peaks,  as  to  how  muck 
the  agreed  assets  of  the  firm  were  at  that  time. 
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Objected  to  by  the  defendant,  as  immaterial.  Sustained 
by  the  court,  to  which  plaintiff  excepts. 

It  will  be  noticed  that  the  first  question  asked,  and  to 
which  objection  was  interposed  and  overruled,  was  not  an- 
swered ;  that  the  next  objection  which  was  made  to  any  of 
the  testimony  was  sustained.  Clearly  there  is  nothing  in 
this  of  which  the  plaintiff  in  error  can  complain. 

Assignments  numbered  5  and  9  are  as  follows: 

^'5.  The  court  erred  in  admitting  any  oral  testimony  in 
reference  to  the  dissolution  and  settlement  of  the  firm  af- 
fairs, the  same  having  been  reduced  to  writing  and  signed 
by  the  members  of  the  firm." 

**9.  The  court  erred  in  admitting  any  evidence  of  the 
witnesses  Lord  and  Burr  tending  to  prove  that  the  parties 
to  this  action,  prior  to  the  making  of  the  written  articles 
of  dissolution  and  settlement,  made  a  different  settlement." 

There  was  introduced  in  evidence  an  agreement  signed  by 
the  parties  to  this  action,  which  we  copy : 

"  The  copartnership  heretofore  existing  between  Gko.  F. 
Peaks  and  Ambrose  M.  Lord  under  the  firm  name  of  Geo. 
F.  Peaks  &  Co.,  with  offices  and  yards  at  Battle  Creek, 
Nebraska,  and  Burnett,  Nebraska,  was  dissolved  on  the 
30th  day  of  September,  1889.  George  F.  Peaks  assumes 
payment  of  all  accounts,  notes,  and  taxes  of  the  Battle 
Creek  yard,  and  will  retain  as  his  individual  property  the 
real  estate  and  buildings  of  the  firm  at  Battle  Creek,  and 
will  own  and  is  empowered  to  collect  all  accounts  and  notes 
due  the  said  Battle  Creek  yard,  together  with  the  follow- 
ing notes  due  the  Burnett  yard,  and  which  are  indorsed  by 
A.  M.  Lord,  to-wit:  [Then  followed  an  itemized  list  of 
notes  aggregating  $970.74.]  Ambrose  M.  Lord  assumes 
payment  of  all  accounts,  notes,  and  taxes  of  the  Burnett 
yard  and  will  retain  as  his  individual  property  the  real  es- 
tate, buildings,  stock  in  trade  and  personal  property  of  the 
firm  at  Burnett,  Nebraska,  and  will  own  and  is  empowered 
to  collect  all  accounts  and  notes  due  the  said  Burnett  yard. 
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except  the  notes  before  mentioned  as  transferred  to  Greo.  F.  . 
Peaks. 

"Given  nnder  our  hands  and  seals  at  Burnett,  Nebraska, 
this  second  day  of  November,  A.  D.  1889. 

"Geo.  F.  Peaks,     [seal.] 
"a.  m.  lokd.         [seai..]" 

It  is  strenuously  insisted  by  counsel  for  Peaks  that  this 
writing  contained  all  the  contract  between  the  parties  and 
that  no  evidence  could  be  received  to  change,  vary,  or 
modify  its  terms.     There  was  testimony  admitted  to  show 
that  the  Spies  account  was  included  in  the  Battle  Creek  ac* 
connt  and  assumed  and  to  be  paid  by  Peaks,  and  that  it 
was  so  included  at  his  request  and  demand  before  he  would 
sign  the  above  agreement.     There  were  also  admitted  some 
short  statements  of  assets  and  liabilities  of  the  two  lumber 
yards  as  compiled  from  the  books  of  account,  and  which 
were  shown  to  be  agreed  to  as  correct  by  the  parties  before 
attaching  their  signatures  to  the  contract  of  dissolution. 
Counsel  for  Peaks  objected  to  all  this  testimony,  but  the 
oourt  admitted  it  over  the  objection.     This  is  the  action  of 
which  complaint  is  made  in  the  last  mentioned  allegations 
of  error,  and  it  is  argued  by  counsel  that  this  testimony 
should  not  have  been  admitted,  because  it  contradicted  or 
modified  the  terms  of  the  agreement  in  writing,  under  and 
by  which  the  firm  was  dissolved.     The  articles  referred  to, 
it  will  be  remembered,  stated  that  "George  F.  Peaks  as- 
sumed payment  of  all  accounts,  notes,  and  taxes  of  the 
Battle  Creek  yard,''  and  contained  no  list  or  statement  of 
these  accounts  which  were  charges  against  the  particular 
yard   designated.     It   appears  to  us  very  clear  that  the 
above  language  suggests  a  reference  to  the  books  of  account 
or  an  agreed  statement  of  what  should  compose  or  be  con- 
sidered the  items  of  account  chargeable  and  to  be  charged 
to  the  business  at  Battle  Creek,  as  the  only  source  of 
knowledge  or  information  from  which  any  light  could  be 
obtained  regarding  such  items  of  charge,  in  any  controversy 
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^  where  the  question  arose  for  determination,  and  that  the 
evidence  was  competent  and  material, — indeed  it  was  the 
only  evidence  from  which  the  account  could  be  determined. 
The  article  of  dissolution  was,  in  respect  to  this  subject, 
incomplete  and  clearly  indicated  and  plainly  directed  where 
the  further  evidence,  was  to  be  sought,  and  the  admission 
of  such  evidence  did  not  violate  or  infringe  upon  the  rule 
invoked  by  counsel  in  their  brief. 

.  The  next  statements  of  the  petition  in  error  which  we 
will  consider  are  two  in  which  complaint  is  made  that  an- 
swers to  two  questions  were  made  by  one  of  the  witnesses 
in  which  he  volunteered,  or  gave,  some  testimony  which 
was  not  called  for  by,  and  not  responsive  to,  the  interroga- 
tories propounded,  and  that  the  court  erred  in  overruling 
the  motion  of  counsel  to  strike  it  out  The  matter  con- 
tained in  these  answers  was  not  responsive  to  the  questions 
then  asked,  and  the  rules  of  strictly  correct  practice  may 
have  demanded  that  it  be  stricken  from  the  record ;  but  it 
was  of  the  same  class  of  testimony  as  we  have  hereinbefore 
held  to  be  competent,  and  we  cannot  believe  that  the  jury 
was  misled  by  it  or  the  rights  of  the  complaining  party 
prejudiced  by  leaving  it  stand  as  a  part  of  the  testimony; 
hence,  if  error,  it  was  not  prejudicial. 

There  are  some  assignments  of  error  which  are  not  re- 
ferred to  in  the  brief  of  plaintiff  in  error,  and  in  accord- 
ance with  the  established  rule  of  this  court  these  will  be 
deemed  waived  and  not  further  noticed. 

The  only  other  error  alleged  in  the  petition  is  that  the 
verdict  is  not  sustained  by  sufficient  evidence.  The  evi- 
dence was  conflicting  on  the  main  issue  involved,  bnt  we 
think  fully  sufficient  to  support  the  verdict  rendered.  It 
follows  that  the  judgment  of  the  district  court  is 


Affirksd. 
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John  Hartnett,  appellee,  v.  Thomas   Hartnett, 

appellant. 

Filed  October  2,  1894.    No.  585a 

Squity :  Deeds:  Undue  Influence.  ItVhere  coercion  is  not  saffi- 
cient  to  amonnt  to  duress,  but  a  social  or  domestic  force  is  ex- 
erted on  a  party  ivhicb  controls  the  free  action  of  his  will,  and 
presents  Tolnntary  action  in  the  making  of  a  contract  or  ezecn* 
tion  of  a  deed  for  real  estate,  equity  may  relieve  against  the 
same  on  the  gronnd  of  nndne  influence.  Doctrine  announced 
in  Munaon  r.  Carter,  19  Neb.,  293  approved  and  followed. 

Appeal  from  the  district  court  of  Dakota  coanty. 
Heard  below  before  Norris,  J. 

Davis,  Gantt  &  Briggs,  for  appellant,  cited:  Marshall 
County  High  School  Co.  v.  Iowa  Evangelical.  Synod,  28  la., 
360;  Finlayson  v.  Finlayson,  3  L.  R.  A.  [Ore.],  801;  Knapp 
V.  Bailey,  79  Me.,  196;  JUiller  v.  Edgerton,  38  Kan.,  36; 
Fairchild  v.  Randall,  9  Wis.,  380* ;  Clifton  v.  Jackson  Iron 
Co.,  74  Mich.,  183;  2  Parsons,  Contracts,  782;  Bolt  v. 
Rogers,  3  Paige  Ch.  [N.  Y.]^  154 ;  Ooiuiy  v.  Gebhart,  1  O. 
St.,  262 ;  Heiidrickson  v,  Evans,  25  Pa.  St.,  441 ;  Payne 
V.  Bruton,  10  Ark.,  53 ;  Blystone  v.  Blystone,  51  Pa.  St., 
874;  Nellis  v.  Clark,  20  Wend.  [N.  Y.],  24. 

Jay  &  Beck,  contra,  cited:  Munson  v.  Carter,  19  Neb., 
293;  Borden  v.  WhiU,  44  N.  J  Eq.,  291 ;  Finger  v.  Fin- 
ger, 42  N.  W.  Rep.  [Minn.],  289 ;  Catalani  v.  Caialani, 
24  N.  E.  Rep.  [Ind.],  375;  Nolan  v.  Nolan,  43  N.  W.  Rep. 
[Mich.],  1078;  Dunn  v.  Dunn,  7  Atl.  Rep.  [N.  J.],  842; 
Whipple  V.  Barton,  3  Atl.  Rep.  [N.  H.],  922;  Tanere  v. 
Puliman,  29  N.  W.  Rep.  [Minn.],  171 ;  Davis  v.  Dean,  26 
N.  W.  Rep.  [Wis.],  737;  Samson  o.  Samson,  25  N.  W. 
Rep.  [la.],  233 ;  Crawford  v.  Hoeft,  24  N.  W.  Rep.  [Mich.], 
646;  Smith  v.  Smith,  19  N.  W.  Rep.  [Wis.],  47;  Ashian 
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V.  Thompson^  18  N.  W.  Rep.  [Minn.],  918;  Sprague  v. 
HaU,  17  N,  W.  Rep.  [la.],  743;  Tkom  v.  Thorn,  16  N. 
W.  Rep.  [Mich.],  324 ;  Hanna  v.  Wilcox,  5  N.  W.  Rep. 
[la.],  717;  Watkina  v.  Brant,  1  N.  W.  Rep.  [Wis.],  82; 
Ikered  v.  Beavers,  7  N.  E.  Rep.  [Ind.],  326;  Oakley  v. 
Ritchey,  28  N.  W.  Rep.  [la.],  448;  Bledsoe  v.  Bledsoe,  1 
8.  W.  Rep.  [Ky.],  10;  Saunders^  Appeal,  6  Atl.  Rep. 
[Conn.],  193;  Woodbury  v.  Woodbury,  6  N.  E.  Rep.  [Mass.], 
275;  Porter  v.  Throop,  11  N.  W.  Rep.  [Mich.],  174;  Jtm« 
V.  WUlis,  30  Fed.  Rep.,  11 ;  WMer  v.  Sullivan,  12  N.  W. 
Rep.  [la.],  319;  (TNeU  v.  aNeU,  14  N.  W.  Rep.  [Minn.], 
59;  Maix  v.  McOlynn,  88  N.  Y.,  357;  SmUk's  Will,  52 
Wis.,  543;  SmUh  v.  Smith,  19  N.  W.  Rep.  [Wis.],  47; 
WeUer  v.  Weller,  19  N.  E.  Rep.  [N.  Y.],  433 ;  Goodrich  v. 
Shaw,  40  N.  W.  Rep.  [Mich.],  187 ;  Fitch  v.  Reiser,  44  N. 
W.  Rep.  [la.],  214. 

Harrison,  J« 

November  12,  1892,  the  plaintiff  John  Hartnett  com- 
menced an  action  against  the  defendant  in  the  district  court 
of  Cedar  county,  alleging  in  the  petition  then  filed  that  on 
December  18,  1890,  he  was  the  owner  of  real  estate  in  Da- 
kota county,  Nebraska,  more  particularly  described  as  fol- 
lows: ''East  half  of  the  southwest  quarter,  and  the  north- 
west quarter  of  section  12,  township  28,  range  7,"  and  that 
on  the  last  named  date  he  conveyed  to  defendant,  by  war- 
ranty deed,  a  portion  of  the  land,  to-wit,  "the  east  half  of 
the  southwest  quarter  of  said  section  12,'^  and  further 
pleading  as  follows:  "The  plaintiff  further  states  that  said 
warranty  deed  was  procured  from  him  by  fraud  and  undue 
means,  and  that  he  was  induced  to  sign  and  deliver  the  said 
deed  to  defendant  by  false  and  fraudulent  statements  and 
misrepresentations,  and  by  threats  of  personal  violence  and 
by  threatening  to  bring  suit  against  plaintiff,  made  by  de- 
fendant to  this  plaintiff,  and  that  said  deed  was  made 
wholly  without  consideration  and  was  and  is  not  the  vol- 
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untary  act  and  deed  of  the  plaintiff  but  was  induoed  and 
procared  by  fraud  and  misrepresentations  and  threats  as 
aforesaid/'  The  prayer  of  the  petition  is  that  the  deed  to 
defendant  be  canceled  and  plaintiff  be  decreed  to  be  the 
owner  of  the  land.  On  the  28th  day  of  March,  1892,  the 
plaintiff  filed  what  is  styled  in  the  record  ^'an  amend- 
ment to  the  petition/'  which  was  as  follows: 

^'1.  Comes  now  the  plaintiff  and  for  amendment  to  his 
petition  filed  herein  states  and  shows  the  court  that  the 
said  deed  described  in  the  said  petition  of  the  plaintiff  was 
procured  from  the  plaintiff  and  he  was  induced  to  sign  the 
same  by  false  and  fraudulent  statements  made  to  him  by 
the  defendant,  and  that  the  said  defendant  wanted  to  use 
said  land  for  the  purpose  of  inducing  an  uncle  of  the  de- 
fendant to  convey  to  defendant  certain  lands,  and  wanted 
the  lands  conveyed  to  himself  and  allowed  to  stand  in  his 
name  for  the  sole  purpose  of  procuring  such  conveyance, 
and  the  defendant,  at  and  before  the  time  the  plaintiff  con- 
veyed said  land  to  the  defendant  as  described  in  the  peti- 
tion, promised  to  the  plaintiff  that  immediately  upon  his 
securing  the  conveyance  of  the  other  lands  from  his  uncle 
as  aforesaid,  he,  the  defendant,  would  at  once  reconvey  the 
lands,  described  in  the  plaintiff's  petition,  to  the  plaintiff. 

^'2.  That  the  lands  as  above  set  forth  have  been  conveyed 
by  the  uncle  of  the  said  defendant  to  the  defendant  and  are 
owned  and  held  by  him,  but  that  the  defendant,  though 
often  requested  to  do  so,  has  refused  to  reconvey  the  said 
lands  to  the  plaintiff." 

To  the  petition  and  its  amendment  the  defendant  filed  an 
answer,  in  which  he  admitted  the  conveyance  of  the  land 
to  him  and  denied,  generally,  each  and  every  allegation  not 
expressly  admitted  or  otherwise  answered,  and  for  a  further 
defense  alleged  that  from  the  time  he  became  capable  of 
doing  work  on  a  farm,  he  worked  for  plaintiff  on  his  farm 
in  Dakota  county  continuously  until  defendant  was  about 
twenty-eight  years  old  ;  that  after  he  arrived  at  the  age  of 
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twenty-one  years  it  was  understood  between  him  and 
plaintiff  that  defendant  should  receive  of  plaintiff  for  such 
labor  the  reasonable  value  of  the  same,  which  he  fixes  at 
the  sum  of  1^2,000;  that  at  or  before  the  time  of  the  con- 
veyance of  this  land  by  plaintiff  to  defendant  there  was  an 
accounting  between  them,  at  which  time  defendant  de- 
manded payment  for  his  labor  according  to  agreement^  and 
that  the  conveyance  of  this  land  in  controversy  was  made 
by  plaintiff  to  defendant  in  payment  for  defendant's  claim 
for  labor,  and  accepted  as  such  by  him.  The  answer  also 
contains  what  is  denominated  a  '^  second  and  further  de- 
fense/' in  which  it  is  stated  that  plaintiff,  at  or  before  the 
time  of  the  conveyance  of  this  laud  to  defendant,  owned  at 
different  times  in  Dakota  county  tracts  of  land  aggr^ating 
1,600  acres  and  a  large  amount  of  personal  property;  that 
plaintiff  had  six  children,  and  at  or  before  the  time  of  the 
conveyance  of  this  land  to  the  defendant  the  plaintiff  made 
a  division  of  his  lands  and  personal  property  among  his 
children,  and  the  land  in  controversy  in  this  case  was  con- 
veyed to  defendant  as  a  portion  of  his  share  of  the  plaint- 
iff's property,  he  being  one  of  the  plaintiff's  sons.  The 
answer  closes  with  a  prayer  for  a  dismissal  of  the  petition. 
There  was  a  reply  filed  on  behalf  of  plaintiff,  in  which  it 
was  admitted  that  defendant  worked  for  plaintiff  upon  the 
farm  during  a  portion  of  the  time  stated  in  the  answer,  and 
then  alleged  that  defendant  had  been  fully  paid  for  all  serv- 
ices rendered  to  plaintiff  prior  to  the  time  of  the  execution 
of  the  conveyance  of  this  land.  The  reply  also  contained 
a  general  or  special  denial  of  all  the  other  allegations  and 
statements  of  the  answer.  There  was  a  trial  of  the  issues 
to  the  court,  a  decree  rendered  in  favor  of  plaintiff,  from 
which  defendant  has  appealed  to  this  court. 

The  testimony  in  this  case  shows  that  at  and  prior  to  the 
time  of  the  execution  of  the  deed,  which  it  is  sought  to 
annul,  two  of  the  sons  of  the  plaintiff,  one  of  them  the  de* 
fendant,  were  living  on  a  farm  with  plaintiff,  which  be* 
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longed  to  him ;  that  the  two  sons  were  working  the  farm 
together^  and  probably  shared  the  proceeds  of  their  joint 
efforts, — at  least  the  bank  account  was  in  the  name  of 
Hartnett  Brothers,  and  each  carried  a  check  book  and  drew 
upon  it  for  money  necessary  for  various  purposes.  The 
plaintiff  was  seventy-two.  or  seventy-three  years  of  age,  not 
in  very  good  health  and  somewhat  weak  and  feeble.  He 
had,  prior  to  the  time  of  making  this  deed,  given  or  con- 
veyed to  some  of  his  children,  of  whom  there  were  six  in 
all,  portions  of  his  property,  but  the  defendant  had  not  re- 
ceived what  he  considered  or  claimed  to  be  his  share,  and 
demanded  and  insisted  he  be  given  what  he  termed  '*  his 
share,^'  and  with  it  that  the  tract  of  land  included  in  the 
deed  in  controversy  be  conveyed  to  him;  and  on  December^ 
1890,  he  received  a  conveyance  of  another  piece  of  land, 
and  twenty-six  head  of  cattle  and  other  personal  property 
were  turned  over  to  him,  and  this  deed  in  suit  was  executed 
and  delivered.  The  only  question  which  concerns  us  in 
this  case  is,  what  was  the  moving  influence  o» reason  which 
induced  the  plaintiff  to  make  this  particular  deed?  The 
testimony  does  not  show  that  this  tract  of  land  was  con- 
veyed to  defendant  in  payment  of  labor  or  as  a  part  of  any 
share  of  the  estate  to  which  he  was  in  any  manner  or  for 
any  cause  entitled,  or  because  plaintiff  considered  that  de- 
fendant had  any  right  or  claim  to  it,  and  we  must  turn  to 
the  evidence  adduced  on  this  point  to  discover  why  the 
deed  was  made  and  delivered  to  defendant.  In  the  testi- 
mony of  the  plaintiff  we  find  the  following: 

A.  Well,  he  wanted  a  deed  of  me  all  the  time  and  I 
would  not  give  it  to  him;  and  then  he  went  to  his  two 
brothers  and  talked  to  them  about  it  and  I  would  not  give 
it  to  him.  He  threatened  me  several  times — threatened 
my  life;  and  then  he  went  to  his  two  brothers  and  talked 
to  them  about  it.  He  said  James  got  so  much  from  me 
that  he  was  going  to  get  his  uncle's  place.  He  was  going 
to  marry  John  Ryan^s  daughter  and  get  so  much  from  her ; 
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then  he  went  to  his  two  brothers  and  told  them  if  I  gave 
him  that  and  he  got  his  ancle's  place,  he  would  deed  it 
back.     *     *     ♦ 

Q.  You  say  he  threatened  your  life? 

A.  Yes,  sir. 

Q.  Was  that  because  you  refused  to  make  the  deed? 

A.  Yes,  sir. 

Q.  State  what  he  said  about  that  matter. 

A.  He  told  me  first  he  would  have  "blood''  if  I  didn't 
give  it  to  him.     One  night  he  followed  me  into  the  bed- 
room and  said  he  would  kill  me  if  I  didn't  give  it  to  him. 
Cross-examination : 

Q.  Then  the  deed  was  not  made  on  account  of  the 
threats? 

A.  I  could  not  go  from  here  to  the  door  he  was  not  after 
me  threatening  me. 

Q.  You  didn't  care  anything  about  the  threats,  did  you? 

A.  He  would  call  me  all  sorts  of  names,  and  I  thought 
he  was  pretty* nearly  insane. 

Q.  The  threats  didn't  have  any  affect  on  you? 

A.  The  threats  and  everything  else  had  a  hand  in  it. 

Q.  The  real  fact  is  you  deeded  it  on  account  of  those 
promises  to  deed  it  back  ? 

A.  Yes,  sir. 

Q.  Was  you  afraid  of  him? 

A.  Yes,  sir;  I  was  afraid  of  him  because  I  could  not 
get  from  here  to  the  door  that  I  was  not  in  dread  that  he 
would  kill  me. 

Q.  Tt  was  simply  on  one  occasion? 

A.  He  threatened  me  besides  that. 

Q.  You  was  not  afraid  of  him,  was  yon? 

A.  I  was  not  afraid  of  him  that  he  would  kill  me;  I 
knew  he  would  not  kilt  me. 
Redirect: 

Q.  As  a  matter  of  fact  the  deed  was  made  by  you  and 
made  through  the  representations  made  by  him  that  he 
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woald  deed  it  back,  and  also  by  reason  of  the  threats  he 
made? 

A.  Yes,  sir. 

Q.  Both  of  them  compelled  you  to  make  the  deed? 

A.  Yes,  sir. 

Q.  And  he  kept  the  threats  up  contiouously? 

A.  You  are  right  he  did.  I  could  not  go  any  place  un- 
less he  threatened  me. 

One  of  the  brothers  testified  on  this  subject  as  follows: 

Q.  I  will  ask  you  to  state  if  you  ever  heard  any  threats 
made  against  the  plaintiff,  your  father. 

A.  He  threatened  to  kill  him.  I  have  heard  him  tell 
him :  "You  Gr— d  d — n  t — ^g  s — n  of  a  b — h,  if  you  don't 
give  me  my  rights  I  will  kill  you." 

Q.  Did  you  hear  him  threaten  your  father  if  he  did  not 
give  him  this  land? 

A.  That  was  what  he  was  after. 

Q.  He  deeded  him  some  land  at  the  same  time  ? 

A.  I  oouldn^t  say.  I  didn't  read  the  deed.  He  said  he 
did. 

Q.  Would  he  make  those  threats  continuously? 

A.  I  have  heard  him  make  them  five  or  six  times  a  day. 

Q.  Isn't  it  true  that  he  would  continuously  keep  them 
up  pretty  nearly  ? 

A.  Yes,  sir. 

The  defendant  in  his  examination  in  chief  states: 

Q.  Did  you  ever  make  any  of  those  threats  that  were 
testified  to  here  in  your  presence  this  morning? 

A.  No,  sir. 

Q.  You  never  made  any  of  them  ? 

A.  Only  one.  I  never  said  I  would  kill  him.  I 
threatened  to  sue  him.  He  gave  me  a  piece  of  land  and  I 
asked  him  where  it  lay,  and  he  gave  me  the  numbers,  and 
I  said,  "I  don't  understand  the  numbers."  I  told  him — 
I  was  pretty  angry — I  said  I  would  have  blood.  I  meant 
so.  I  didn't  intend  to  kill  him,  or  do  any  bodily  harm.  I 
meant  to  sue  him. 
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Q*  Any  language  that  you  used  in  relation  to  that  land 
meant  that  you  would  bring  suit  against  him  unless  he 
would  settle? 

A.  Yes,  sir. 

And  during  cross-examination  testified : 

Q.  You  told  the  old  man  you  would  have  blood  or  this 
deed,  didn't  you  ? 

A.  Yes,  sir. 

Q.  And  the  old  man  was  sick  at  that  time,  wasn't  he? 

A.  No,  not  that  I  know  of. 

Q.  But  the  old  man  was  in  bed? 

A.  He  was  in  bed  that  night,  or  going  to  bed.  He  was 
not  in  bed  because  he  was  sick.  He  had  gone  to  bed  for  the 
night 

Q.  The  old  man  was  in  bed  and  you  told  him  you  would 
have  that  deed  or  you  would  have  blood  ? 

A.  No,  sir;  I  did  not 

Q.  What  did  you  tell  him  ? 

A.  I  said  I  did  not  see  what  was  to  keep  me  from  kill<« 
ing  him,  from  bleeding  him. 

Q.  You  said  that  you  would  kill  him,  didn't  you? 

A.  No,  sir.   ' 

Q.  Did  you  say  if  he  said  a  word  you  would  shoot  him  t 

A.  No,  sir. 

Q.  What  did  you  do  that  for  then  ? 

A.  Because  he  kept  me  out  of  my  rights. 

Q^  You  meant  to  kill  him,  didn't  you? 

A.  No,  sir. 

Q.  What  did  you  mean  ? 

A.  I  meant  to  sue  him. 

We  quote  the  foregoing  portion  of  the  testimony  to  show 
the  general  drift  and  import  of  the  evidence  given,  as  di- 
rected to  the  point  now*  under  consideration.  One  of  the 
contentions  of  counsel  for  defendant  is  that  the  evi- 
dence of  the  promise  by  defendant  to  reconvey  this  land 
should  not  have  been  received,  as,  if  received  and  consid- 
ered, it  would  be  violative  of  the  rule  that  parol  testimony 
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oannot  be  received  for  the  purpose  of  changing  or  varying 
the  terms  of  a  written  contract,  and  he  cites  a  number  of 
authorities  to  sustain  his  position.  We  do  not  think  the 
citations  apply  in  this  case,  as  we  do  not  consider  the  evi- 
dence of  the  promise  to  deed  the  land  back  can  be  viewed 
as  establishing,  or  as  introduced  for  the  purpose  of  proving, 
that  the  deed  was  given  on  condition  or  to  ingraft  a  condi- 
tion upon  it,  or  to  invalidate  it  by  showing  there  was  no 
consideration  for  its  execution,  but  rather  as  one  of  the 
elements  of  the  influence  which  was ,  exerted  upon  the 
fiither  by  the  son,  by  which  the  will  of  the  father  was  con- 
trolled and  overcome  and  he  was  induced  to  execute  the 
deed.  This  was  but  one  of  the  facts  and  circumstances 
entering  into  the  transaction,  and  as  such  was  competent  to 
be  received  and  considered  in  the  final  determination  of  the 
issues  between  the  parties,  not  as  a  controlling  factor,  in 
itself  sufficient  to  entitle  the  plaintiff  to  relief,  but  as  a 
oonsiitnent  part  of  the  plan  or  scheme,  and  of  the  means 
adopted  by  the  defendant  to  effect  his  purpose  of  obtaining 
the  deed  for  the  land. 

It  is  further  insisted  by  counsel  that  plaintiff  cannot  re- 
cover for  the  reason  that  if  the^deed  was  made  pursuant  to  an 
agreement  between  the  plaintiff  and  defendant  that  it  should 
be  done  to  induce  the  uncle  of  defendant  to  convey  to  him 
a  tract  of  land,  it  constituted  an  alliance  between  them  for . 
a  fraudulent  purpose,  and  the  court  will  not  hear  the  com- 
plaint of  plaintiff  or  grant  him  any  relief  founded  upon 
matters  involved  in  such  combination.  There  is  a  total 
absence  of  evidence  in  the  record  to  show  there  was  any 
agreement,  or  even  expectation,  that  the  conveyance  of  this 
land  was  ta  operate  in  any  manner  upon  the  uncle,  or  that 
it  did  so  operate  to  induce  or  influence  him  to  convey  land 
or  lands  to  the  defendant,  hence  this  can  have  no  weight  in 
determining  the  rights  of  the  parties,  as  they  must  be  gov- 
erned by  the  facts  shown  in  evidence. 

We  now  reach  the  main  question  in  the  case,  vizr,  whether 


32  NEBRASKA  REPORTS.         [Vol.  42 


Hartnett  y.  Hartnett 


under  all  the  evidence  given  in  the  case,  the  plaintiff  shall 
be  allowed  the  relief  demanded,  and  this  we  conclude  must 
be  answered  in  the  affirmative.  The  rule  by  which  we  are 
guided  in  our  consideration  of  the  facts  and  circumstances 
in  this  case  was  announced  in  the  case  of  Munson  v. 
Carter y  19  Neb.,  293,  a  case  very  similar  in  its  leading 
and  governing  facts  and  incidents  to  the  one  at  bar,  where 
it  was  held:  '^ Where  coercion  is  not  sufficient  to  amount 
to  duress,  but  a  social  or  domestic  force  is  exerted  on  a 
party  which  controls  the  free  action  of  his  will,  and  pre- 
vents voluntary  action  in  the  making  of  a  contract  or 
execution  of  deed  for  real  estate,  equity  may  relieve  against 
the  same  on  the  ground  of  undue  influence;  ^'  and  the  author 
of  the  opinion,  in  the  text,  makes  a  statement  which  is  so 
appropriate  in  its  application  to  the  facts  in  the  case  at  bar 
that  we  will  quote  it  here,  viz.:  ''The  testimony  shows, 
beyond  question,  that  the  mother  was  induced  to  execute 
the  deed  in  controversy  by  the  coarse  language,  threats, 
bluster,  intimidation,  and  persistence  of  the  son,  and  that 
it  was  not  her  voluntary  act  and  deed/'  The  oft-repeated 
threats,  abuse,  and  importunities  of  the  son  to  the  father 
operated  on  the  will  of  the  father  and  influenced  and  in- 
duced him  to  execute  the  conveyance  in  controversy,  and 
we  are  satisfied  that  of  his  own  will  and  volition,  unin- 
fluenced in  the  manner  indicated,  he  would  not  have  exe- 
cuted it.  This  brings  it  within  the  rule,  and  we  oondude 
that  the  decree  of  the  district  court  was  just  and  right  .  In 
support  of  the  doctrine  of  Munaon  v.  Carter,  supra^  in  ad- 
dition to  the  cases  therein  cited  and  commented  upon,,  we 
add  the  following:  Edwards  v.  Bowden,  12  8.  E.  BfCp. 
[N.  Car.],  58 ;  Pollock,  Contracts,  524;  2  Pomeroy,  Equity 
Jurisprudence,  sec.  951 ;  1  Parsons,  Contracts,  393,  396; 
1  Chitty,  Contracts,  269,  273 ;  2  Greenleaf,  Evidence,  sec 
301.  The  decree  of  the  lower  court,  in  so  much  as  it  sets 
aside  and  annuls  the  conveyance  described  in  plaintiff's 
petition,  is 

Affirmed. 
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Chicago,  Burlington  &  Quincy  Railroad  CJompany 

V.  James  F.  Hildebrand. 

Filer  Octobkb  %  1894.     No.  5293. 

1.  Trial :  DiBBCTiNO  Ybbdigt.  Where  there  is  teefcimony  whioh 
shoald  be  submitted  to  the  jary,  an  instrnction  whioh  with- 
draws the  case  from  them  is  not  proper,  and  it  is  not  error  to 
xefose  to  give  it. 

1L  Evidence.  In  a  civil  action,  when  a  fact  may  be  fairly  and  rea- 
sonably inferred  froni  other  and  all  the  fJEUSts  and  circumstanoea 
proved,  it  may  be  taken  as  established. 

t.  Bailroad  Companies:  Failubb  to  Fbnob  Tbace:  Injubt 
TO  Liyb  Stock:  Damagbs.  The  evidonoe  held  snifioieiit  to 
Bostain  the  verdict. 

Error  from  the  district  court  of  Sarpy  <x>unty.  Tried 
below  before  Hopewell,  J. 

Oreene  A  Baxter,  for  plaintiff  in  error. 

George  A.  Mugney,  eotdra. 

Harrison,  J. 

July  9,  1891,  James  F.  Hildebrand  instituted  an  action 
ID  the  district  court  of  Sarpy  county  to  recover  of  the  rail^- 
road  company  damages  in  the  sum  of  $1,000,  stating  his 
cause  of  action  in  his  petition  as  follows: 

''1.  The  plaintiff  complains  of  the  defendant  for  tfaftt 
said  defendant  is  a  corporation  doing  business  under  the 
laws  of  the  state  of  Nebraska. 

"2.  That  on  or  about  the  6th  day  of  October,  1890, 
fsaid  defendant  was  operating  a  railroad  through  Sarpy 
county,  said  road  having  been  open  for  use  for  more  than  six 
months  in  said  county;  and  while  so  operating  the  same  at 
the  time  above  stated,  at  a  place  near  Portal  on  said  road, 
where  the  defendant  is  required  by  law  to  fence  its  track 
7 
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but  had  failed  to  do  so,  said  defendant,  by  its  agents  and 
employes,  ran  an  engine  over  and  against  one  black  Per. 
cheron-Norman  stallion  known  as  *•  Denmark,'  by  reason 
of  which  said  stallion  was  injured  so  that  he  died  next  day. 

''3.  The  said  stallion  was  the  property  of  this  plaintiff, 
and  was  of  the  value  of  $1,000. 

^'4.  Plaintiff  further  says  that  defendant  had  not  fenced 
its  said  track  at  this  point,  nor  provided  the  same  with 
cattle  guards  as  required  by  law. 

'^6.  That  immediately  after  said  stallion  was  injured  as 
aforesaid  plaintiff  notified  defendant  of  the  same;  and 
plaintiff  has  frequently  since  requested  the  defendant  to 
pay  the  damages  which  he  has  sustained  by  reason  of  the 
killing  of  said  stallitm  as  aforesaid,  but  defendant  has  re- 
fused so  to  do ;  and  plaintiff  further  says  that  his  damages 
sustained  as  aforesaid  are  $1,000,  no  part  of  which  has 
been  paid.'' 

The  company  filed  the  following  answer,  to-wit: 

*^Now  comes  the  defendant  above  named,  and  for  answer 
to  the  petition  filed  by  the  plaintiff  admits  that  it  is  a  cor- 
poration, and  that  as  such  it  was  operating  a  line  of  rail- 
road through  the  county  of  Sarpy  at  the  time  complained 
of;  that  whether  the  plaintiff  is  the  owner  of  the  stallion 
mentioned  in  the  plaintiff's  petition  this  defendant  has  not 
knowledge  or  information  and  therefore  denies  the  same. 

<<  Further  answering,  the  defendant  denies  each  and 
every  allegation  contained  in  said  petition,  except  as  here- 
inbefore stated  and  admitted." 

There  was  a  trial  of  the  issues  before  the  court  and  a 
jury,  and  a  verdict  for  Hildebrand  for  the  amount  claimed, 
$1,000.  Motion  for  a  new  trial  was  filed  by  the  company, 
argued,  and  overruled,  after  which  judgment  was  rendered 
in  favor  of  Hildebrand  in  the  sum  of  $1,000  and  for  the 
costs,  to  reverse  which  the  company  has  prosecuted  its  p^ 
tition  in  error  herein  to  this  court. 

There  is  no  dispute  in  the  testimony  with  reference  to 
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the  facts  of  the  ownership  of  the  horse  by  Hildebrand 
and  its  valae  in  the  sum  of  $1,000,  or  the  place  being  one 
where  the  company  was  by  law  required  to  erect  and  main- 
tain fences  along  its  tracks  and  put  in  cattle  guards,  or  that 
the  horse,  having  broken  its  halter  strap  or  rope,  ran  out 
of  Uie  stable  and  upon  the  track  near  Hildebrand's  resi- 
dence, at  or  very  near  in  point  of  time  of  the  passage  of 
one  of  the  company's  trains  which  was  due  there  about  7 
o'clock  P.  M.  and  which  came  along  ''on  time''  and  within 
a  few  minutes  after  the  horse  reached  the  track,  and  which 
train  was  then  running  at  the  rate  of  twenty-five  or  thirty 
miles  an  hour.  At  a  distance  of  about  one- half  of  a  mile 
from  the  place  where  the  horse  went  upon  the  track  was  a 
trestle,  at  a  point  where  the  track  of  this  company  crossed 
that  of  the  Union  Pacific  Railway  Company.  The  trestle. 
was  from  fifteen  to  twenty  feet  in  height,  and  the  cross-ties 
upon  which  the  rails  were  laid  were,  as  the  testimony  dis- 
closes, about  three  or  four  inches  apart,  or  distant  one  from 
the  other,  on  the  one  hundred  feet  commencing  at  the  east- 
erly end  of  the  trestle  and  going  over  it  toward  the  west, 
and  beyond  this  were,  in  the  language  of  one  witness, 
**  twelve  or  fourteen  or  sixteen  inches  apart,  or  something 
like  that."  The  point  where  tlie  horse  entere<l  upon  the 
track  was  in  an  easterly  direction  from  the  trestle,  and  the 
train  was  a  west-bound  train,  hence  both  train  and  horse 
were  headed  toward  the  west.  The  horse, — judging  from 
the  hoof  marks  and  other  indications, — after  getting  on  the 
trestle,  had  no  trouble  in  traveling  over  the  first  hundred 
feet  where  the  ties  were  close  together,  but  when  it  came 
to  where  the  intervals  between  the  ties  were  wider,  it  evi- 
dently stepped  off  and  thrust  its  leg  or  legs  down  in  sev- 
eral of  the  spaces,  as  there  were  hairs  left  on  the  edges  of 
the  ties  in  such  a  position  and  of  a  kind  and  color  to  clearly 
indicate  that  they  had  been  scraped  by  the  ties  from  the  leg 
or  legs  of  this  horse,  and  after  passing  over  some  fifteen  or 
twenty  feet  of  this  wider  spaced  portion  of  the  trestle,  the 
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iiorse  either  jumped  or,  in  its  attempts  and  struggles  to 
proceed  farther,  threw  itself  from  the  trqstle  on  the  left  or 
southerly  side  to  the  ground  below,  or  was  struck  by  the 
locomotive  or  train  and  thrown  to  the  ground,  where  he 
was  discovered  under  the  trestle,  one  hundred  and  fifteen 
or  one  hundred  and  twenty  feet  from  the  easterly  end, 
standing  upon  three  legs,  the  right  hind  leg  being  broken 
and  crushed  between  the  hock  and  pastern  joints.  It  was 
dark,  and  no  one  of  the  parties  who  testified  at  the  trial 
slEiw  or  related  how  the  horse  fell  or  was  thrown  from  the 
trestle.  The  horse  died  the  day  after  the  accident  of  the 
injuries  received. 

The  main  question  raised  by  the  petition  in  error  and 
argued  in  the  brief  filed  is  that  the  verdict  was  not  sus- 
tained by  suflScient  evidence  and  was  contrary  to  the  weight 
of  the  evidence.  This  is  directed  in  the  argument  to  the 
one  point  in  the  testimony  of  whether  there  was  su£5cient 
-^-or,  indeed,  any — evidence  to  show  that  the  horse  was 
pushed  or  thrown  from  the  track  by  the  engine  or  train. 
The  evidence  relating  to  this  particular  fact  was  conflicting, 
btit  It  careful  examination  and  analysis  and  comparison  of 
all  the  testimony  convinces  us  that  the  conclusion  of  the 
jury  as  embodied  in  their  verdict  was  sustained  by  the  evi- 
dence, reached,  as  it  must  have  been,  from  a  consideration 
bf  all  the  facts  and  circumstances  of  the  accident,  and  more 
particularly  the  condition  of  the  horse  when  found  under 
the  trestle,  the  marks  and  bruises  all  being  upon  his  right 
side  and  of  such  a  character  or  nature  and  in  such  places 
on  his  body  as  to  indicate  that  they  were  produced  by  con- 
tact with  the  engine  or  train,  rather  than  the  movement 
and  struggles  of  the  animal  when  on  the  trestle;  the  1^ 
being  bruised  and  the  bone  crushed  rather  than  broken 
sharp  off;  the  indications  and  marks  upon  the  trestle 
showing  that  the  horse  had  been  pushed  or  slid  along  and 
off  at  the  side,  and  other  physical  facts  evidential  in  them- 
selves, and  from  which  we  are  satisfied  that  the  inferences 
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drawn  by  the  jury  in  arriving  at  the  verdict  they  did  were 
fair  and  reasoDable  and  warranted  by  such  facts.  In 
civil  cases  it  is  8u£Scient  if  the  evidence,  on  the  whole,  agrees 
with  and  supports  the  hypothesis  it  is  adduced  to  prove; 
and  it  is  the  duty  of  the  jury  to  decide  according  to  the 
reasonable  probability  of  the  truth.  (1  Greenleaf,  Evi- 
dence [15th  ed.],  13a.) 

The  company  prepared  and  presented  the  following  in- 
Btmction  with  a  request  that  it  hi  given:  ''The  jury  are 
instructed  that  the  evideuoe  in  this  case  will  not  warrant 
the  finding  of  a  verdict  for  the  plaintiff.  You  will  there;- 
fore  find  for  the  defendant/'  This  was  refused,  to  which 
eounsel  for  the  company  excepted,  and  it  was  assigned  and 
argued  as  one  of  the  errors  committed  by  the  trial  court. 
Having  determined  that  there  was  evidence  sufficient  to 
sustain  the  verdict  for  the  plaintiff  below,  this  instruction 
was  clearly  wrong,  and  there  was  no  error  in  the  court's  re* 
fusing  to  give  it  This  case  in  its  facts  comes  far  within 
the  rule  of  this  court  that  where  there  is  testimony  which 
should  be  submitted  to  the  jury, an  instruction  which  with- 
draws the  case  from  them  cannot  be  sustained.  The  ques- 
tions of  fact  in  the  case  were  well  and  fairly  submitted  to 
the  jury  for  their  determination,  and  there  being  sufficient 
evidence  to  support  their  conclusion^  it  will  not  be  dis- 
tnrbed. 

Affxbmed. 


Urania  Young  v.  Hebshbll  N.  Sage. 

Filed  Octobbb  2, 1894.    No.  4938. 

L  Instruotions.  It  is  not  error  to  refuse  to  give  infltraetfons  re- 
quested to  be  giTen  which  have  been  sabstantially  expressed  in 
the  instmctions  prepared  and  read  to  the  jniy  by  the  court  on 
its  own  motion. 
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2.  Damages :  Negligenob  :   Fence  on  Highway  :  Collisiost: 

Instructions.  The  action  of  the  district  court  in  refnsing  to 
give  to  the  jury  certain  instmctions  reqaested  by  the  defendant 
examined,  and  held  no  error  in  such  reinsal. 

3.  Evidenoe  on  Former  Trial:    Witnesses.    To   render  the 

testimony  of  a  witness  given  during  the  former  trial  of  a  cause 
admissible  in  eyidence  during  a  subsequent  trial  it  must  be 
shown  that  the  witness,  whose  testimony  it  is  thus  sought  to 
introduce,  is  absent  from  the  state  or  without  the  jurisdiction 
or  beyond  reach  of  th^  process  of  the  court. 

Ebrob  from  the  district  court  of  Lancaster  countj. 
Tried  below  before  Tibbets,  J. 

Lamby  RickeUs  &  Wilatm,  for  plaintiff  in  error. 

Abbott,  Selleek  &  Iaim^  conJtra. 

Harrison,  J. 

This  action  was  instituted  before  a  justioe  of  the  peaoe 
in  Lancaster  county  by  H.  N.  Sage,  and  from  a  judgment 
there  rendered  was  appealed  to  the  district  court,  where 
Sage  filed  a  petition  as  follows : 

''Comes  now  the  plaintiff,  and  for  his  cause  of  action 
against  the  defendant  complains  and  allies : 

"1.  That  on  the  12th  day  of  March,  1889,  and  for  a 
long  time  continuously  prior  thereto,  there  was  a  public 
highway  running  along  the  west  line  of  northwest  quarter 
of  section  15,  township  10,  in  range  7  east,  in  Lancaster 
county,  Nebraska;  said  highway  was  opened  for  public 
travel  in  due  manner  and  in  all  respects  as  provided  by 

law  on  or  about  the  day  of ,  1872,  and  ever 

since  said  date,  and  up  to  and  including  the  12th  day  of 
March,  1889,  has  been  in  constant  and  common  use  as  a 
public  highway. 

"2.  That  on  or  about  the day  of ,  188 — ,  and 

prior  to  the  said  12th  day  of  March,  1889,  and  prior  to  the 
injury  hereinafter  complained  of,  the  said  defendant^  hf 
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herself,  her  agents  and  employes,  wrongfully,  willfully, 
carelessly,  and  negligently  constructed  and  built  a  certain 
barbed  wire  fence  within  said  public  highway  and  then  and 
thereafter  permitted  the  same  there  to  remain  without  tak^ 
ing  any  precaution  whatever  to  prevent  injury  thereby; 
said  fence  was  constructed  of  wire,  armed  with  large  sharp 
and  dangerous  barbs  and  points,  and  was  built  a  long  dis* 
tance  into  said  highway,  to- wit,  sixteen  and  one-half  feet, 
and  extended  along  and  beside  and  dangerously  near  the 
traveled  track,  to-wit,  within  five  feet  of  said  track. 
.  /'  8.  That  on  said  12th  day  of  March,  1889,  plaintiff  was 
)be  owner  of  a  certain  horse,  buggy,  and  harness. 

''4.  That  on  said  12th  day  of  March,  1889,  as  plainfiff 
was  lawfully  traveling  upon  said  highway  and  was  prop- 
erly and  carefully  conducting  said  horse,  buggy,  and  har- 
ness over  and  along  the  same,  and  in  the  beaten  and  trav* 
eled  track  hereinbefore  described,  and  was  in  the  exercise 
of  due  and  ordinary  care  in  all  respects,  and  especially  in 
the  management  and  control  of  said  horse,  said  horse  be^ 
came  startled,  and  without  any  fault  or  negligence  wbat->> 
ever  on  the  part  of  the  plaintiff,  shied  sidewise  into  and 
upon  said  fence,  and  said  buggy  was  thereby  overturned 
and  broken  and  said  harness  cut  and  torn,  and  said  horse 
was  by  said  wires  and  barbs  cut,  bruised,  mangled,  and 
torn  so  as  to  be  totally  disabled  for  any  kind  of  service 
or  labor  whatever  for  a  long  period  of  time,  to-wit,  two 
months,  and  said  horse  was  further  permanently  disfigured 
and  scarred  and  permanently  injured  in  and  about  his  feet 
and  l^s,  to  the  damage  of  plaintiff  in  the  sum  of  $125; 
that  plaintiff  was  obliged  to  expend,  and  did  expend,  for 
medical  treatment,  medicines,  bandages,  liniments,  oint- 
ments, and  appliances  in  attempting  to  cure  said  horse  of 
his  injury  the  sum  of  $65.10;  that  he  was  compelled  to 
pay  for  repairing  said  buggy  the  sum  of  $7.75,  and  to  re- 
pair said  harness  the  sum  of  $3.50;  in  all  to  plaintiff^s 
damage   in  the  sum  of  $200.     Plaintiff  therefore  prays 
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judgment  in  the  sum  of  f  200,  with  interest  and  costs  of 
suit" 

To  which  Urania  Young,  defendant,  filed  the  following 
answer: 

'^  Comes  now  the  defendant,  and  for  her  answer  to  the 
plain  tiff  ^s  petition  herein  filed  ^ays  that  she  denies  eacli  and 
everj  allegation  contained  in  said  petition ;  and  for  a  further 
answer  the  defendant  says  that  whatever  damage,  if  any, 
the  plaintiff  sustained  to  his  horse  and  buggy  and  harness 
was  the  direct  result  of  the  plaintiff's  n^lect  and  the 
vicious  character  of  his  horse,  and  that  the  neglect,  if  any^ 
on  the  part  of  this  defendant  is  not  the  proximate  cause  of 
said  injury  or  damage." 

The  reply  to  this  answer,  by  Sage,  was  a  denial  of  all 
new  matter  contained  in  the  answer.  The  result  of  a  trial 
of  the  issues  to  a  jury  was  a  verdict  in  favor  of  Sage,  upon 
and  in  accordance  with  which,  after  hearing  and  overruling 
a  motion  for  new  trial,  the  court  rendered  judgment.  The 
plaintiff  in  error  has  prosecuted  a  petition  in  error  and  re- 
moved the  case  to  this  court,  seeking  a  review  of  the  pro* 
oeedings  during  the  trial  of  the  case  in  the  lower  court. 
Of  the  errors  alleged  in  the  petition  there  are  but  three  in- 
sisted upon  or  argued  in  the  brief  filed  by  counsel  for 
plaintiff  in  error,  viz.: 

^'The  court  erred  in  refusing  to  give  the  first  paragraph 
of  the  instructions  requested  by  the  defendant  in  the  court 
below. 

''The  court  erred  in  refusing  to  give  the  second  para- 
graph of  the  instructions  requested  by  the  defendant  in  the 
court  below. 

''The  court  erred  in  refusing  to  admit  the  testimony  of 
the  witness  A.  C.  Ricketts  as  to  what  the  witness  Yandt  tes- 
tified  to  in  the  justice  court.^' 

The  first  two  of  these  may,  we  think,  be  properly  con- 
sidered together.  Instructions  numbered  1  and  2,  requested 
to  be  given  by  plaintiff  in  error,  read  as  follows: 
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^1.  The  jury  are  instracted  that  although  they  find  from 
the  evidence  that  defendant's  fence  encroached  upon  the 
limits  of  the  highway  at  the  place  of  the  alleged  injury, 
and  that  the  plaintifif  was  driving  his  horse  with  due  care, 
yet  if  the  plaintiff's  horse,  by  reason  of  fright  or  vicious- 
ness,  had  become  uncontrollable  and  was  in  the  act  of  run- 
ning away  at  the  time  of  coming  in  contact  with  the  de- 
fendant's fence,  your  verdict  should  be  for  the  defendant. 

"2.  In  order  that  the  defendant  should  be  liable  in 
damages  for  the  alleged  injury  it  is  necessary  that  the  fact 
that  the  defendant's  fence  encroached  upon  the  limits  of  the 
highway  was  the  proximate  cause  of  the  injury  and  not  the 
remote  cause;  and  if  you  find  from, the  evidence  that  the 
plaintiff's  h6rse,  prior  to  the  time  he  struck  the  fence,  had 
become  unmanageable  and  was  in  the  act  of  running  away, 
ibis  would  be  the  proximate  cause  of  the  injury,  and  not 
the  fact  that  the  defendant's  fence  encroached  upon  the 
highway,  and  your  verdict  should  be  for  the  defeixlant." 

It  is  contended  by  counsel  for  plaintiff  in  error  that  by 
these  instructions  they  sought  to  direct  the  attention  of  the 
jury  to  the  propositions  that  if  the  plaintiff  in  the  district 
court  (Mr.  Sage)  was  not  using  due  care  at  the  time  of  the 
occurrence  upon  which  the  action  fur  damages  in  this  case 
is  predicated,  he  was  not  entitled  to  recover;  and  further, 
that  it  was  the  viciousness  of  the  horse  and  its  fright  at 
some  calves  or  objects  by  the  roadside  which  caused  it  to 
become  unmanageable  or  uncontrollable,  which  comprised 
the  proximate  cause  of  the  injuries  or  damages  resulting 
from  what  occurred,  and  not  the  fence  against  which  the 
horse  ran  or  threw  itself  and  the  buggy.  Whether  the  in- 
cidents and  cii*eumstances  of  the  fright  of  the  horse,  its 
viciousness,  if  the  fact  that  it  possessed  any  such  traits,  or 
acquired  habits,  was  proved,  can  be  assigned  as  the  proxi- 
mate cause  of  the  injuries  or  damages,  rather  than  the  un- 
lawful and  prohibited  act  of  Urania  Young  in  placing  an 
obstruction  in  the  highway,  by  erecting  and  maintaining 
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therein  the  barbed  wire  fence  against  which  the  harse 
jumped  and  pulled  the  buggy,  is  a  question  upon  which,  if 
we  turn  to  the  authorities  upon  the  definition  and  applica- 
tion of  the  doctrine  of  the  proximate  cause  for  an  answer 
or  solution,  we  will  discover  much  diversity  and  contrariety 
of  opinion ;  but  a  decision  of  this  case  does  not,  it  seems  to 
us,  necessarily  involve  a  discussion  or  determination  of  this 
point,  hence  it  will  not  be  examined  or  decided;  but  con- 
ceding for  the  purpose  of  the  argument  here  that  it  was 
proper  and  right  that  the  jury  should  be  instructed  on  th^ 
proposition  embodied  in  the  foregoing  requests  1  and  2  of 
plaintiff  in  error,  we  think  they  were  fully  covered  by  the 
instructions  given  by  the  court  on  its  own  motion.  The 
«ourt  fully  instructed  the  jury  in  r^ard  to  the  highw^r^ 
its  location  and  establishment,  and  the  burden  of  proof,  elo, 
and  further  instructed  them  as  follows: 

'^6.  If  you  find  from  the  evidence  that  the  plaintiff^s 
horse,  while  being  driven  along  the  highway  in  a  careful 
and  prudent  manner,  became  frightened  at  otgects  near  the 
road  and  shied  from  his  course,  and  if  you  further  find 
from  the  evidence  that  the  horse  in  so  shying  acted  as  a 
horse  of  reasonable  docility  and  training  might  act  unde^ 
the  same  circumstances,  then  the  fact  of  the  horse  so  shyinig 
would  not  defeat  the  plaintiff's  right  of  recovery.  Th^ 
occurrence  must  be  attributed  to  one  of  the  casualities  of 
the  road.  It  would  be  otherwise,  however,  if  you  would 
conclude  from  the  evidence  that  the  circumstances  were  not 
such  as  to  frighten  a  horse  of  reasonable  docility  and  train- 
ing and  that  the  shying  of  plaintiff's  horse  was  caused  by 
a  previously  acquired  vicious  habit. 

^'7.  If  a  horse  driven  with  due  care  upon  a  highway 
becomes  by  reason  of  fright  actually  uncontrollable,  so  that 
his  driver  cannot  stop  him  or  direct  his  course,  or  exerci^ 
or  regain  control  over  his  movements,  and  in  this  condi- 
tion comes  upon  a  fence  in  the  highway,  by  which  an  in- 
jury is  occasioned,  the  owner  of  the  fence  is  not  liable  un- 
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less  it  appears  that  the  accident  would  have  occurred  if  the 
horse  had  not  been  so  uncontrollable ;  but  a  horse  is  not  to 
be  considered  uncontrollable  in  this  sense  if  he  merely  shies 
or  starts,  or  is  momentarily  not  controlled  by  his  driver/' 
^^4.  In  order  to  entitle  the  plaintiff  to  recover,  the 
plaintiff  must  establish  that  the  defendant  was  negligent 
in  the  acts  complained  of,  and  that  the  accident  complained 
of  and  the  damages  sustained  by  reason  thereof  were  ndt 
contributed  to  in  any  way  or  manner  by  any  negligent  or 
careless  act  of  the  plaintiff.  It  would  be  negligent  for  the 
defendant  to  place  in  the  highway,  in  close  proximity  to 
the  traveled  and  beaten  track,  a  barbed  wire  fence  which 
might  occasion  damage  to  travelers  by  reason  of  the  ordi- 
nary casualities  that  travelers  are  liable  to  encounter  while 
traveling  said  highway,  and  it  would  devolve  upon  the 
plaintiff  while  traveling  upon  said  highway  to  use  ordinary 
care  in  driving  and  managing  his  horse  and  avoid  accidents 
that  might  happen ;  and  if  the  horse  driven  by  the  plaintiff 
would  be  found  from  the  evidence  to  be  spirited  and  liable 
to  fright,  then  it  would  devolve  upon  the  plaintiff  and  he 
would  be  held  to  use  a  greater  degree  of  care  than  other- 


Wise. 


In  the  fourth  the  question  of  the  contributory  n^ligence 
or  care  in  driving  and  managing  the  horse  is  fully  covered, 
and  in  the  sixth  and  seventh  the  occurrence  being  attribu- 
table to  the  ugly  habits  or  viciousness  of  the  horse  or  its 
having  become  wholly  unmanageable  through  fright ;  and 
these,  constituting  the  proximate  cause,  are  fairly  set  forth 
and  presented;  consequently  the  rightsof  plaintiff  in  error 
were  not  prejudiced  by  the  refusal  to  give  the  instructions 
1  and  2  referred  to  in  the  petition  in  error. 

During  the  progress  of  the  trial  in  the  district  court  one 
A.  C.  Ricketts  was  called  as  a  witness  in  behalf  of  plaint- 
iff in  error^  and  the  following  is  the  record  of  his  exami- 
nation and  the  further  proceedings  in  reference  to  evidence 
which  it  was  desired  to  elicit  from  him  : 
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Q.  Were  you  present  at  the  trial  of  this  case  in  the 
court  below? 

A,  Yes,  sir. 

Q.  Was  a  witness  there  examined  by  the  name  of  Yandt, 
who  was  with  Mr.  Sage  at  the  time  of  the  accident? 

A.  Yes,  sir. 

Q.  You  may  state  to  the  jury  what  the  witness,  Mr. 
Yandt,  when  on  the  stand  in  that  trial,  said  concerning  the 
manner  of  the  happening  of  this  accident. 

Objected  to,  as  incompetent,  irrelevant,  and  immaterial, 
and  as  calling  for  hearsay  testimony.  Sustained.  £xce[)- 
tion. 

Defendant  here  offers  to  prove  by* this  witness  that  one 
Mr.  Yandt  was  a  witness  in  this  case  in  the  justice  court 
in  the  trial  thereof,  and,  after  being  duly  sworn  to  testify 
to  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
testified  that  he  was  with  the  plaintiff  at  the  time  of  the 
occurrences  in  controversy;  that  the  horse  in  controversy 
became  frightened ;  that  the  first  move  of  the  horse  was  vio- 
lent and  sufficient  to  break  the  lines,  and  that  the  horse 
then  turned  immediately  to  the  left,  overturning  the  buggy 
and  throwing  the  witness  and  plaintiff  to  the  ground,  and 
that  from  there  he  turned  toward  the  fence  of  defendant; 
and  further,  that  the  first  move  o£  said  horse  overturned 
the  vehicle  and  threw  them  both  on  the  ground.  Objected 
to,  as  incompetent,  irrelevant,  and  immaterial,  and  as  call- 
ing for  hearsay  testimony.     Sustained.     Exception. 

It  appears  that  the  witness  Yandt,  who  is  referred  to  in 
the  above  offer  to  prove,  was  examined  during  the  trial  of 
this  case  before  the  justice  of  the  peace,  and  that  his  evi- 
dence then  and  there  given  migiit  under  some  circumstances 
be  repeated  during  a  subsequent  trial  of  the  case,  and  thus 
introduced,  was  announced  as  the  decision  of  this  court  in 
the  case  of  Omaha  Street  R.  Co,  r.  El  kins,  39  Neb.,  480, 
where  it  was  held :  "  Where  a  witness  is  shown  to  be  absent 
from  the  state,  his  testimony  given  at  a  former  trial  of  the 
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cause  is  admissiblei  in  evidence  if  otherwise  unobjectiona- 
ble."    (See,  also,  City  of  Omaha  v.  Jenseriy  35  Neb.,  68.) 

During  the  cross-examination  of  H.  N.  Sage  in  the  dis- 
trict court  he  was  interrogated  with  reference  to  this  wit- 
ness Yandt,  and  answered  as  follows: 

Q.  This  man  Yandt  that  was  with  jou^  he  was  working 
for  you  at  the  time? 

A.  Yes,  sir. 

Q.  He  was  a  witness  in  this  case  in  the  lower  court? 

A.  Yes,  on  the  opposite  side. 

Q.  On  what? 

A.  Mr.  Young  subpoenaed  him. 

Q.  You  put  him  on  the  stand,  didn't  you? 

A.  I  don't  remember  whether  my  attorney  called  on  him 
or  not. 

Mr.  Lane :  I  will  say  we  did. 

Q.  When  did  he  leave  the  county? 

A.  I  can't  say  just  the  time.  It  was  somewheres,  I 
guess,  a  little  better  than  a  year  ago. 

Q.  Has  he  been  back  to  your  knowledge? 

A.  I  don't  know.     I  don't  think  he  ever  has. 

Q.  Do  you  know  what  business  he  went  into  out  westf 

A.  Yes,  he  went  out  there  to  try  farming. 

Q.  That  is  in  Red  Willow  county  ? 

A.  That  is  out  here,  what  they  call  Bed  Cloud. 

Q.  Have  you  had  any  correspondence  with  him  since  he 
went? 

A.  No,  sir;  I  never  have. 

It  is  one  of  the  indispensable  conditions  which  entitles  a 
party  to  the  introduction  of  evidence  of  the  nature  offered 
in  this  case,  and  which  it  is  alleged  the  court  erred  in  ex- 
cluding, that  the  witness,  whose  testimony  it  is  thus  sought 
to  bring  to  the  attention  of  the  court  or  jury,  is  absent 
from  the  state,  or  without  the  jurisdiction  or  beyond  the 
process  of  the  court  wherein  the  case  is  on  trial,  and  it  de- 
volves npon  the  party  desiring  to  use  the  evidence  to  satisfy 
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the  oourt  that  such  is  the  fact|  unless  jt  is  admitted;  iu 
other  words^  the  foundation  must  be  laid  for  its  introduc- 
tion. The  portion  of  the  examination  of  Sage  which  we 
have  quoted  is  all  the  showing  or  proof  of  any  kind  there 
is  in  the  record  which  refers  to  the  whereabouts  of  the  wit- 
ness Yandt^  and  the  most  that  can  be  claimed  for  it  is  that 
it  discloses  that  Yandt  left  the  county  to  go  to  another 
county  almost  a  year  prior  to  the  trial^  and  that  Sage  did 
not  think  he  had  ever  been  back,  but  he  did  not  know. 
Clearly  this  did  not  establish  the  fact  that  the  witness  Yandt 
was  not  within  reach  of  the  process  of  the  court,  or  could 
not  be  obtained  as  a  witness,  and  was  not  sufficient  to  en- 
title the  plaintiff  in  error  to  introduce  through  the  medium 
Qf  another  witness  the  testimony  as  detailed  by  the  witness 
Yandt  during  the  former  trial  of  the  case.  We  conclude 
that  the  judgment  of  the  district  court  was  right  and  must 
be 

Affirmed. 


Farmers  Loan  &  Trust  Company  v.  M.  B.  Davis 

£T   AL. 
FiLKD  OOTOBEB  2,  1894.     No.  580S). 

Beview:  Failttbx  to  File  Motion  fob  New  Tbial.  When  it 
is  BODght  by  a  petition  in  error  to  have  the  proceedin^B  of  a  dia- 
triot  conrt,  daring  the  trial  of  an  eqnity  case,  reviewed  by  tha 
mpreme  court,  there  moat  have  been  a  motion  for  hew  trial  filed 
and  presented  to  the  trial  oonrt,  as  in  an  action  at  law. 

Error  from  the  district  oourt  of  Cedar  county.     Tried 
below  before  Norris,  J. 

M.  J.  Stoeeley,  for  plaintiff  in  error. 

Davisy  Oanti  &  Bt^iggs,  contra. 
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Harrison,  J. 

The  Farmers  Loan  &  Trust  Company,  incorporated  un- 
der the  laws  of  the  state  of  lowa^  oommenoed  an  action  in 
the  district  court  of  Cedar  county  to  foreclose  tax  liens 
against  certain  real  estate  situate  in  Cedar  county  and  the 
property  of  one  of  the  defendants,  M.  B.  Davis.  The  cause 
was  tried  to  the  court  and  judgment  rendered  for  the  de- 
fendant, to  revise  which  the  company  prosecuted  a  peti- 
tion in  error  to  this  court. 

An  examination  of  the  record  discloses  the  fact  that  there 
was  no  motion  for  a  new  trial  filed  in  the  trial  court.  I( 
is  a  well  established  rule  of  this  court  that  where  it  is  sought 
by  a  petition  in  error  to  have  the  proceedings  of  a  trial 
court,  during  the  trial  of  an  equity  case,  reviewed  in  the 
supreme  court,  there  must  have  been  a  motion  for  new 
trial  filed  and  presented  to  the  trial  court,  as  in  an  action 
at  law.  (See  Gray  v.  DisbroWf  36  Neb.,  857;  Carlow  v. 
AuUmany  28  Neb.,  672.)  This  case  falls  within  the  above 
rule,  and  therefore  we  cannot  review  the  proceedings  of  the 
lower  ooart     The  judgment  of  the  district  court  is 

Affirmed. 


Stephen  Heaton  v.  Dora  M.  Thayeb. 

Filed  Ogtobbs  2,  1894.     No.  5747. 

Summons:  Finding  as  to  Defendant's  Residence:  Review. 
Hie  findiog  of  the  district  conrt,  as  to  the  actual  place  of  mi- 
denoe  of  a  defendant  served  with  summons  by  leaving  a  oopj 
thereof  at  his  alleged  usual  place  of  residence,  will  not  be  dis- 
turbed when  such  finding  has  been  made  on  consideration  of 
conflicting  evidence. 

Error  from  the  district  court  of  Merrick  countj.    Tried 
below  before  Sullivan,  J. 
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W.  T.  Thompson,  for  plaintiff  in  error. 
John  Patterson,  contra. 

Ryan,  C. 

On  the  16th  of  May,  1892,  the  defendant  in  error,  as 
plaintiff,  filed  her  petition  in  the  district  court  of  Merrick 
county,  praying  the  foreclosure  of  a  mortgage  made  by  the 
plaintiff  in  error.  Pro|)er  summons,  duly  issued,  was  af- 
terwards filed  in  this  cause,  with  the  following  indorse- 
ment : 

**  State  op  Nebraska,  1 
Merrick  CJounty.     j     * 

**I  hereby  certify  that  on  the  16th  day  of  March,  1892, 
I  served  the  within  writ  of  summons  on  the  within  named 
Stepheq  Heaton,  by  leaving  at  his  usual  place  of  residence 
a  certified  copy  of  this  summons  and  of  the  indorsement 
thereon;  and  Minnie  Heaton,  by  delivering  to  her  a  certi- 
fied copy  of  this  summons  and  all  the  indorsements  thereon. 

'*  J.  W.  Porter,  Shenff,'' 

By  a  motion  filed  for  that  purpose  alone  the  district 
court's  jurisdiction  of  the  person  of  Stephen  Heaton  was 
challenged,  because  ^'at  the  time  of  the  pretended  service 
of  summons  upon  him  defendant  had  no  residence  in  the 
state  of  Nebraska."  In  support  of  this  motion,  by  the 
affidavit  of  Stephen  Heaton  therewith  filed,  it  was  stated 
that  ever  since  the  16th  day  of  March,  1892,  and  for  some 
time  prior  to  that  date,  affiant  had  been  a  resident  of  Lima, 
Peru,  South  America,  having  during  that  time  no  other 
place  of  residence,  and  that  affiant  had  not  resided  in  Ne- 
braska since  1874,  since  which  year  he  had  been  absent 
froin  Nebraska,  excepting  that  he  had  occasionally  made 
his  parents  visits  in  this  state;  and  that  from  1874  to  1881 
he  had  been  a  resident  of  Lima  aforesaid,  and  that  from 
1881  to  1891  he  had  been  a  resident  of  the  City  of  Mexico. 
The  above  statements  were  corroborated  as  to  the  non-resi- 
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deooe  of  Stephen  Heaton  by  the  affidavit  of  Henry  Heaton. 
To  sustain  thesberiflP's  return  there  were  introduced  in  evi- 
dence the  affidavits  of  Minnie  Heaton,  wife  of  Stephen; 
also,  the  affidavit  of  Stephen  Heaton's  father,  and  a  joint 
affidavit  made  by  two  of  his  brothers  and  two  sisters,  filed 
in  an  attachment  proceeding  to  avoid  a  levy  of  the  writ 
Each  of  these  affidavits  was  dated  February  16,  1892. 
That  of  Minnie  Heaton  was  that  she  lived  with  her  chil- 
dren on  a  certain  quarter  section  of  land  which  she  de-' 
scribed ;  that  on  December  11,  1891^  and  for  a  long  time 
prior  to  that  date,  and  ever  since,  she  and  her  husband  and 
children  had  been  bona  fide  residents  of  Merrick  county, 
Nebraska.     The  affidavit  of  Henry  Heaton  was  to  tlie  ef- 
fect that  Stephen  Heaton  was  on  February  16, 1892,  a  bond 
fide  resident  of  Merrick  county,  Nebraska,  and  had  been  a 
resident  of  said  Merrick  county  for  a  period  of  more  than 
three  years  previous  to  the  date  of  the  affidavit.     The  joint 
affidavit  of  the  brothers  and  sisters  of  Stephen  Heaton  was 
lo  the  same  facts  as  to  the  residence  as  that  of  the  father. 
There  wfts  also  submitted  in  resistance  of  this  motion  the 
affidavit  of  the  sheriff  of  Merrick  county,  in  which  he 
8ai4  that  at  the  time  be  served  the  summons  Minnie  Heaton 
and  her  children  were  living  upon  the  same  premises  and 
at  the  same  place  as  when  she  made  the  affidavit  hereinbe- 
foni  referred  to.    The  affidavits  of  the  members  of  the 
Heaton  family  were  dated  February  16,  1892,  just  one 
month  previous  to  the  date  of  the  return  of  summons  niade 
ID  this  case.     At  the  date  of  these  several  affidavits  it  was 
made  to  appear  quite  conclusively  that  Stephen  Heaton 
was,  and  fdr  a  number  of  years  had  been,  a  resident  of  the 
st^te  of  Nebraska.     When  the  service  of  summons  was 
made,  his  wife  and  children  resided  in  the  same  place  as 
when  these  affidavits  were  made.     If  in  the  meantime  Ste-^ 
phen  Heaton  had  changed  his  residence,  it  must  have  beeti 
by'te  mere  mental  act,  for,  so  far  as  any  evidence  submitted 
flidcloses,  there  was  no  change  in  the  status  or  placb  of  resi- 
8 
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dence  of  either  himself,  his  wife,  or  his  children.  The  evi- 
dence on  which  the  question  of  the  place  of  residence  of 
Stephen  Heaton  was  submitted  presents  a  question  of  fact 
such  that  a  finding  of  the  court  for  either  party  would  not 
be  disturbed  as  being  without  support  of  evidence.  The 
finding  of  the  court  adversely  to  the  contention  of  Stephen 
Heaton  as  to  his  residence  at  the  time  of  the  service  of  the 
summons,  therefore,  settles  that  question.  The  judgment 
of  the  district  court  is 

Affirmed. 


Oswald  Hyde,  appellee,  v.  Sarah  J.  McConnell. 

ET  AL.,  APPELLANTS. 

Filed  Octobbr  2, 1894.    No.  5626. 

Speoiflo  Ferformanoe :  Homestead:  Evidence.  Od  fall  exami- 
nation o(  all  the  eyidenoe,  the  findings  made  and  lelief  granted 
by  the  trial  conrt  are  foand  to  be  fblly  justified,  and  its  Jod^ 
ment  is,  therefore,  aifirmed. 

Appeal  from  the  district  court  of  Douglas  county* 
Heard  below  before  Irvine,  J. 

Saunders  &  Macfarland  and  C  S.  Dickey^  for  appellants* 
Oregonff  Day  &  Day^  contra^ 

Ryan,  C. 

This  action  was  begun  in  the  district  court  of  Dougla» 
county  for  a  specific  performance  by  Sarah  J.  McConnell 
and  her  husband,  John  McConnell,  of  a  written  contract 
for  the  conveyance  of  the  south  twenty-five  feet  of  lot  3, 
in  block  10,  in  Brown  Park  Addition  to  South  Omaha. 
By  the  terms  of  this  contract  Sarah  J.  McConnell  was 
bound  to  convey  to  John  F.  Kenny  the  property  above 
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described,  upon  payment  of  the  total  amount  of  $350  in 
quarterly  payments  of  $25  each.  This  contract  was  as- 
signed to  appellee,  from  whom  Mrs.  McConnell  received 
several  payments,  though  her  written  assent  to  the  trans- 
fer wafi  not  indorsed  as  required  by  the  terms  of  the  con- 
tract itself.  This  contract  was  dated  March  19,  1888. 
The  as^'gnment  thereon  was  made  in  August,  1889.  In 
the  month  last  named  the  assignee,  with  his  family,  took 
possession  of  the  property  described  in  the  aforesaid  con- 
tract, and  have  ever  since  maintained  that  possession. 
While  thus  in  possession  the  assignee  made  valuable  and 
lasting  improvements  of  the  property.  This  unimproved 
half  lot  was  shown  at  the  time  of  the  trial  to  have  been 
worth  about  $400.  Improved  as  it  was,  it  was  worth  be- 
tween $1,600  and  $1,600.  Mr.  and  Mrs.  McConnell,  be- 
fore the  commencement  of  the  suit,  made  a  warranty  deed 
describing  the  pi*emises  involved,  but,  as  appellee  was  then 
in  possession,  this  pretended  conveyance  cuts  no  figure  in  the 
controversy.  The  defendants  Mr.  and  Mrs.  McConnell 
alone  testified  adversely  to  several  witnesses  on  behalf  of 
the  plaintiff,  but  their  evidence  showed  a  disposition  to 
quibble,  not  to  say  prevaricate.  Interrupting  the  cross- 
examination  of  Mr.  McConnell  there  occur  red  this  collo- 
quy between  the  witness  and  the  attorney  for  Mrs.  Mc- 
Connell : 

Mr.  Macfarland  :  That  is  the  only  home  you  folks  have? 

A.  Yes,  sir. 

Q.  You  and  your  wife  occupy  it  as  a  home? 

A.  Yes,  sir. 

On  this  scrap  of  evidence  the  argument  in  this  court  has 
largely  been  directed  to  the  homestead  rights  of  Mr.  and 
Mrs.  McConnell,  and  the  indispensable  requirement  in  re- 
spect to  a  homestead  that  both  should  have  joined  in  the  exe- 
catory  contract  above  referred  to.  Elsewhere  it  was  shown 
in  evidence  that  Mr.  and  Mrs.  McConnell  resided  on  that 
part  of  the  lot  not  herein  involved,  and  that  between  the 
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different  parts  of  the  lot  there  was  maintained  a  division 
fence*  This  testimony  might  in  terms  as  aptly  have  re- 
ferred to  the  fraction  occupied  by  the  McConnells  as  to  the 
other  part,  and  in  view  of  all  the  evidence  it  is  quite  clear 
that  consistently  with  the  truth  no  other  reference  could 
have  been  in  the  mind  of  Mr.  McConnell  when  he  made 
iibe  answers  to  the  two  interrogatories  above  set  out.  tn 
this  conclusion  we  are  confirmed  by  the  fact  that  no  home- 
stead rights  or  disabilities  anywhere  in  the  pleadings  were 
mentioned  by  any  litigant.  On  all  disputed  matters  the 
findings  of  the  district  court  were  as  they  should  have  been, 
favorable  to  the  appellee^  and  proper  relief  was  decreed. 
Its  judgment  is  therefore 

Affirmed. 

Irvine,  C,  took  no  part  in  the  determination  of  this 
case. 


Reuben  E.  McClain,  appellee,  y.  A.  E.  Morsb  bt 

AL.,  APPELLANTS. 

FiLSD  CkrroBBB  2,  1894.    No.  5627. 

Beview:  Bill  of  Exceptions:  Dbfbotiys  Cebtifioatb:  Alr- 
.  ,  FIBMANCB.  The  sole  qaeetion  being  as  to  the  anfficieDCy  of  the 
evidence  to  snstain  the  findings  of  fact  made  by  a  referee,  whoM 
allowance  of  the  bill  of  exceptions  fails  to  show  that  it  contains 
all  the  evidence  adduced,  the  judgment  of  the  district  conrc  is 
affirmed.  Following  Turner  v.  Turner^  12  Neb.,  161, and  Omaka 
.,  /  lit  N.  W.  M.  Co,  V,  Menk,  4  Neb.,  24. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Irvine,  J. 

Saunders  &  Macfarland,  for  appellants. 

Edgar  H.  Scott,  contra. 
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Byan,  C. 

This  action  was  broaght  in  the  district  court  of  Douglas 
county  by  the  appellee/ against  the  appellants,  for  an  ac- 
counting in  the  settlement  of  a  partnership  which  had  ex- 
isted between  the  several  parties  litigant.  Bj  this  appeal 
there  is  presented  only  the  correctness  of  the  findings  of 
&ct  made  by  a  referee,  whose  allowance  of  the  alleged  bill 
of  exceptions  was  as  follows : 

''This  bill  of  exceptions  contains  evidence  given  by  both 
parties  at  the  trial  had  before  me,  and  is  by  me  duly  al- 
lowed on  presentation  by  the  defendant  Clark. 

"  Fbank  L.  Wbavbb, 

"Referee.'* 

This  fails  to  show  that  the  evidence  given  was  all  that 
was  given;  henoe^  it  is  impossible  for  us  to  review  the  find- 
ings of  fact  of  which  complaint  is  made.  (Turner  v.  Turner j 
12  Neb.,  161;  Omaha  &  N.  W.  B.  Co.  v.  Menk,  4  Neb., 
24.)    The  judgment  of  the  district  court  is     « 

Affibmed. 
Ibyine,  C,  did  not  sit 
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EEKEer  Stegeman,  appellant,  v.  Kobebt  Faulknbb  4.3   53 

ET   AL.,  appellees.  57    685 

FILBD  OOTOBEB  2,  1894.     No.  6594.  JL^l 


1.  Taxation:   Pubchasbb  at  Invalid  Salb:   Subbooatiov. 

Where  a  tax  sale  is  invalid,  the  parchaser  thereat  is,  by  the  pay-  |  ^  <^ 

ment  of  his  bid,  simply  subrogated  to  the  rights  of  the>coanty 
for  the  enforcement  of  payment  by  foreclosnre  of  the  amount 
actually  doe  which  he  has  paid,  with  interest  thereon  at  the  rate 
of  ten  per  oent  per  annum. 
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2. :  :  Attorney's  Fee.    A  parchaser  at  an  invalid  tax 

sale  is  not  entitled  to  have  taxed  in  his  favor  an  attorney's  fee 
as  part  of  the  cost  of  the  foreclosure  of  the  lien  to  which  he  has 
hy  payment  become  subrogated. 

Appea  l  from  the  district  oourt  of  Colfax  county.  Heard 
below  before  Marshall,  J. 

Phdpa  &  Sabiriy  for  appellant. 

Orimison  &  Tliomaa,  contra. 

Ryan,  C. 

.  This  action  was  commenced  by  the  appellant  in  the  dis- 
trict court  of  Colfax  county '  for  the  foreclosure  of  a  tax 
lien  on  lots  1,  2,  3,  4,  6,  and  6,  in  block  66,  of  the  origi- 
nal town  of  Schuyler.  The  notice  of  the  tax  sale  held  in 
January,  1890,  was  in  the  following  language: 

"delinquent  tax  list. 
"  Schuyler,  Nebraska,  October  10,  A.  D.  1889. 
'^  Notice  is  hereby  given  that  I  will  offer  at  public  sale 
at  the  court  house  in  Schuyler  on  the  first  Monday  in  No- 
vember, between  the  hours  of  9  o'clock  A.  M.  and  4  o'clock 
P.  M.,  the  following  described  real  estate  for  delinquent 
taxes  for  the  year  1888.  John  Novotny,  Jr., 

^'Treasurer  of  Colfax  Conniy,  Nd>.'^ 

The  property  in  respect  of  which  the  lien  is  claimed,  and 
the  amount  for  which  it  would  be  sold,  as  shown  by  the 
description  attached  to  the  aforesaid  notice,  was  as  follows: 
Lots  1,  2,  3,  4,  5,  and  6,  block  66,  $35.70.  No  bid  was 
had  for  this  property  at  tlie  advertised  public  sale,  and  the 
lots  were  therefore  sold  at  private  sale  for  the  sum  of 
§6J)7.49,  for  the  taxes  of  the  years  1883,  1884,  1885, 
1886,  1887,  and  1888. 

Section  86,  chapter  77,  of  the  Compiled  Statutes  makes 
the  following  provision  in  relation  to  delinquent  taxes: 
''In  all  cases  where  taxes  are  delinquent  on  any  real  prop- 
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^rty  for  any  preceding  year  or  years,  it  shall  be  the  duty  of 
the  county  clerk  in  making  up  the  list  for  the  current 
year,  to  enter  the  amount  of  the  delinquent  tax  opposite  the 
tract  or  parcel  of  real  pro|)erty  against  which  it  was  charged, 
in  a  suitable  column  or  columns,  with  the  year  or  years  in 
which  the  same  was  due,  and  the  amount  thereof  shall  be 
oollected  in  like  manner  as  tax  on  other  real  property  for 
that  year  may  be  collected."  In  section  109  of  chapter  77, 
Just  referred  to,  it  is  provided,  in  relation  to  the  notice  to 
be  given  of  tax  sales,  that  'Uhe  notice  shall  contain  a  noti- 
fication that  all  lands,  on  which  the  taxes  of  the  preceding 
year,  naming  it,  remain  unpaid,  will  be  sold,  and  the  time 
and  place  of  the  sale,  and  said  notice  must  contain  a  list  of 
the  land  to  be  sold  and  the  amount  of  taxes  due  thereon/' 
In  the  absence  of  a  showing  to  the  contrary,  it  may  well 
be  presumed  that  the  county  clerk,  in  making  up  the  list 
-of  taxes  for  the  current  year,  complied  with  the  require- 
ments of  section  86  above  quoted.  At  any  rate,  by  the 
provisions  of  section  109  it  was  required  that  the  notice 
published  should  contain  a  list  of  the  lands  to  be  sold  and 
the  amount  of  taxes  due  thereon,  implying  thereby  that 
not  only  should  the  notice  contain  the  amount  of  taxes 
due  for  the  immediately  preceding  year,  but,  in  addition,  it 
should  also  embrace  the  delinquent  taxes  of  former  years. 
If  the  notice  in  this  case  had  contained  the  amounts  de- 
linquent for  the  years  from  1883  to  1887  in  addition  to 
the  taxes  for  1888,  the  amount  shown  to  be  due  would 
have  been  $697.49, — if  the  amount  bid  correctly  repre- 
sents the  amount  of  such  delinquencies, — instead  of  show- 
ing, as  it  did,  that  there  was  due  but  the  sum  of  $35.70. 
The  considerations  stated  render  the  tax  sale,  under  which 
plaintiff  claims  his  right,  invalid  and,  therefore,  the  pur- 
<;haser  was  simply  subrogated  to  the  rights  of  the  county. 
{Pdtit  V.  Blaok,  8  Neb.,  52;  Wilhdm  v.  Russell,  8  Neb., 
123;  (yDonohue  v,  Hendrix,  13  Neb.,  258;  Merriam  v, 
HemplCf  17  Neb.,  347;   Otoe  County  v.  Brown j  16  Neb., 
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395;  Otoe  County  v.  MaUiews,  18  Neb.,  466;  Merriamv^ 
Dovey,  26  Neb.,  623.) 

By  section  179  of  chapter  77  of  the  Compiled  Statutes  it 
is  provided  that  the  owner  of  any  certificate  or  certificates 
of  tax  sales  upon  any  tract  of  land,  or  town  lot,  shall  be 
deemed  the  assignee  and  owner  of  all  the  liens  for  taxes  of 
the  state,  etc.,  and  may,  instead  of  demanding  a  deed  there- 
for as  provided  in  this  act,  proceed,  by  action  at  any  time 
l)efore  the  expiration  of  five  years  from  the  date  of  suck 
certificate,  to  foreclose  the  same,  etc.  In  case  of  the  fore- 
closure of  such  tax  certificates  as  provided  above,  it  is  pror 
vided,  in  section  181,  that  the  plaintiff  shall  be  entitled  to 
interest  on  each  amount  paid  by  him  and  evidenced  by  his 
certificate  of  tax  sale  and  receipt  for  taxes  paid,  at  the  rate 
of  twenty  per  cent  per  annum  from  the  date  of  each  pay- 
ment for  the  term  of  two  years,  and  at  the  rate  of  ten  per 
cent  per  annum  on  each  of  said  sums  from  and  after  the 
said  two  years  and  until  decree  of  foreclosure,  etc.  It  is 
also  provided  in  the  same  section,  and  in  the  same  con  nee* 
tion,  that  at  the  time  of  the  rendition  of  the  decree  the 
court  shall  award  to  the  plaintiff  attorney's  fees  equal  to 
ten  per  cent  thereof,  which  shall  be  taxed  as  a  part  of  th^ 
costs  of  the  action.  Evidently  these  provisions  refer  to 
the  foreclosure  of  a  valid  tax  certificate.  In  the  case  at  bar 
the  sale  was  invalid  for  the  reasons  indicated,  and  tlje  cer- 
tificate, therefore,  was  not  such  an  evidence  of  the  amount 
due  the  plaintiff  as  entitled  such  plaintiff  to  relief  under 
the  provisions  of  the  sections  just  quoted.  In  Otoe  Counti^ 
v:  BrowUy  16  Neb.,  398,  it  was  held  that  the  provision  as 
to  attorney's  fees  was  not  intended  to  apply  to  actions 
where  the  county  foreclosed  tax  liens.  As  the  rights  of 
the  appellant  to  foreclose  are  measured  by  the  rights  of  the 
county  in  the  same  respect,  it  logically  follows  that  the  pro- 
vision as  to  attorney's  fees  x^nnot  be  held  to  apply  to  such 
a  foreclosure  as  the  plaintiff  was  entitled  to  in  this  action. 
By  the  provisions  of  section  105  of  chapter  77  of  the  Com^ 
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piled  Statutes,  delinquent  taxes  draw  ten  per  cent  interest 
only,  and  the  district  court,  therefore,  correctly  allowed  but 
that  amount  and,  for  the  reason  above  stated,  properly  dis- 
allowed attorney's  fees.  The  judgment  of  the  district 
eourt  is 

Affirmed. 


Bobebt  L.  Gablichs,  appellant,  y.  Michael  Don- 
nelly ET  AL.,  APPELLEES. 

■ 

FiLBD  October  2,  1894.    No.  5571. 

1.  Keohanios'  Idens :  Statsmbnts.  It  Is  not  neoeasary  to  tiio 
sworn  staiemeDt  and  olaim  of  lien  required  to  be  filed  by  rab- 
oontraetors  that  there  should  be  attached  thereto  a  copy  of  the 
written  contract  under  the  terms  of  which  the  rights  of  such 
.  subcontractor  have  accrued;  neither  is  it  necessary  that  the 
ownership  of  the  property  benefited  should  be  set  forth  therein. 


2.  -^ :  ITSMIZBD  Accounts.    Where  the  itemized  account  filed 

with  the  sworn  statement  and  claim  of  lien  disclosed  when  the 
furnishing  of  labor  or  material  began  and  ended,  it  is  not  es- 

^        sential  that  as  conclusions  the  same  &ct8  should  be  restated. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Doane,  J. 

>  Hall,  McOuUoeh  &  Efiglish,  for  appellant. 

HovHirdB,  Smith,  IsaaeAdamSy  Cowin  &  HoHughy  Whav' 
Urn  &  Baird,  Blair  &  Oo98,  and  Mahonetfy  Minakan  dr  Smyth, 
for  appellees. 

Kyan,  C. 

For  some  time  prior  to  the  29th  day  of  August,  1889, 
Robert  L.  Garlichs,  the  plaintiff,  was  the  owner  of  a  certain 
Ipt  and  fraction  of  a  lot  thereto  adjoining,  situate  in  Boggs 
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&  HilFs  Second  Addition  to  the  city  of  Omaha.  On  the 
date  last  named  Mr.  Garlichs  and  Michael  Donnelly,  one 
of  the  defendants,  entered  into  an  agreement  with  reference 
to  the  transfer  of  said  property  from  the  former  to  the 
latter,  but  the  title  was  not  to  be  perfected  in  Donnelly 
until  he  had  made  certain  improvements  on  the  property. 
In  accordance  with  their  agreement,  and  as  part  of  the 
purchase  price,  Mr.  Donnelly  on  that  date  executed  and 
delivered  to  Mr.  (Garlichs  nine  notes;  three  of  these  notes 
were  for  $1,833.33  each,  and  may  be  called  the  ^^  first 
series;"  three  others  were  for  $1,833.33  each,  and  may  be 
called  the  '' second  series;"  and  three  others  were  for 
$1,000  each,  and  may  be  called  the  'Hhird  series."  On  the 
first  of  January,  1890,  Mr.  Donnelly,  being  the  equitable 
owner  of  said  property,  and  having  made  arrangements 
to  procure  a  loan  of  $17,000  from  the  Lewis  Investment 
Company,  one  of  the  defendants,  executed  to  that  company 
his  note  for  $17,000,  and  on  January  1, 1890,  Mr.  Donnelly 
also  executed  to  the  Lewis  Investment  Company  certain 
commission  notes.  On  January  4, 1890,  Mr.  Garlichs  con- 
veyed the  legal  title  to  all  the  property  to  Mr.  Donnelly. 
On  the  same  date  Mr.  Donnelly  executed  and  delivered  to 
the  Lewis  Investment  Company  a  mortgage  upon  the  same 
property  to  secure  his  said  note  for  $17,000,  which  mort- 
gage was  recorded  on  the  same  day.  On  the  same  date 
Mr.  Donnelly  also  executed  and  delivered  to  the  Lewis 
Investment  Company  a  second  mortgage  upon  the  prop- 
erty above  described  to  secure  his  said  commission  notes, 
which  mortgage  was  recorded  on  said  date.  On  January 
4,  1890,  Mr.  Donnelly  executed  a  mortgage  to  Mr.  Gar- 
lichs upon  the  east  forty-six  feet  of  said  real  estate  to  secure 
the  notes  called  the  ^' first  series;"  and  executed  a  mort- 
gage on  the  middle  forty-six  feet  to  secure  the  notes  called 
the  *'  second  series ; "  and  executed  a  mortgage  on  the  west 
twenty-three  feet  to  secure  the  notes  designated  as  the 
''third  series."     Each  of  these  mortgages  contained  a  reci- 
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tation  that  it  was  made  subject  to  the  mortgage  to  the  Lewis 
Investment  Company.  On  the  6th  day  of  January  of  the 
same  year  the  three  mortgages  from  Donnelly  to  Gar^ 
lichs  last  above  mentioned  were  recorded.  January  11, 
1890,  Mr.  Donnelly  executed  to  Albert  L.  Meals  and  Jo- 
seph McVea,  defendants,  a  conveyance  of  all  the  property 
above  described,  and  said  grantees  assumed  and  agreed  to 
pay  the  mortgage  to  the  Lewis  Livestment  Company  as  a 
part  of  the  purchase  price  of  said  property.  On  the  19th 
day  of  February,  1890,  Th lessen,  Arnold  &  Co.  filed  a 
mechanic's  lien,  and  on  the  same  date  Goodman  &  Cooper 
also  filed  a  mechanic's  lien.  On  the  20th  of  February, 
1890,  Thiessen,  Arnold  &  Co.  assigned  their  mechanic's 
lien  to  Goodman  <&  Cooper.  This  action  was  brought  for 
the  purpose  of  foreclosing  the  three  mortgages  which  had 
been  executed  and  delivered  by  Mr.  Donnelly  to  the  plaint- 
iff. After  the  commencement  of  this  action  Mr.  Garlichs 
assigned  certain  notes,  hereinbefore  designated  as  the  ''third 
aeries,"  and  the  mortgages  securing  the  same,  to  Milton  T. 
Barlow,  and  also  assigned  one  of  the  notes  of  the  '*  second 
series''  to  the  Union  National  Bank  of  Omaha.  These 
assignees  afterward  intervened  and  are  now  parties  to  this 
action.  Before  the  Lewis  Livestment  Company  would 
make  the  loan  of  $17,000  which  Mr.  Donnelly  sought  to 
secure,  the  company  required  as  a  condition  precedent  that 
receipts  and  waivers  of  a  large  amount  should  be  furnished 
as  proof  that  the  improvements  then  on  the  real  estate  had 
either  been  paid  for  or  had  been  otherwise  provided  for. 
Thiessen,  Arnold  &  Co.  and  F.  D.  Cooper  executed  the  re- 
lease as  to  which  there  has  been  much  controversy  in  this 
case,  in  terms  following: 

''This  release  of  mechanic's  lien,  made  this  10th  day  of 
December,  1889,  witnesseth,  that  for  a  full  and  valuable 
consideration  we,  the  undersigned,  Thiessen,  Arnold  &  Co. 
and  F.  D.  Cooper,  do  severally  waive  and  release  all  claims 
which  we  now  have,  or  may  hereafter  acquire  by  virtue  of 
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the  laws  of  the  state  of  Nebraska^  against  lots  9  and  lOr 
block  5,  in  Boggs  &  HilPs  Second  Addition  to  the  city  of 
Omaha,  Douglas  county,  Nebraska,  or  the  brick  row  of 
stores  or  flats  situate  thereon,  and  our  right  to  file  a  lien  or 
liens  on  said  property  by  reason  of  the  brick  work  done  or 
materials  furnished  by  ns  in,  on,  or  about  the  construction 
of  the  buildings  on  the  aforesaid  premises. 

"Thiessen,  Arnold  &  Ck). 
"  F.  D.  Cooper.^' 
On  the  12th  day  of  February,  1892,  a  decree  was  ren- 
dered in  which  the  two  mechanics'  liens  owned  by  Good- 
man &  Cooper  were  adjudged  to  be  liens  prior  to  the  liens 
or  claims  of  all  other  parties  to  this  action.  Thiessen, 
Arnold  &  Co.  and  Goodman  &  Cooper  were  subcon- 
tractors in  respect  to  the  improvements  on  account  of 
which  they  claimed  and  had  decreed  a  mechanic's  lien. 
In  argument  it  is  insisted  that  the  claim  for  a  lien 
filed  on  behalf  of  Thiessen,  Arnold  &  Co.  and  the  one 
filed  on  behalf  of  Goodman  &  Cooper  were  defective,, 
for  the  reason  that  their  contracts  with  the  principal  con- 
tractor was  in  writing,  and  no  copy  of  it  was  attached  to 
the  daim  for  lien  filed  with  the  register  of  deeds  of  Douglas 
county.  The  provision  of  the  mechanics'  lien  law  appli- 
cable to  subcontractors  is  found  in  section  2,  chapter  64^ 
of  the  Compiled  Statutes,  and  seems  to  be  an  independent 
rule  governing  the  manner  in  which  the  claim  of  a  sub- 
contractor shall  be  filed.  As  was  said  in  Colpeizer  v.  Trin- 
ity Church,  24  Neb.,  120,  this  lien  is  given,  not  upon  the 
grounds  that  the  contract  was  made  with  the  owner  by 
such  contractor,  but  because  the  material  was  furnished 
and  was  used  in  the  erection  of  the  building.  The  time 
within  which  a  subcontractor  is  required  to  file  his  claim  is 
limited  to  sixty  days  from  the  performance  of  labor  or 
furnishing  material,  and  the  statute  provides  that  if  the 
contractor  does  not  pay  him  he  shall  have  a  lien  for  the 
amount  due  from  the  same  time,  and  in  the  same  manner 
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as  the  original  contractor^  and  the  risk  of  all  payments 
made  to  the  original  contractor  shall  be  upon  the  owner 
until  the  expiration  of  the  sixty  days  specified.  From  this 
language  it  would  seem  that  the  right  of  the  subcontractor 
to  a  lien  is  contingent  upon  the  fact  of  the  contractor  mak- 
ing payment  within  the  sixty  days  provided  by  law.  By 
the  provisions  of  section  3  there  is  allowed  a  period  of  four 
months  within  which  a  lien  may  be  filed  in  the  ofiice  of 
the  county  clerk  or  register  of  deeds,  and  in  connection 
with  this  period  it  is  provided  that  when  labor  has  been 
done  or  material  furnished  as  provided  in  the  written  oon- 
tract,  the  same  or  a  copy  thereof  shall  be  filed  with  the  ac- 
<^unt  required.  While  the  language  with  which  section  3 
b^ins  is  broad  enough  to  cover  subcontractors  as  well  as 
contractors,  it  is  evident  from  these  considerations  that  the 
seotion  just  named  applies  to  one  class  entitled  to  liens, 
while  section  2,  complete  in  itself,  applies  to  subcontractors 
alone.  It  was,  therefore,  unnecessary  that  there  should  be 
attached  to  the  subcontractor's  claim  for  a  lien  a  copy  of 
any  written  contract  relating  to  the  matter  in  respect  of 
which  the  lien  is  claimed. 

It  is  also  argued  that  the  account  set  forth  in  the  lien 
filed  by  Thiessen,  Arnold  &  Co.,  and  by  them  assigned  to ' 
G(oodman  &  Cooper,  is  not  such  an  account  as  the  law  con-, 
templates,  and  is  not  based  on  the  contract  between  Mo- 
V^  and  said  subcontractors.     There  is  no  reason  stated 
for  the  conclusion  claimed.     It  may  be  true  that  the  con- ' 
tract  under  which  Thiessen,  Arnold  &  Co.  was  to  do  the 
work  provided  that  it  should  be  for  $3,935.67,  and  that 
the  account  shows  a  debit  of  $3,979.47,  but  no  clear  reason 
is  assigned  in  argument  why  this  is  misleading.     It  maybe 
abo  observed,  in  relation  to  another  point  made,  that  the 
atatute  does  not  require  that  the  affidavit  for  a  subcontract- 
or's lien  shall  contain  the  allegation  that  the  contract  was 
made  with  the  owner  of  the  property.     The  first  section 
of  the  ohapter  on  that  subject,  in  general  terms,  provides 
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who  shall  be  entitled  to  a  lieo,  but  it  does  not  undertake  to 
specify  what  shall  l)e  contained  in  the  claim  filed  for  thai 
lien.  The  provisions  upon  that  subject  are  found  in  section 
2  of  the  act,  in  which,  as  we  have  already  observed,  there 
is  no  such  requirement  as  is  claimed.  The  account  at* 
tached  to  the  affidavit  was  itemized,  and  from  the  itemized 
statement  the  first  and  last  date  are  easily  obtainable.  It 
was,  therefore,  unnecessary  that  there  should  be  a  general 
statement  in  addition  giving  the  date  of  the  commencement 
and  of  the  completion  of  the  work.  The  claimant  could 
found  no  right  as  to  items  not  embraced  within  his  account^ 
and  an  inspection  of  the  statement  of  account  would  ren- 
der very  obvious  the  time  of  commencement  and  the  time 
of  completion  of  the  work. 

An  extended  argument  is  made  directed  to  the  claim  thai 
the  liens  of  Th lessen,  Arnold  &  Co.  and  Goodman  & 
Cooper  were  not  filed  within  sixty  days  of  the  perform- 
ance of  the  labor  and  the  furnishing  of  material  by  those 
claimants.  In  one  view  of  the  evidence  this  contention  i» 
sustained.  In  another  view  it  is  not.  The  question  pre-^ 
sented  was  one  of  fact  submitted  to  the  court  upon  conflict- 
ing evidence,  and  found  favorably  to  the  contentions  made 
on  behalf  of  these  claimants.  It  is,  therefore,  unnecessary 
to  review  the  testimony  upon  which  this  conclusion  waa 
founded.     It  must  stand  as  an  established  fact. 

In  respect  to  the  release,  of  which  a  copy  has  already 
been  set  out,  the  following  were  the  eighth  and  ninth  find- 
ings of  fact  by  the  district  court,  to-wit : 

'*  8.  That  an  instrument  dated  December  10,  1889^ 
signed  by  said  Thiessen,  Arnold  &  Co.  and  F.  D.  Cooper^ 
purporting  to  be  a  release  of  the  rights  of  said  Thiessen^ 
Arnold  &  Co.  and  F.  D.  Cooper  to  a  mechanic's  lien  on 
said  premises,  was  without  consideration  and  void,  and  waa 
delivered  to  defendant  Lewis  Investment  Company  without 
the  consent,  expressed  or  implied,  of  either  said  Thiessen^ 
Arnold  &  Co.  or  F.  D.  Cooper,  and  contrary  to  the  in- 
structions of  said  last  mentioned  party. 


Vol.  42]       SEPTEMBER  TERM,  1894.  63 


Garlichs  v.  Donnelly. 


''  9.  That  the  claim  of  defendant  tiie  Liewis  Investment 
Company  arose  out  of  a  building  loan^  and  that  under  the 
agreement  by  which  said  loan  was  negotiated,  the  money 
thereby  represented  was  to  be  first  applied  to  the  payment 
of  the  claim  of  contractors  for  labor  and  material  furnished 
in  the  construction  of  said  building,  and  that  said  Lewis 
Investment  Company  paid  to  the  account  of  plaintiff  Grar- 
lichs  the  sum  of  (8,500,  after  being  informed  that  said  in-* 
stmment  referred  to  in  finding  No.  8  was  without  consid- 
eration and  void,  and  that  there  was  due  to  defendant 
Qoodman  &  Cooper,  for  labor  and  material  furnished,  the 
amount  represented  by  said  claims  of  Thiessen,  Arnold  & 
Co.  and  Goodman  &  Cooper.'' 

These  two  findings  of  fact  would  settle  the  controversy 
between  the  Lewis  Investment  Company  and  the  claimants 
of  liens  with  respect  to  whether  or  not  the  release,  as 
claimed  by  the  investment  company,  had  induced  that 
company  to  make  the  loan  and  advance  the  money  which 
otherwise  it  would  not  have  done.  On  behalf  of  the  in- 
vestment company,  which  was  a  non-resident  of  this  state, 
the  business  was  done  by  its  agents,  Muir  &  Gaylord. 
The  testimony  of  these  gentlemen  tends  to  establish  as  a 
fact  the  claim  of  the  investment  company.  On  the  other 
hand,  the  evidence  of  both  Goodman  and  Cooper  was  di- 
rectly in  support  of  the  two  findings  quoted.  It  would 
Bofaserve  no  useful  purpose  to  attempt  a  review  of  the  tes- 
timony given  respectively  as  to  this  contention.  The  find- 
ings of  the  district  court  settled  as  facts  the  -controversy, 
and  the  result  is  as  just  stated.  The  decree  of  the  district 
court  in  accordance  with  the  above  findings  established  the 
liens  of  Goodman  &  Cooper  and  Thiessen,  Arnold  &  Co., 
held  by  Goodman  &  Cooper,  as  prior  in  right  to  the  mort- 
gage in  favor  of  the  investment  company. 

The  brief  opposing  the  two  liens  just  mentioned  was 
submitted  on  behalf  of  the  Lewis  Investment  Company, 
therein  styled  as  '^  appellee."     On  behalf  of  Gar lichs.  Bar- 
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low,  and  the  Union  National  Bank  there  was  filed  a  stipu- 
lation as  follows:  ^'The  undersigned,  having  examined  the 
briefs  filed  in  the  above  entitled  action  by  the  Lewis  Inn 
vestment  Company,  one  of  the  appellees,  hereby,  for  the 
purpose  of  saving  expense,  request  that  said  brief  be  con- 
sidered and  taken  as  the  brief  on  behalf  of  the  under- 
signed/' To  this  stipulation  was  attached  the  signatures, 
respectively,  of  the  attorneys  of  the  parties  just  named  as 
consenting  thereto.  In  view  of  this  stipulation  we  have 
considered  only  the  questions  presented  by  the  brief  filed 
on  behalf  of  the  Lewis  Investment  Company.  Upon  a 
careful  reading  of  the  record  we  have  found  no  question  on 
behalf  of  one  of  the  appellees  which  is  not  common  to  all. 
The  discussion,  therefore,  which  has  been  addressed  to  ithe 
claims  of  the  Lewie  Investment  Company  will  not  be  ex-« 
tended  specially  to  any  other  party  to  the  litigation.  .  The* 
judgment  of  the  district  court  is  .    t 

Affirmbld.     ' 
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1.  Libel:  Special  Damages:  Pleading  and  Pboof.    Any  writ- 

ten or  printed  statement  which  falsely  and  maliciously  charges 
another  with  the  commission  of  an  indictable,  criminal  offeiise 
is  libeloifs  per  m,  and  in  a  suit  predicated  npon  the  publication: 
of  such  statement  the  plain  tiff  need  neither  arer  nor  proTO  spe- 
cial damages. 

2.  Construotion  of  Words  in  Publication:  Libel.    In  de-. 

termining  whether  the  words  of  a  pablication  are  libelous  the 
courts  will  not  resort  to  anjr  technical  construction  of  tlia  lan- 
guage used,  but  construe  it  in  its  ordinary  and  popular  sensoi 

3.  Libel:  Tbuth  of  Pdblication  as  Defense:  Motives.    It' 
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seems  that  the  trath  alone  is  not  a  complete  defense  to  an  action 
for  libel.  To  make  it  sach  it  mast  appear  that  the  publication 
alleged  to  be  libelous  was  made  with  good  motives  and  for  jos- 
tifiable  ends. 

4.  Corporations:  Cemetery  Associations.  A  cemetery  associa- 
tion organized  under  section  45,  chapter  16,  Compiled  Statutes, 
1893,  is  a  private  corporation. 

&  Privileged  Communicatioiis.  A  communication  is  privi- 
leged when  made  in  good  faith,  in  answer  to  one  having  an  in- 
terest in  the  information  sought;  and  it  will  be  privileged  when 
volunteered,  if  the  party  to  whom  the  eommunication  is  made 
has  an  interest  in  it,  and  the  party  by  whom  it  was  made  stands 
in  such  relation  to  him  as  to  make  it  a  reasonable  duty,  or,  at 
least,  proper  that  he  should  give  the  information.  (Sunderlin  v, 
Bradslreet,  46  N.  Y.,  191.) 

6.  Secretary  of  Cemetery  Association:  Libel:  Chaboe  of 
Embezzlement:  Proof  of  Malice.  The  secretary  of  a  cem- 
etery association  organized  under  the  incorporation  law  of  this 
state  is  not  a  public  officer  in  such  sense  as  to  enable  the  pub- 
lisher of  a  newspaper  to  claim  that  an  article  published  concern- 
ing him,  and  charging  him  with  embezzling  the  funds  of  such 
cemetery  association,  is  a  privileged  communication,  and  thus 
compel  such  secretary,  in  an  action  for  libel,  to  prove  express 
malice.     Following  WiUon  v.  Filch,  41  Cal.,  363. 

'•  Xiibel:  Pbesumption  op  Plaintiff^s  Innocence:  Defense. 
In  an  action  for  libel,  where  the  publication  made  the  bjisis  of 
the  suit  charges  the  plaintiff  with  the  commission  of  a  crime, 
the  law  presumes  that  the  plaintiff  is  innocent  thereof;  and  such 
presumption  becomes  conclusive  where  the  defendant  to  the  ac- 
tion does  Qot  plead  as  a  defense  thereto  the  truth  of  the  charge. 

a  :  Malice:  Question  fob  Juby.     In  an  action  of  libel 

for  poblishing  a  statement  charging  the  plaintiff  with  having 
committed  a  crime,  whether  such  publication  was  maliciously 
made,  and  whether  its  publication  was  an  ii^ury  to  the  plaintiff, 
are  questions  of  fact  for  the  jury. 

9. :  Pbesumption  of  Malice:  Damages.     In  such  a  case, 

in  the  absence  of  all  evidence,  the  law  presumes  that  in  the  pub- 
lication of  such  charge  the  publisher  was  actuated  with  a  ma- 
licious intent,  and  that  the  plaintiff  suffered  some  damages 
thereby. 

10. :  Defense:  Belief  in  Tbuthfulness  of  Chabges.  It 

is  not  a  defense  to  a  suit  for  libel  that  the  defendant  had  rea. 
9 
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sonable  gronndfl  to  belleye,  and  did  believe,  that  the  charge 
made  by  him  was  titie.  Such  facta,  if  shown,  woald  not  relieye 
the  publiaher  from  liability. 

Error  from  the  district  court  of  Douglas  countj.  Tried 
below  before  Ferguson,  J. 

The  facts  are  stated  by  the  commissioner. 

Moriariy  &  La/ngdon  and  Prank  T.  Ransom^  for  plaintiflT 
in  error: 

As  no  special  damages  are  alleged,  no  cause  of  action  is 
stated  in  the  petition  unless  the  article  complained  of  is 
libelous  per  «e.  [Geislerv.  Broton,  6  Neb.,  254.) 

The  language  of  the  publication  is  not  libelous  per  se^ 
(Odgers,  Libel  &  Slander,  p.  1 ;  Oeisler  v,  Brovm,  6  Neb., 
254;  Criminal  Code,  sec.  47.) 

The  cemetery  association  was  a  public  corporation.  The 
alleged  libel  was  a  privil^ed  communication,  and  there 
should  be  no  finding  against  the  publishing  company  with- 
out proof  of  actual  malice.  (Shurtliff  v.  Stevens,  51  Vt.,. 
601 ;  Press  Oo.  v.  SUwart,  119  Pa.  Sl,  585.) 

There  was  error  in  that  part  of  the  court's  instruction* 
wherein  the  jury  was  told  that  the  '^ plaintiff  had  filed  a 
reply  to  the  answer  in  which  he  denies  each  and  all  the  al- 
legations of  affirmative  matter  therein  set  forth.''  {Dossier 
V.  Wisley,  32  Mo.,  498 ;  Missouri  Coal  &  Oil  Co.  v,  Hanni^ 
bal  &  SL  J.  i2.  Cb.y  35  Mo.,  84;  Bradshaw  v.  Mayfield^ 
24  Tex.,  482;  Bryan  v.  Chicago,  B.  I.  &  P.  R.  Co.,  63  la., 
464;  Galloway  v.  Hides,  26  Neb.,  536;  Code,  sees.  132^ 
134,  144.) 

Instructions  should  be  confined  to  the  issues.  Where 
this  rule  has  not  been  observed,  reversal  must  follow* 
(Sackett,  Instructions,  sec  19;  Herron  v.  Cole,  25  Neb.^ 
704.) 

Instructions  should  be  clear,  explicit,  and  concise» 
(Sackett,  Instructions,  sec.  5;  Atilton  r.  State,  6  Neb.,  137; 
BcMard  v.  State,  19  Neb.,  610.) 
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iDstructioDS  relating  to  the  question  of  malice  and  to  the 
question  of  the  injury  resulting  from  the  published  state- 
ment,  requested  by  the  publishing  company,  were  errone- 
ously refused  by  the  court.  (Odgers,  Libel  &  Slander,  sec. 
469,  682;  Broadwdlv.  Nixon,  4  N.  J.  Law,  362*;  Milk 
V.  Sleghty  5  N.  J.  Law,  565 ;  Todd  v.  ColiinSy  6  N.  J.  Law, 
154;  Marshall  v.  Hann^  17  N.  J.  Law,  425;  AlcUthewaon 
V.  Burr,  6  Neb.,  312;  OUbert  v.  Saddlery  Co.  26  Neb.,  207 ; 
Hancock  v.  Stout,  28  Neb.,  301 ;  First  Nat.  Bank  of  Madi- 
9on  V.  Cardoiiy  30  Neb.,  104;  Sackett,  Instructions,  sec.  25; 
Fitzgerald  v.  Meyer,  25  Neb.,  77 ;  School  Dtetrid  of  Chad-- 
ran  v.  Foster,  31  Neb,,  501 .) 

Capek  &  PiatH  and  Herdman  &  Het^dman,  oontra: 

The  language  complained  of  is  libelous  per  ee.  (Turrill 
V.  Dilloway,  17  Wend.  [N.  Y.],  428;  Townsend,  Slander 
&  Libel  [3d  ed.],  sees.  135,  140,  143;  3  Lawson,  Rights, 
Remedies  &  Practice,  sec.  1241;  Cooley,  Torts  [2d  ed.], 
p.  240;  Chaplin  v.  Lee,  18  Neb.,  440;  Sanderson  v.  Cold- 
weU,  46  N.  Y.,  398;  Shatiuc  v.  McArtlmr,  25  Fed.  Rep., 
133;  Solverson  v.  Peterson,  64  Wis.,  198;  Hoke  v.  Brames, 
95  Ind.,  161.) 

In  an  action  for  libel  evidence  that  plaintiff  had  a  wife 
and  &mily  is  admissible  on  the  question  of  damage. 
(Barnes  v.  Campbell,  60  N.  H.,  27 ;  Rhodes  v.  Nagks,  66 
Cal.,  677.) 

It  is  no  defense  that  others  had  previously  published  or 
spoken  the  same  words.  (Townsend,  Libel  &  Slander  [3d 
ed.],  sec.  417;  Hinkle  v.  Davenport,  38  la.,  365;  McAUis- 
ter  V.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  [Mich.],  347, 
and  note.) 

The  cemetery  association  is  a  private  cor^K)i*ation.  (In  re 
Danville  Cemetery  Association,  66  N.  *Y.,  569.) 

Officers  and  servants  of  a  private  corporation  are  privi- 
l^ed  to  the  same  extent  from  libelous  criticism  as  are  pri- 
vate individuals.  (Wilson  v.  Fitch,  41  Cal.,  363;  Hunt  v. 
BenneU,  19N.Y.,  173.) 
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A  reply  is  waived  where  the  trial  proceeds  as  though  one 
had  been  filed.  {Schuster  v,  Carson,  28  Neb.,  612;  Western 
Horse  &  CaUle  Co.  v.  Timm,  23  Neb.,  526.) 

A  reply  may  be  filed  after  verdict  where  both  parties  tried 
the  case  on  the  theory  that  the  allegations  of  the  answer 
were  denied.  ( Whitney  v.  Preston,  29  Neb.,  243.) 

Instructions  must  be  construed  together,  and  if  as  a 
whole  they  properly  state  the  law  it  is  sufficient,  {City  of 
Lincoln  ».  Smithy  28  Neb.,  762;  Campbell  v.  Holland,  22 
Nel>.,  589;  Bartling  v.  Behrends,  20  Neb.,  211;  Gray  v. 
Farmer,  19  Neb.,  69;  St.  L^mis  v.  State,  8  Neb.,  406; 
Murphy  V.  Stale,  15  Neb.,  383;  Rice  v.  City  of  Des  Moines, 
40  la.,  638 ;  StaJU  v.  Malay,  44  la.,  104.) 

A  charge  given  by  the  court  must  be  construed  with  the 
evidence  in  the  case.  {Mauret  v.  Miday,  25  Neb.,  580; 
Stale  V.  Downer,  21  Wis.,  275 ;  Huffman  v.  Ackley,  34  Mo., 
277.) 

Neither  a  newspaper  nor  an  individual  has  a  right  to 
speak  or  publish  defamatory  words  simply  because  they  re- 
late to  matters  of  public  concern.  (McAllister  v.  Detroit 
Free  Press  Co.,  15  Am.  St.  Rep.  [Mich.],  341,  and  note.) 

Rao  AN,  C. 

Anton  Zizkovsky  sued  the  Poprok  Zapadu  Publishing 
Company  (hereinafter  called  the  "Publishing  Company  ^') 
in  the  district  court  of  Douglas  county,  for  damages  for  an 
alleged  libel  published  by  the  latter  of  and  concerning  the 
former.  Zizkovsky  had  a  verdict  and  judgment,  and  the 
Publishing  Company  prosecutes  error  to  this  court. 

On  and  prior  to  October,  1890,  the  Publishing  Company 
was  a  corporation  engaged  in  the  printing  and  publishing, 
in  the  city  of  Omaha,  of  a  newspaper  in  the  Bohemian 
language,  which  paper  circulated  almost  exclusively  among 
Bohemians  of  the  state — ^a  very  large  number  of  whom  re- 
sided in  the  city  of  Omaha — its  circulation  being  about 
4,000.     On  the  date  above  mentioned,  Zizkovsky  was  the 
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secretary  of  a  cemetery  association^  a  corporation  organized 
by  a  number  of  Bohemians  under  the  general  incorporation 
laws  of  the  state.     The  members  of  the  cemetery  associa- 
tion were  all  Bohemians,  and  only  people  of  that  nation- 
ality or  speaking  that  language  were  entitled  to  become 
members  of  such  corporation  and  make  interments  in  said 
cemetery.     The  article  published  by  the  Publishing  Com- 
pany and  made  the  basis  of  this  action,  translated  into 
English,  was  as  follows :  '^  The  'cemetery  association'  held, 
again  on  Monday  after  a  long  while,  one  of  its  meetings. 
The  meeting  was  not  a  very  harmonious  one,  and  the  con- 
sequence was  that  Mr.  Anton  Zizkovsky,  the  sec.  pro  tern,, 
gave  up  his  office.     And  how  could  he  do  otherwise,  since 
the  other  members  of  the  committee  did  not  approve  of 
his  economy  and  his  method  of  running  the  society's  af- 
fairs.    He  paid  out  money  whenever  he  felt  like  it     He 
paid  it  to  whomsoever  and  how  he  pleased,  without  con- 
sulting anybody.     But  that  is  not  the  only  thing.     Some 
of  his  expenditures  are  suspicious.     For  instance,  he  counts 
that  for  nineteen  days'  work  he  paid  $1.76  a  day,  whereas 
such  work  is  paid  $1.50  a  day,  and  there  are  reasons  to 
suppose  that  he  paid  no  more  than  that,  putting  those  25 
cents  for  each  day  into  his  own  pocket.     Another  one  of 
his  entries  also  caused  bad  blood.     He  charged  $10  for  five 
visits  to  the  cemetery.     Not  a  single  officer  ever  charged 
anything  for  something  of  that  kind,  as  the  inspection  was 
always  done  on  a  day  when  nothing  could  be  lost,  as  in 
the  case  of  Zizkov^ky's.      And  he,  finding  out  that  the 
^^mittee  cannot  approve  of  such  'economy,'  did  not  wait 
.  ^  them  to  take  away  the  office  from  him,  but  resigned 
i,lai8elf.     With  such  economists  as  Zizkovsky  is,  the  society 
Nvoald  very  soon  end.     The  blame  of  this  rests  mainly  with 
tVe  members,  who  are  indifferent  and  who  do  not  go  often 
enough  to  the  meetings,  all  which  enables  such  people  as 
Zizkovsky  to  sneak  into  offices  and  smear  their  pockets." 
1.  The  first  argument  made  is  that  the  publication  com- 


70  NEBRASKA  REPORTa         [Vou  42 

FOkrok  ZaiMida  Publishing  Go.  y.  Zizkovsky. 

plained  of  is  not  libelous  per  ae,  and,  since  no  special  dam- 
ages are  alleged  in  the  petition,  it  does  not  state  a  cause  of 
action.  It  will  be  observed  that  the  publication  complained 
of,  in  effect,  made  the  charge  that  while  Zizkovsky  had  ex- 
pended only  $28.50  of  the  cemetery  association's  funds  for 
labor  upon  the  cemetery  grounds,  he  charged  to  the  asso- 
ciation and  took  from  its  funds  the  sum  of  .$33.25  for  said 
labor,  and  converted  the  difference  of  said  sums,  or  $4.75, 
to  his  own  use.  This  was,  in  effect,  charging  Zizkovsky 
with  having  committed  the  crime  of  embezzlement. 

In  Hendrickaon  v.  SuUivan^  ^8  Neb.,  329,  it  was  held 
thaf  words  falsely  and  maliciously  spoken  of  a  person, 
which  impute  the  commission  of  some  criminal  offense,  in- 
volving moral  turpitude,  for  which  the  party,  if  the  charge 
be  true,  may  be  indicted  and  punished  by  law,  are  actionable 
per  se,  and  no  special  damages  need  be  all^d  or  proved  in 
order  to  maintain  the  action."  It  is  equally  true  that  any 
written  or  printed  statement  which  falsely  and  maliciously 
charges  another  with  the  commission  of  an  indictable,  crimi- 
nal offense  is  libelous  per  ««,  and  in  a  suit  predicated  upon 
the  publication  of  such  false  and  malicious  statement  the 
plaintiff  need  neither  aver  nor  prove  special  damages.  In 
determining  whether  the  words  of  a  printed  publication 
are  libelous  the  courts  will  not  resort  to  any  technical  con- 
struction of  the  language  used,  but  the  court  and  the  jury 
will  read  the  words  in  court  as  they  would  read  them  else- 

!here.  Language  alleged  to  be  libelous  is  to  be  construed 
I  its  grdiuary.and  popular^  sense,  and  the  question  is 
hether  the  language,  when  so  construed,  did  convey,  or 
as  calculated  to  convey,  to  persons  reading  it  the  charge 
•  a  crime.  [Turrill  v.  DoUoway,  17  Wend.  [N.  Y.],  426; 
Thomas  v.  Blasdale,  147  Mass.,  438 ;  Hayes  v.  Ball,  72  N. 
Y.,  418.) 

2  and  3.  The  second  and  third  errors  assigned  in  the  pe» 
tition  in  error  relate  to  the  admission  and  rejection  of  testi- 
mony on  the  trial ;  but  what  particular  evidence  the  coart 
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^erred  in  ndmitting  or  rejecting  is  not  speeifi(nilly  pointed 
out,  and  for  that  reason  these  alleged  errors  cannot  be  con- 
sidered. 

4.  The  fourth  alleged  error  argued  in  the  brief  is  that 
the  court)  in  stating  the  case  to  the  jury,  told  them  thatth^ 
^'plaintiff  had  filed  a  reply  to  the  answer,  in  which  he  de- 
nies each  and  every  allegation  of  affirmative  matter  therein 
set  forth."  Counsel  for  the  plaintiff  in  error  say  this  was 
a  mistake;  that  no  reply  was  tlien  on  file,  and  none  was 
pot  on  file  until  after  the  motion  for  a  new  trial  had  been 
lOverruled.  The  record  bears  out  the  statement  of  counsel 
for  the  plaintiff  in  error;  but  this  action  of  the  court  is  not 
assigned  as  an  error  in  the  petition  in  error  filed  herein,  nor 
did  the  plaintiff  in  error  take  any  exception  to  the  state- 
ment of  the  issues  as  made  by  the  court. 

5.  The  fifth  error  argued  by  counsel  for  plaintiff  in  error 
in  their  brief  relates  to  the  giving  of  certain  instructions 
given  by  the  court  on  its  own  motion  as  follows: 

*'(2.)  Every  publication,  by  writing  or  printing,  which 
falsely  charges  upon  or  imputes  to  any  one  a  crime  which 
renders  him  liable  to  punishment,  or  which  allege^  against 
him  that  which  is  calculated  to  make  him  infamous  or  odi- 
ous in  the  estimation  of  the  public,  is  libelous  per  ^e,  and 
in  such  a  case  malice  is  implied  from  the  publication  against 
4be  publishers  thereof." 

^'(4.).  You  are  instructed  that  any  publication  in  a  news- 
paper charging  one  with  an  offense  punishable  under  the 
law,  or  tending  to  bring  him  into  contempt  among  his  fel- 
low-men, is  a  libel  per  se,  or  of  itself,  and  in  such  case  it 
is  not  required  that  the  plaintiff  should  prove  express  mal- 
ice or  ill-will  towards  him  on  the  part  of  the  defendant, 
the  law  in  such  a  case  presumes  malice." 

The  criticism  made  upon  these  instructions  is  that  they 
omit  falsity  and  malice  as  elements  of  a  libel.  While  this 
may  be  technically  correct,  the  court  was  not  obliged  to  use 
the. words ''false"  and  ''malicious"  in  every  instruction 
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given  to  the  jury.  Instructioos  given  to  a  jury  must  be 
construed  together,  and  if,  when  construed  as  a  whole,  they 
properly  state  the  law  it  is  sufficient.  {City  of  Lincoln  o. 
Smithy  28  Neb.,  762.)  An  examination  of  all  the  instruc* 
tions  given  to  the  jury  by  the  court  in  this  case  leads  us  to 
the  conclusion  that  the  jury  were  correctly  instructed  as  to 
what  constituted  a  libel. 

It  is  further  argued  that  by  the  instructions  above  the 
jury  were  in  effect  told  that  if  the  publication  complained 
of  was  libelous,  the  publisher  was  liable  thei-efor  even 
though  the  charge  made  therein  was  absolutely  true.  In 
the  first  place,  we  do  not  think  that  a  jury  of  reasonable 
men  could  have  put  any  such  interpretation  upon  these  in- 
structions.  In  the  second  place,  the  law  presumed  that  the 
.  charge  was  false,  and  the  Publishing  Company  did  not 
plead  that  the  charge  was  true.  The  truth  or  falsity,  then, 
of  the  charge  made  against  Zizkovsky  was  not  put  in  issue 
either  by  the  pleadings  or  evidence  in  the  case.  Again,  we 
are  by  no  means  prepared  to  concede  the  other  proposition 
of  counsel,  that  the  truth  of  a  charge  is  always  a  complete 
defense  in  libel.  The  constitution  (article  1,  section  5)  de- 
clares that  '^in  all  trials  for  libel,  both  civil  and  criminal, 
the  truth,  when  published  with  good  motives  and  for  jus- 
tifiable ends,  shall  be  a  sufficient  defense.''  From  this  it 
would  seem  that  even  the  truth  is  not  a  complete  defeuse  in 
an  action  for  libel,  unle.««s  the  libel  was  published  with  good 
motives  and  for  justifiable  ends.  However  this  may  be, 
we  do  not  think  it  can  be  fairly  said  that  the  effect  of  these 
instructions  was  to  tell  the  jury  that  they  might  convict  the 
Publishing  Company  of  libel  even  if  they  believed  that 
the  charge  alleged  to  be  libelous  was  in  fact  true. 

6.  The  sixth  assignment  of  error  relates  to  the  giving  of 
certain  instructions  by  the  court  at  the  request  of  Zizkovsky 
as  follows: 

'^(4.)  You  are  instructed  that  the  law  implies  damages 
from  the  publication  of  libelous  words,  without  proof  of 
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special  damages,  and  it  also  implies  that  the  person  who 
publishes  the  libel  intends  the  injury  which  the  libel  is  cal- 
culated to  produce/'  It  is  objected  to  this  instruction  that 
as  the  element  of  falsity  is  omitted  therefrom,  the  jury 
were,  in  effect,  told  that  the  law  implies  damages  from 
libelous  words  whether  they  be  true  or  not  What  has  al- 
ready been  said  above  with  reference  to  instructions  2  and 
4,  given  by  the  court  on  its  own  motion,  must  dispose  of 
this  criticism. 

*'(8.)  You  are  instructed  that  a  cemetery  association  or- 
ganized under  the  general  laws  of  this  state  is  a  private 
oorpoi-ation,  and  that  the  corporation,  its  officers  and  serv- 
ants, have  the  same  and  equal  immunity  and  protection 
from  criticism  that  a  private  individual  possesses,  and  that 
the  publisher  of  any  newspaper  who  publishes  a  criticism 
of  and  concerning  the  officers  and  servants  of  a  private 
corporation  is  responsible  to  the  same  extent  for  such  criti- 
cism as  though  it  had  been  published  of  and  concerning  a 
private  individual/'     It  is  argued  that  this  instruction  was 
erroneous  for  three  reasons : 

(1.)  Because  the  court  instructed  the  jury  that  the  cem- 
etery association,  of  which  Zizkovsky  was  secretary,  was  a 
private  corporation.    We  think  it  was.    "Private  corpora- 
tions are  associations  formed  by  the  voluntary  agreement 
of  their  members.     *     *     *     Public  corporations  are  not 
voluntary  associations  at  all,  and  there  is  no  contractual 
relation  between  the  corporators  who  compose  them.   They 
are  merely  government  institutions,  created  by  law,  for  the 
udruiDistration  of  the  public  affairs  of  the  community.'' 
(Morawetz,  Private  Corporations,  sec.  3.)    This  Bohemian 
Cemetery  Association  was  organized  under  chapter   16, 
Compiled  Statutes,  1893,  entitled  "Corporations,"  section 
45  of  which  provides  that  "it  shall  be  lawful  for  any 
number  of  persons,  not  less  than  five,  who  are  residents 
of  the  county  in  which  they  desire  to  form  themselvea 
;Qto  ED  association,  to  form  themselves  into  a  cemetery 
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association,  and  to  elect  any  namber  of  their  memberSy 
Dot  less  thaD  three,  to  serve  as  trustees^  and  one  member 
as  clerk^  who  shall  continue  in  office  during  the  pleasure  of 
the  society;  all  such  elections  shall  take  place  at  a  meet- 
ing of  a  majority  of  the  members  of  such  association,  and 
after  notice  for  at  least  twenty  days  in  a  newspaper,  or  by 
posting  at  least  three  written  notices  at  public  places  in  the 
township."  A  corporation  organized  under  this  section  is 
a  private  corporation.  {In  re  Petition  Deansville  Cemetery 
Associotiofiy  66  N.  Y.,  569.) 

(2.)  The  second  objection  to  the  instruction  is  that  be- 
cause it  told  the  jury  that  the  officers  of  the  cemetery  asso- 
ciation had  the  same  immunity  and  protection  from  criti- 
cism that  a  private  individual  had,  therefore  the  instruction 
assumed,  as  a  universal  proposition,  that  a  private  individ- 
ual was  exempt  from  criticism.  We  do  not  think  that  the 
effect  of  this  instruction  was  to  tell  the  jury  that  the  law 
absolutely  protected  a  private  individual  from  criticism. 

(3.)  The  third  objection  to  the  instruction  is  that  by  it 
the  jury  were  told  that  the  publisher  of  a  newspaper  was 
liable  for  any  criticism  of  a  private  individual.  We  do 
not  think  the  language  of  the  instruction  will  bear  such 
a  construction. 

'^(9.)  You  are  instructed  that  in  arriving  at  a  verdict  in 
this  case  you  are  not  to  take  into  consideration  anything 
that  may  have  been  said  by  counsel  as  to  the  criminal  lia- 
bility of  any  of  the  members  of  the  defendant  corpora* 
tion."  The  arguments  made  by  counsel  to  the  jury  are  not 
in  the  record ;  and  we  are  at  a  loss  to  understand  how  the 
question  of  the  criminal  liability  of  any  of  the  members 
of  the  Publishing  Company  could  have  been  in  issue  in 
this  case,  and  therefore  we  cannot  say  that  the  court  erred 
in  giving  the  instruction  complained  of. 

7.  The  seventh  error  assigned  relates  to  the  refusal  of 
the  court  to  give  to  the  jury,  at  the  request  of  the  Pub- 
lishing  Company,  a   number   of   instructions.     Without 
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quoting  these  instractionSy  or  any  of  them^  it  mast  suffice 
to  say  that  the  substance  of  all  the  instructions  refused  were 
given  by  the  court  in  other  instructions. 

8.  The  Publishing  Company,  in  the  third  paragraph  of 
its  answer,  set  out  that  prior  to  the  publication  of  the  arti- 
cle allied  to  be  libelous  there  existed  in  the  city  of  Omaha 
a  corporation  by  the  name  of  the  ^'  Bohemian  Cemetery 
Association ; ''  that  it  owned  a  piece  of  land  that  had  been 
laid  out  and  platted  into  lots  for  burial  purposes ;  that  the 
purchasers  of  said  lots  were  Bohemian  people  residing  in 
said  city;  that  the  stockholders  and  members  of  said  asso* 
oiation  consisted  largely  of  Bohemian  [)eople,  wlio  spoke 
and  read  the  Bohemian  language;  that  Zizkovsky  was  the 
secretary  of  the  cemetery  association,  and  that  it  was  his 
connection  with  the  cemetery  association  as  its  secretary, 
and  the  mode  in  which  he  discharged  his  duty  as  such  offi- 
cer, to  which  allusion  was  made  in  the  article  alleged  to  b^ 
libelous ;  that  it  was  through  publications  made  by  the  Pub- 
lishing Company  that  the  Bohemian  people  living  in  Omaha 
became  acquainted  with  the  location  of  the  cemetery  and 
of  its  existence  as  a  corporation,  and  that  all  the  members 
of  said  corporation  were  directly  or  indirectly  concerned  in 
the  manner  in  which  Zizkovsky  discharged  his  duty  as  sec- 
retary thereof,  and  that  the  alleged  libel  or  publication  was 
nothing  more  than  a  fair  comment  of  Zizkovsky^s  conduct 
as  secretary;  that  it  was  made  in  good  faith,  without  malice 
or  ill-will  towards  Zizkovsky,  and  was  made  in  the  honest 
belief  of  its  truth  as  a  matter  of  news,  in  which  the  Bo- 
hemian people  in  general  and  the  members  of  the  cemetery 
association  especially  were  directly  or  indirectly  interested.^ 
No  reply  was  filed  to  this  answer  until  after  the  verdict  of 
the  jury  was  rendered.  It  is  now  argued  by  the  counsel 
for  the  Publishing  Company  that  as  the  allegations  of  this 
answer  were  not  denied  by  a  reply,  all  the  material  all^a- 
tions  therein  stand  confessed  and  admitted,  and  that  the 
district  court  should  have  granted  the  Publishing  Company 
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a  new  trial.  It  appears  from  the  record  that  after  tlie 
Publishing  Company  had  called  witnesses  and  introduced 
evidence  tending  to  support  the  allegations  of  its  answer, 
and  after  it  had  rested  its  case,  Zizkovsky  was  called  and 
testified  in  rebuttal.  No  objection  was  made  to  the  rebut- 
tal testimony  on  the  ground  that  a  reply  had  not  been  filed. 
In  other  words,  it  appears  that  the  case  was  tried  on  the 
theory  that  a  reply  was  on  file.  The  objection  of  the  Pub- 
lishing Company  that  no  reply  was  filed  comes,  then,  too 
late.  {Schuster  v.  CarsoUy  28  Neb.,  612;  Western  Horse  A 
QUtle  Ins.  Co.  v.  Timm,  23  Neb.,  526.)  But  it  is  said  by 
counsel  for  the  Publishing  Company  that  the  testimony 
given  in  rebuttal  by  Zizkovsky  was  not  directed  to  and  did 
not  traverse  the  truth  of  the  allegations  of  the  answer,  and 
that,  therefore,  the  case  stands  as  it  would  had  no  reply 
been  filed,  and  had  the  case  not  been  tried  on  the  theory 
that  a  reply  was  on  file.  The  answer  to  this  is  that  the 
Publishing  Company  called  witnesses  and  put  in  evidence 
which  tended  to  prove  all  the  allegations  of  its  answer. 
Tliese  witnesses  were  cross-examined  by  Zizkovsky,  so  that 
the  truth  of  the  averments  of  the  Publishing  Company  in 
its  answer  went  to  the  jury,  and  their  general  finding 
against  the  Publishing  Company  must  be  taken  to  mean 
that  in  the  opinion  of  the  jury,  it  had  not  made  out  the  de- 
fense set  out  in  its  answer. 

Another  argument  under  this  head  is  that  this  publica- 
tion under  the  circumstances  was  a  privileged  communica- 
tion. ''A  communication  is  privileged  within  the  rule 
when  made  in  good  faith,  in  answer  to  one  having  an  in- 
terest in  the  information  sought ;  and  it  will  be  privileged 
if  volunteered  when  the  party  to  whom  the  communication 
is  made  has  an  interest  in  it,  and  the  party  by  whom  it  is 
made  stands  in  such  relation  to  him  as  to  make  it  a  reason- 
able duty,  or,  at  least,  proper  that  he  should  give  the  infor- 
mation.^* {Sunderlin  ».  Bradstreet,  46  N.  Y.,  191.)  We  do 
not  think  that  the  publication  in  this  case  comes  within  the 
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rule  of  a  privileged  commanication.  It  was  volunteered 
by  the  Publishing  Company  to  all  the  readers  of  the  Pub- 
lishing Company's  paper.  The  evidence  shows  that  this 
paper  had  a  circulation  of  some  4^000  readers,  the  greater 
part  of  whom  had  no  interest  in  the  affairs  of  the  cemetery 
association;  and,  furthermore,  the  Publishing  Company 
stood  in  no  such  relation  to  the  members  of  the  cemetery 
association  as  to  make  it  a  reasonable  or  proper  duty  that 
the  Publishing  Company  should  publish  this  communica- 
tion. ^'  The  trustee  of  a  private  corporation  is  not  a  public 
officer  in  such  a  sense  as  to  enable  the  publishers  of  a 
newspaper  to  claim  an  article  published  concerning  him, 
and  criticising  his  conduct  as  trustee,  as  a  privileged  com- 
munication, and,  therefore,  compel  such  trustee,  in  an  ac- 
tion for  libel,  to  prove  express  malice."  (  Wilson  v.  Fitchy 
41  CaL,  363.) 

9.  The  final  argument  of  the  counsel  is  that  Zizkovsky's 
evidence  failed  to  establish  the  three  following  conclusions: 
(1)  That  the  alleged  libel  was  false;  (2)  that  it  was  pub- 
lished maliciously;  (3)  that  it  injured  Zizkovsky's  reputa- 
tion ;  and  that,  therefore,  the  verdict  is  contrary  to  the  law 
and  evidence.  The  answer  of  the  Publishing  Company  ad- 
mits the  publication  of  the  alleged  libel,  and  does  not  plead 
as  a  defense  that  the  matters  charged  in  the  publication 
against  Zizkovsky  were  true.  As  has  already  been  seen, 
the  publication  charged  Zizkovsky  with  the  commission  of 
a  crime.  Of  the  commission  of  this  the  law  presumed  him 
to  be  innocent  until  the  Publishing  Company  pleaded  his 
guilt  as  a  defense  and  satisfied  the  jury  of  the  truth  of  the 
plea  by  a  preponderance  of  the  evidence.  The  Publishing 
Company  not  having  pleaded  as  a  defense  that  the  charges 
they  made  against  Zizkovsky  were  true,  the  law,  by  pre- 
sumption, supplied  the  conclusive  proof  that  the  charge  was 
fiilse.  The  question,  then,  as  to  whether  the  charge  made 
by  the  Publishing  Company  against  Zizkovsky  was  true 
was  not  an  issue  in  the  case.    The  Publishing  Company 
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did  plead  that  at  the  time  it  made  the  publication  it  had 
reason  to  believe,  and  did  believe,  that  the  charges  made 
\  therein  were  true.  This  was  not  a  defense.  It  is  no  de- 
Lfense  to  a  suit  for  libel  that  the  party  sued  had  reasonable 
I  grounds  to  believe  that  the  charge  made  was  true.  Such 
IJ^cX^y  if  shown,  would  not  relieve  the  publisher  from 
liability.  (Shatiuo  v.  Mc Arthur,  25  Fed.  Rep.,  133.) 
Whether  the  article  complained  of  was  published  mali* 
ciously,  and  whether  its  publication  was  an  injury  to  Ziz- 
kovsky, were  questions  of  fact  for  the  jury.  In  the  ab- 
^>^noe  of  all  evidence  the  law  presumes  that  in  the  publication 
yTan  article  which  is  libelous  upon  its  face,  the  publisher 
was  actuated  with  a  malicious  intent  {Zuckerman  v,  8on^ 
Inemchein,  62  111.,  116;  Byrket  v.  Monohon^  7  filackf.  [Ind.]^ 
83;  Pennington  v.  Meeks,  46  Mo.,  217;  Mitchell  v.^Milhot- 
land,  106  111.,  175.)  Where  the  publication  complained 
of  is  libelous  of  itself,  as  in  this  case,  no  proof  of  actual 
injury  to  the  plaintiff  by  rea^^on  of  its  publication  was  nec- 
essary to  entitle  him  to  recover  something,  as  the  law  pre- 
sumed that  he  had  suffered  some  injury  by  reason  of  the 
publication,  and  the  amount  of  that  injury  or  damage  was 
a  question  for  the  jury.  (Bergmann  v,  Jones,  94  N.  Y.,  61 ; 
1  Sutherland,  Damages,  p.  12;  Miles  v,  Harrington,  8  Kan.^ 
430;  Yeates  v.  Reed,  4  Blaokf.  [Ind.],  463;  Siclft  v.  Dick- 
ermann,  31  Conn.,  285;  Mitchell  v.  MUhol/and,  106  111.^ 
176;  Stewart  v,  Minnesota  Tribune  Co.,  40  Minn.,  101.) 
Whether  this  publication,  then,  was  maliciously  made^ 
whether  it  injured  or  damaged  Zizkovsky,  were  questions 
for  the  jury  to  determine  from  all  the  evidence,  taking  into 
consideration  the  publication  itself  and  the  circumstances 
under  which  it  was  made;  and  we  cannot  say,  after  read- 
ing all  the  evidence  in  the  case,  that  the  jury  came  to  an 
incorrect  conclusion. 

Counsel  for  the  Publishing  Company  eloquently  appeal 
to  us  to  set  aside  this  judgment,  because,  they  say,  'Hliat 
to  sustain  such  judgment  would  be  to  establish  a  dangerous 
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precedent ;  to  strike  a  deadly  blow  at  the  liberty  of  the 
press;  to  ignore  an  important^  popular  right  which  has  been 
strongly  hedged  about  with  constitutional  safeguards;  to 
disregard  the  spirit  of  our  institutions  and  the  tendency 
of  our  age;  to  lose  sight  of  the  uniform  policy  of  our 
oountry's  legislation,  both  state  and  national ;  and  to  put  in 
chains,  so  to  speak,  a  great  oi^n  of  public  opinion  which 
for  more  than  a  century  past  has  been  looked  upon  as  one 
of  the  mainstays  of  a  republican  form  of  government." 
Counsel  are  to  be  commended  for  the  zeal  and  the  ability 
which  they  have  displayed  in  their  defense  of  this  case. 
But  it  must  not  be  forgotten  that  the  same  constitution 
which  guaranties  the  freedom  of  the  press  guaranties  also  to 
the  individual  life,  liberty,  the  pursuit  of  happiness,  the 
protection  of  property,  and,  impliedly  at  least,  reputation. 
To  all  well  disposed  persons  a  good  reputation  is  as  dear 
and  as  valuable  as  property.  Indeed,  a  reputation  for 
honesty  is  the  only  property  possessed  by  many  people.  It 
is  not  striking  down  the  'Miberty  of  the  press,"  to  hold  it 
civilly  responsible  for  spreading  broadcast  over  the  land 
the  false  charge  that  an  individual  has  been  guilty  of  a 
crime.  Who  is  Zizkovsky?  A  Bohemian  who  came  to 
our  shores  for  the  purpose  of  gaining  in  the  great  west  a 
home  for  himself  and  his  family,  which,  perhaps  by  rea- 
son of  the  crowded  condition  of  his  native  land  and  by 
reason  of  his  poverty,  he  could  not  acquire  there.  He  ap- 
pears to  be  a  laboring  man,  but  he  is  none  the  less  a  citizen 
and  entitled  to  the  protection  of  the  law  on  that  account. 
It  appears  from  the  record  that  he  can  but  poorly  speak  or 
understand  the  English  language.  It  is,  then,  but  a  rea- 
sonable inference  that  his  association  with  his  fellow-men 
is  limited  to  people  of  his  own  nationality.  To  charge 
him  in  the  Bohemian  language  in  a  public  newspaper  with 
having  committed  the  crime  of  embezzling  the  funds  of  a 
cemetery  association,  organized  by  and  for  the  benefit  of 
people  of  his  own  nationality,  was  not  only  to  charge  him 
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with  a  crime  but  a  crime  of  a  very  detestable  character* 
The  tendency  of  the  charge  was  to  hold  him  up  to  the  ridi- 
cule and  the  contempt  of  his  own  people  and  to  put  him 
without  the  pale  of  their  confidence,  friendship,  and  society. 
This  was  to  inflict  a  greater  injury  upon  Zizkovsky  than  it 
would  have  been  to  deprive  him  of  his  property. 

**  Who  steals  my  parse,  steals  trash;  'tis  something,  nothing. 
'Twas  mine,  'tis  his,  and  has  been  slave  to  thousands; 
But  he  that  filches  from  me  my  good  name, 
Robs  me  of  that  which  not  enriches  him, 
And  makes  me  poor  indeed." 

The  judgment  of  the  district  court  is 


Affirmed. 
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Agnes  B.  Hoock,  appellee,  v.  Anna  K.  Bowman, 

appellant.* 

Filed  Ogtobeb  2,  1894.     No.  5721. 

1.  Vendor  and  Vendee:  Contbact  of  Sale:  Misbepbbbbn- 
TATioNS:  Rescission.  B.  desired  to  purchase  for  the  purpose  of 
building  thereon,  lots  1  and  2  in  a  certain  addition  to  the  city  of 
Omaha,  platted  and  owned  by  U.  The  agent  of  H.  showed  the 
lots  to  B.,  pointed  out  the  corners  and  stakes,  represented  that 
lot  1  was  a  comer  lot,  that  lot  2  was  contiguous  thereto,  and 
that  both  fronted  on  Sawyer  street.  The  streets  h^d  not  been 
opened  through  the  addition.  B.,  believing  and  relying  on  the 
truth  of  the  representations  made  by  the  agent,  entered  Into  a 
written  contractVith  H.,  agreeing  to  purchase  and  pay  for  said 
lots.  The  representation  as  to  lot  1  being  a  comer  lot  was 
false.  Heldy  That  these  representations,  under  the  circumstances, 
were  material,  and  entitled  B.  to  a  rescission  of  the  contract. 


2.  :  :  .     A  purchaser  of  real  estate  has  a  right  to 

believe  and  rely  upon  representations  made  to  him  by  his  vendor 
as  to  the  character,  quality,  and  location  of  the  property,  when 
the  facts  concerning  which  the  representations  are  made  an  an* 
known  to  the  vendee. 


*See  also  Hoock  v.  Bowman^  42  Neb.,  87. 
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3b  :  :        ■     ;  LACHES.     If  a  vendor  mii)Eee  material 

repreeentatioiia  as  to  the  character,  qnality,  or  location  of  his 
real  estate,  and  the  vendee  believes,  relics,  and  acts  on  these 
representations,  and  they  prove  to  be  false,  the  vendor  cannot 
shield  himself  from  the  conseqaences  of  his  frandalent  oondact 
by  interposing  the  plea  of  laches  on  the  part  of  his  vendee. 

Appeal  from   the  district  court  of  Douglas  county. 
Heard  below  before  Irvine,  J. 

6.  A.  Rvtherford^  for  appellant. 

George  if.  O^Brien  and  Moses  P.  (yBrien,  contra. 

Bagak,  C. 

On  the  24th  day  of  June,  1887,  Agnes  B.  Hoock,  by 
her  oontract  in  writing  of  that  date,  agreed  to  sell  and  con- 
yey  to  Anna  K.  Bowman  lots  1  and  2,  in  Hoock^s  subdi- 
vision of  lots  15  and  16,  in  Brookline,  Douglas  county, 
Nebraska.  At  the  time  of  the  making  and  delivery  of  the 
e(Ni(ract  Mrs.  Bowman  paid  |100  of  the  purchase  money, 
the  contract  providing  that  the  remainder  should  be  paid 
in  three  equal  annual  installments;  and  when  such  pay- 
ments were  made  Mrs.  Hoock  was  to  execute  to  Mrs.  Bow- 
man a  deed  of  conveyance  for  the  property  mentioned  in 
the  oontract.  Default  in  the  payments  having  occurred, 
Mrs.  Hoock  brought  this  suit  to  the  district  court  of  Doug- 
las county  against  Mrs.  Bownfian  for  an  accounting  of  the 
amount  due  her  from  Mrs.  Bowman  on  the  contract,  and 
for  a  decree  ordering  the  property  sold  to  pay  the  amount 
found  due.  Mrs.  Bowman,  as  a  defense  to  this  action, 
pleaded  that  prior  to  the  execution  of  the  contract  sued 
upon  the  plaintiff  represented  to  her  that  said  lot  1  was  a 
corner  lot,  bounded  on  the  north  by  Park  street  and  on  the 
east  by  Sawyer  street,  and  tihat  lot  2  was  contiguous  to  lot 
1,  and  both  fronted  on  Sawyer  street;  that  she,  Mrs.  Bow- 
man, relied  upon  these  representations  and  believed  the 
Banpe  to  be  true;  and  in  consequence  of  the  statements  and 
10 
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her  belief  in  their  truth  she  entered  into  the  contract  sued 
upon,  agreeing  to  purchase  the  lots.     She  then  averred  that 
the  representations  made  bj  plaintifp  were  false,  and  known 
by  her  to  be  false  at  the  time  they  were  made,  and  that  they 
were  made  by  the  plaintiff  with  intent  to  deceive  the  de- 
fendant ;  and  that  since  her  discovery  that  the  representa*^ 
tions  made  by  the  plaintiff  as  to  the  situation  of  the  lot» 
were  false,  she,  the  defendant,  had  refused  to  make  any 
further  {myments  under  the  contract     She  prayed  for  are- 
scission  of  the  contract  and  for  a  judgment  against  Mrs. 
Hoock  for  the  money  she  had  paid  on  the  lot.     The  district 
court  specially  found  that  this  defense  of  Mrs.  Bowman 
was  sustained  by  the  evidence,  and  also  found  that  the  lots- 
were  not  worth  as  much  by  ^25  as  they  would  have  been 
had  they  been  located  as  the  plaintiff  represented  them  to- 
be  ;  but  refused  the  appellant  a  decree  rescinding  the  con- 
tract, and  deducted  from  the  amount  due  Mrs.  Hoock  on 
the  contract  the  $25,  and  rendered  a  decree  ordering  the 
lots  to  be  sold  for  the  payment  of  the  remainder.    From  thia^ 
decree  Mrs.  Bowman  prosecutes  an  appeal  to  this  court. 

1.  This  appeal  presents  only  the  question  of  the  correct- 
ness of  the  conclusion  of  law  made  by  the  court  on  the 
finding.  The  question  is,  were  the  false  representationeh 
made  by  appellee  as  to  the  situation  of  these  lots  of  such 
materiality  as  to  entitle  the  appellant  to  a  reeission  of  the- 
contract?  The  appellant  desired  these  lots  for  the  purpose 
of  building  thereon.  This  fact  was  known  to  the  appellee.. 
The  ap})ellee's  agent  showed  these  lots  to  the  appellant,, 
pointed  out  the  corners  and  stakes,  represented  that  lot  No. 
1  was  a  corner  lot,  that  No.  2  was  contiguous  thereto,  and 
that  both  fronted  on  Sawyer  street.  The  addition  of  whioh 
the  lots  were  a  part  had  been  ])latted  by  the  appellee,  but 
the  streets  had  not  been  opened.  We  think  these  repre- 
sentations, under  the  circumstances,  were  material;  and 
since  they  were  believed,  relied,  and  acted  upon  by  the  appel* 
lant,she  was  entitled  to  a  rescission  of  the  contract;  bat  if 
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she  chose  to  ratify  the  contract,  she  might  have  done  so 
and  saed  the  appellee  for  damages  and  recovered  the  dif- 
ference between  what  the  lots  were  worth  as  located,  and 
what  they  would  have  been  worth  had  they  been  located 
as  represented. 

In,  Delorae  v.  Conna^  29  Neb.,  791,  S.  resided  in  Cali- 
fornia and  owned  a  piece  of  land  in  this  state  worth  $25 
per  acre,  which  land  she  had  never  seen  and  of  whose  loca- 
tion and  valne  she  had  no  knowledge.  C.  falsely  repre- 
sented to  S.  that  the  land  was  wild  and  unproductive,  and 
that  $10  per  acre  was  far  above  its  real  value.  Believing 
these  representations,  S.  sold  and  conveyed  the  land  to  C. 
It  was  held  that  S.  was  entitled  to  a  rescission  of  the  contract. 

In  Oruess  v.  Feaslet,  39  Cal.,  336,  it  was  held  that  a 
misrepresentation  of  the  value  of  a  business  and  good-will 
knowingly  made  by  the  vendor  was  fraudulent  and  enti- 
tled the  purchaser  to  a  rescission  of  the  contract 

In  lAtAf^ston  v,  Pet'u  Iron  Co.,  2  Paige  Ch.  [N.  Y.], 
390,  the  vendee  applied  to  the  vendor  to  purchase  a  lot  of 
wild  land,  and  represented  to  him  that  it  was  worth  noth- 
ing except  for  the  purpose  of  a  sheep  pasture,  the  vendee 
knowing  at  the  time  that  there  was  a  valuable  mine  on  the 
land,  of  the  existence  of  which  the  vendor  was  ignorant. 
It  was  held  that  the  representations  made  by  the  vendee  as 
to  the  value  of  the  land  and  his  concealment  from  the 
vendor  of  the  existence  of  the  mine  were  fraudulent  and 
entitled  the  vendor  to  a  rescission  of  the  conveyance  he  had 
made  to  the  vendee. 

Ill  Stevefis  V.  OiddlngSy  45  Conn.,  507,  the  plaintiff  of- 
fered a  city  lot  for  sale  at  auction.  The  auctioneer  at  the 
sale  represented  that  the  lot  had  a  depth  of  100  feet  The 
purchaser  relied  upon  this  representation  in  buying  the  lot. 
It  turned  out  afterwards  that  the  lot  was  but  95^  feet  deep. 
It  was  held  that  the  representation  was  material,  and  that 
the  purchaser  was  entitled  to  a  rescission  of  the  contract 

In  Roberts  v.  French,  26  N.  E.  Rep.  [Mass.],  416,  a  lot- 
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owner  sold  his  lot  at  auction.  The  auctioneer  stated  that 
the  lot  contained  a  certain  number  of  square  feet;  that  its 
lines  were  of  a  certain  lengthy  as  ascertained  by  an  actual 
measurement  made  by  himself.  A  bidder^  relying  upon 
these  representations  of  the  auctioneer,  purchased  the  prop- 
erty. It  was  afterwards  discovered  that  tlie  lot  contained 
several  hundred  square  feet  less  than  it  was  represented  to 
contain,  and  that  the  boundary  lines  of  the  lot  were  shorter 
than  stated  to  be  by  the  auctioneer.  It  was  held  that  the 
representations  were  material  and  entitled  the  pqchaser  to 
a  rescission  of  the  contract. 

iFor  other  illustrations  of  misrepresentations  as  to  the 
character,  quality,  and  location  made  of  real  estate,  enti- 
tling the  purchaser  to  rescind  the  contract,  see  McFerra/a  v. 
Taylor,  3  Cranch  [U.  S.],  269;  NeU  v.  Cummings,  75  III., 
170;  Witherwaxv.  Siddle,  121  111.,  140;  Harvey  v.  Smith, 

17  Ind.,  272;  Oifford  v.  Carvill,  29  Cal.,  689;  MeQib- 
bons  V.  Wilder,  43  N.  W.  Rep.  [la.],  520;  ifcKinnon  v. 
Vollmar,  43  N.  W.  Rep.  [Wis.],  800;  Wilson  v.  Yocum, 
42  N.  W.  Rep.  [la.],  446;  Lynch  v.  Mercantile  Trust  Co., 

18  Fed.  Rep.,  486.  In  this  last  case  the  agent  of  the 
owner  went  with  the  purchaser,  showed  the  property, 
pointed  out  the  boundary  lines  of  it,  and  stated  that  the 
block  included  all  the  land  lying  between  certain  fences, 
and  that  its  frontage  on  Fifth  street  was  600  feet.  The 
lot  in  fact  had  a  frontage  of  only  470  feet.  It  was  held 
that  the  purchaser  of  the  land  was  entitled  to  damages  for 
the  deceit,  he  having  elected  to  ratify  the  contract. 

2.  To  support  this  decree  it  is  argued  by  the  counsel  for 
the  appellee  that  notwithstanding  the  false  representa- 
tions made  by  appellee  as  to  the  location  of  this  property, 
yet,  nevertheless,  the  appellant  has  precluded  herself  by 
her  laches  from  rescinding  the  contract.  The  laches  im- 
puted to  appellant  are  that  the  plat  of  the  addition,  of 
which  the  lots  are  a  part,  was  of  record  in  the  office  of 
the  register  of  deeds  of  Douglas  county;  that  appellant, 
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by  oonsalting  this  plat  in  the  recorder's  office,  coald 
have  asoertaioed  that  lot  1  was  not  a  ooraer  lot  boanded 
on  the  north  by  Park  street;  and  that^  as  she  did  not  make 
this  inquiry,  she  is  estopped.  The  answer  to  this  argu- 
ment is  twofold:  (1.)  There  is  no  evidence  in  this  record 
to  flhow  that  the  plat  of  the  addition  was  on  record  when 
the  sale  was  made.  (2.)  It  would  make  no  difference  if  it 
was.  The  purchaser  of  real  estate  has  a  right  to  believe 
and  rely  upon  representations  made  to  him  by  his  vendor 
as  to  the  character,  quality,  and  location  of  the  property 
when  the  facts  concerning  which  the  representations  are 
made  are  unknown  to  the  vendee;  and  if  a  vendor  makes 
material  representations  as  to  the  character,  quality,  and  lo-^ 
cation  of  his  real  estate,  and  the  vendee  believes^  relied, 
aad  acts  upon  these  representations,  and  they  turn  out  to  be 
fiilse,  the  vendor  cannot  then  shield  himself  from  the  con- 
sequences  of  his  fraudulent  conduct  by  interposing  the  pilea 
of  laches  on  the  part  of  his  vendee.  This  rule  is  sup- 
ported by  all  the  authorities. 

Where  one  assumes  to  have  knowledge  of  a  subject  of 
which  another  may  be  ignorant,  and  knowingly  makes 
false  statements  regarding  it,  upon  which  the  other  relies 
to  his  injury,  the  party  who  makes  such  statements  will  not 
be  heard  to  say  that  the  person  who  took  his  word  and  re- 
lied upon  it  was  guilty  of  such  negligence  as  to  be  pre- 
cluded from  recovering  compensation  for  injuries,  which 
were  inflicted  on  him  under  cover  of  falsehood.  (Eaton  v. 
Winnie,  20  Mich.,  156.) 

The  omission  by  one  of  the  parties  to  an  agreement,  to 
make  inquiries  as  to  the  truth  of  facts  stated  by  the  other, 
cannot  be  imputed  to  him  as  negligence.  Every  contract- 
ing party  has  an  absolute  right  to  rely  on  the  express  state- 
ment of  an  existing  fact,  the  truth  of  which  is  known  to 
the  opposite  party,  and  unknown  to  him,  as  the  basis  of  a 
mutual  agreement.  {Mead  v.  Bunny  32  N.  Y.,  276.) 

In  Olson  ©.  Orton,  28  Minn.,  36,  a  party  falsely  repre- 
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seated  that  the  lands  which  he  was  offering  to  sell  included 
certain  timber  lands.  The  purchaser  relied  upon  this  state* 
menty  which  proved  to  be  false,  and  he  then  sued  tlie  vendor 
for  damages  for  the  deceit,  and  the  court  held  that  the 
vendor  could  not  avoid  the  consequences  of  his  false  repre- 
sentations, merely  because  the  purchaser  might  have  con- 
sulted the  records  of  the  official  surveys,  had  the  land  sur- 
veyed, and  thus  ascertained  if  the  boundaries  included  the 
timber  land. 

In  Union  Nat.  Bank  v.  Hunt^  76  Mo.,  439,  it  was  held 
that  a  purcha.ser  of  stock  of  a  bank,  from  the  bank  is  en- 
titled to  rely  upon  assurances  of  an  officer  of  the  bank  as  to 
its  financial  condition,  and  if  already  a  stockholder,  is  not 
bound  to  avail  himself  of  his  right  of  examining  the  books 
of  the  bank  to  ascertain  whether  the  representations  made 
to  him  were  true. 

In  Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  Rep.,  486,  it 
was  held:  ^'The  purchaser  of  laud  is  entitled  to  rely  upon 
the  vendor's  assertions  about  the  boundaries,  and  is  not 
obliged  to  consult  the  recorded  plat.''  To  the  same  effect 
see  Simar  v.  Canaday,  63  N.  Y.,  298 ;  Carmichad  v.  Vanr- 
debur,  60  la.,  661 ;  McKeev.  EaUm,  26  Kan.,  226;  Risch 
v.  Von  LiUienthal,  34  Wis.,  250;  Witherwax  v.  Riddle,  121 
III.,  140;  Davis  V.  Jenkins,  26  Pac.  Rep.  [Kan.],  459. 

In  Backer  v.  Pyne,  30  N.  E.  Rep.  [Ind.],  21,  it  is  said: 
^^A  fiilse  and  fraudulent  representation  may  be  relied  on  by 
a  person  having  no  actual  knowledge,  although  the  fact  in 
question  is  a  matter  of  public  record." 

The  decree  appealed  from  is  reversed  and  the  cause  re- 
manded to  the  district  court  with  instructions  to  enter  a 
decree  in  favor  of  the  appellant,  canceling  the  contract  in 
suit,  and  to  take  an  account  of  the  amount  paid  by  the  ap- 
pellant to  the  appellee  on  said  contract,  and  render  a  judg- 
ment in  favor  of  appellant  therefor. 

Reversed  and  remanded. 
Irvine,  C,  not  sitting. 
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Agn£8  B.  Hoock,  appellee,  v.  Anna  K.  Bowman, 

appellant.* 

Filed  Octobee  2, 1894.     No.  572L 

1.  Vendor  and  Vendee:  Comtbact  of  Sale:  Kkgtstbation. 
Where  the  owner  of  real  estate  contracts  in  writing  to  sell  and 
convey  the  same  to  another,  and  snch  contract  is  dnly  signed, 
witnessed,  and  acknowledged  by  sach  owner  and  recorded  in  the 
office  of  the  register  of  deeds  in  the  county  where  snch  real  estate 
is  situate,  then  one  who  parchases  and  receives  a  conveyance  of 
said  real  estate  from  said  owner  takes  such  real  estate  subject  to 
the  rights  therein  of  the  vendee  in  snid  contract. 

^  :  :  RiDBCissiON.  In  such  case  the  vendee  in  said  con- 
tract of  sale  is  not  entitled  to  a  rescission  thereof  because  of 
the  sale  and  conveyance  of  the  real  estate  by  the  owner  to  a  third 
party. 

Appeal  from  the  district  court  of  Douglas  coautj. 
Heard  below  before  Irvine^  J. 

O.  A,  Ruikerford^  for  appellant. 

Oeorge  M.  (ySrien  and  Moses  P.  (/Briffn^  cantrcu 

Ragan,  C. 

On  the  25th  day  of  June,  1888,  Agnes  B.  Hoock,  by 
her  contract  in  writing  of  that  date,  agreed  to  sell  to  Anna 
£.  Bowman  lots  1  and  14,  in  block  1,  in  Hoock's  subdi- 
yisiou  of  lots  16  and  16,  in  Brookline,  in  Douglas  county, 
Nebraska.  By  the  terms  of  the  contract  Mrs.  Bowman  was 
to  pay  a  certain  part  of  the  purchase  money  down  and  the 
remainder  to  be  paid  in  monthly  installments;  and  when 
all  such  payments  were  made,  Mrs.  Hoock  was  to  convey 
the  property  to  Mrs.  Bowman  by  warranty  deed.  Mrs. 
Bowman  having  failed  to  make  the  payments  as  provided 
by  the  contract,  Mrs.  Hoock  brought  this  suit  in  the  district 
-court  of  Douglas  county  against  Mrs.  Bowman,  setting 

*See  also  Hooek  v,  Bovman,  42  Neb.,  80. 
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oat  the  contract  and  its  terms,  alleging  a  failure  of  Mrs. 
Bowman  to  make  her  payments  as  agreed,  and  prayed  for 
an  accounting  of  the  amount  due  her  from  Mrs.  Bowman 
on  the  contract ;  and  that  in  case  the  amount  found  due 
should  not  be  paid  within  a  time  fixed  by  the  court,  the 
property  might  be  advertised  and  sold  to  pay  such  amount. 
To  this  action  Mrs.  Bowman  interposed  two  defenses:  (1.) 
That  at  the  time  of  making  said  contract  Mrs.  Hoock  rep- 
resented that  said  lots  were  corner  lots ;  that  lot  1  cornered 
on  Park  street  and  Western  avenue,  and  that  lot  14  cor- 
nered on  Park  street  and  Sawyer  avenue;  that  such  repre- 
sentations were  false  and  fraudulent,  and  known  by  Mrs. 
Hoock  at  the  time  they  were  made  to  be  false  and  fraudu- 
lent^ and  made  for  the  purpose  of  deceiving  Mrs.  Bowman ; 
that  she,  Mrs.  Bowman,  did  not  know  how  said  lots  were 
located ;  that  she  entered  into  the  contract  to  purchase  the 
16ts,  believing  and  relying  upon  the  statements  as  to  their 
location  made  by  Mrs.  Hoock.  (2.)  The  second  defense_ 
was  that,  after  the  contract  sued  upon  had  been  entered 
into,  Mrs.  Hoock  sold  and  conveyed  the  real  estate  de- 
scribed in  the  contract  to  a  third  party.  The  district  court 
found  the  issues  of  fact  in  favor  of  Mrs.  Hoock,  and  ren- 
dered a  decree  ordering  the  property  sold  to  make  and  raise 
the  amount  due  Mrs.  Hoock  on  the  contract,  and  from  this 
decree  Mrs.  Bowman  has  appealed. 

It  appears  from  the  evidence  in  the  record  that  Mrs* 
Hoock  first  sold  these  lots  to  one  Seymour,  giving  him  » 
contract  of  purchase  similar  to  the  one  in  suit,  and  that 
Seymour  assigned  his  contract  to  Mrs.  Bowman,  and  she 
surrendered  it  to  Mrs.  Hoock  and  took  in  its  place  the  con- 
tract made  the  basis  of  this  action.  The  contention  of  the 
appellant  is,  and  the  evidence  tends  to  support  it^  that  she 
was  present  at  the  time  Mrs.  Hoock  contracted  to  sell  the 
land  to  Seymour,  and  that  she  then  and  there  heard  Mrs*. 
Hoock  represent  to  Seymour  that  lot  1  was  a  corner  lot, 
fronting  on  Park  street  and  Western  avenue,  and  that  lot 


Vol.  42]       SEPTEMBER  TERM,  1894.  89 


Hoock  T.  Bowman. 


14  cornered  on  Park  street  and  Sawyer  avenue^  and  that  it 
was  this  representation^  made  by  Mrs.  Hoock  to  Seymour^ 
on  which  she  relied  and  which  induced  her  to  take  an  as- 
signment of  the  latter^s  contract.  There  is  al  o  some  evi- 
dence in  the  record  which  tends  to  show  that  Mrs.  Hoock 
reiterated  to  Mrs.  Bowman  these  representations^  at  the  time 
or  just  before  the  contract  in  suit  was  substituted  for  the 
Seymour  contract.  The  evidence,  however,  as  to  whether 
the  appellee  made  these  representations  to  Seymour,  as  to 
whether  the  appellant  was  present  at  the  time  the  contract 
between  the  appellee  and  Seymour  was  executed,  and 
whether  the  appellee  reiterated  the  tepresentations  at  the 
time  the  contract  in  suit  was  delivered,  was  conflicting,  and 
as  the  trial  court  found  the  issues  against  the  appellant,  and 
as  that  finding  is  not  unsupported  by  the  evidence,  we  de- 
dine  to  disturb  it. 

As  to  the  other  defense,  that  afler  the  execution  of  the 
contract  in  suit  the  appellee  sold  and  conveyed  the  property 
to  a  third  party,  there  is  no  dispute ;  but  the  evidence  shows 
that  the  contract  in  controversy  here  was  duly  sigued,  wit- 
nessed, and  acknowledged  by  Mrs.  Hoock',  and  filed  in  the 
.offioe  of  the  roister  of  deeds  of  Douglas  county  prior  to 
die  time  appellee  sold  and  conveyed  the  premises  to  said 
third  party.  Appellee's  grantee,  then,  took  only  the  inter- 
est whicli  she  had  in  the  property,  and  the  effect  of  her 
sale  and  conveyance  was  to  assign  to  such  third  party  all 
her  interest  in  the  contract  in  suit.  Tiie  grantee  of  this 
property)  under  the  deed  from  the  appellee,  took  it  charged 
with  whatever  interest  the  appellant  had  therein  by  virtue 
of  her  contract  with  the  appellee.  Appellant,  then,  was 
not  prejudiced  by  the  sale  and  conveyance  made  of  the 
property  by  the  appellee;  nor  did  such  sale  and  convey- 
ance, under  the  circumstances,  entitle  the  appellant  to  a  re- 
acissioD  of  the  contract  in  suit.  The  decree  of  the  district 
ooart  is 

Affirmed. 

Irvine,  C,  not  sitting. 
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CeiOAGOy  Burlington  &  Quincy  Railroad  Company 

V.  Cornelius  O'Connor. 

Filed  Ootobsb  2,  1894.    No.  5227. 

1.  Bminent  Domain:  Ck>N8TBncTioN  of  Railroads  inStbbbts: 
Action  fob  Damaobs  to  Abutting  Pbopbbty  Own  bb: 
Limitation:  Mbasubb  of  Damagbs:  Additional  Bub- 
dens.  A  railway  eompany  oonstrocted  in  a  pablic  street  in 
ftont  of  the  ]ot  and  dwelling  hoase  of  plaintiff,  fronting  on  said 
street,  its  railway  track,  and  operated  its  trains  and  cars  thereon. 
Subsequently  the  railway  company  erected  in  said  street,  in 
front  of  plaintiff's  property,  a  coal  honse,  hoisting  apparatus, 
and  side  tracks  for  use  in  connection  therewith.  The  coal 
house  had  a  capacity  of  forty  thousand  tons,  and  was  Ailed  from 
cars  pushed  on  said  side  tracks.  The  tenders  of  the  engines  of 
the  railway  company  were  run  on  these  side  tracks  and  suf^lied 
with  coal  from  the  coal  house.  The  walls,  foundations,  and 
plastering  of  plaintiff's  house  were  injured  by  the  concussion 
produced  by  heavy  trains  and  engines  running  to  and  from  said 
coal  house.  The  occupants  of  plaintiff's  premises  were  annoyed 
by  the  ringing  of  bells  and  the  sounding  of  whistles  of  the  en- 
gines hauling  cars  to  and  finom  said  coal  house  and  being  loaded 
with  coal  thereat  Smoke  and  steam  from  engines  on  said  side 
tracks,  and  dust  and  soot  arising  from  the  loading  and  unload- 
ing of  coal  at  said  coal  house,  drifted  on  the  property  and  into 
the  dwelling  house  of  plaintiff,  rendering  its  occupation  unoom- 
Ibrtable,  and  depreciating  its  rental  value.  Held,  (1)  That  at  the 
time  the  railway  company  first  constructed  its  railway  track  in 
the  street  in  front  of  plaintiff's  property  there  at  once  accrued 
to  the  owner  of  such  property,  it  he  was  thereby  injured,  aright 
of  action  against  the  railway  company,  and  that  this  right  of 
action  was  barred  after  four  years  from  the  date  of  the  railway 
company's  first  occnpation  of  the  street;  (2)  that  had  the  owner 
of  said  property  brought  such  action,  the  measure  of  damages 
would  have  been  the  depreciation  in  the  market  value  of  the  lot 
by  reason  of  the  construction  and  proper  dperation  of  the  rail- 
way in  the  street  in  front  of  the  property  for  all  time;  (3)  that 
this  depreciation  in  value  would  have  been  the  difference  in  the 
market  value  of  the  lot  immediately  before  and  immediately 
after  the  construction  of  the  railway;  (4)  that  in  sacertaining 
such  depreciation  the  cuts  or  fills  made  in  the  street  in  front  of 
the  property,  the  proximity  of  the  track  to  the  front  of  the  lot, 
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the  danger  of  fire  from  paspin};:  trains,  the  probability  of  damage 
to  Ihe  honse  on  the  lot  from  jars  caused  bj  paasiDg  cars  and  en- 
ginea,  the  iooonvenieiice  to  the  oocupanta  of  the  property  aris- 
ing from  the  presence  and  proper  and  ordinary  use  of  the  railway 
track  for  all  time,  the  annoyance  to  snch  occnpanta  from  smoke, 
cinders,  and  dnst  from  passing  trains  and  engines,  the  annoyance 
caused  by  the  roar  of  trains,  the  sounding  of  whistles  and  the 
ringing  of  bells,  and  every  other  fact  and  circumstance  tbat 
would  have  influenced  the  market  value  of  the  property  in  the 
mind  of  a  good -faith  intending  purchaser  thereof,  would  have 
all  been  proper  elements  for  consideration  in  determining  the 
damages  to  plaintiff's  property;  (5)  that  all  such  elements  of 
damage  would  have  been  included  in  the  appraisement,  judg- 
ment, or  settlement  made  on  account  of  the  original  construction 
of  the  railway  in  the  street;  and  such  elements,  nor  any  of  them, 
could  not  be  made  the  subject  of  an  action  for  damages  brought 
by  the  owner  of  the  property  against  the  railway  company  more 
than  four  years  after  the  date  of  the  original  construction  of  the 
railway  in  the  street;  (6)  that  the  side  tracks  constructed  by  the 
railway  company  subsequently  to  the  original  building  of  its 
railway  in  the  street  were  presumably  within  the  .purview  of 
the  original  location  of  the  railway  and  did  not  constitute  an 
additional  burden  to  plaintiff's  property,  and  that  its  building 
could  not  be  made  the  biisis  of  a  separate  and  independent  ac- 
tion for  damages  by  the  property  owner  against  the  railway 
company;  (7)  that  the  coal  house  and  hoisting  apparatus  erected 
by  the  railway  company  in  the  street  in  front  of  plaintiff's 
property  were  presumably  not  within  the  purview  of  the  origi- 
nal locattoo  of  the  railroad,  and  constituted  additional  burdens 
to  plaintiff's  property,  and  invested  him  with  a  right  of  action 
against  the  railway  company  for  damages  to  hiq  property  caused 
thereby;  (8)  that  plaintiff's  right  of  action  afrain^  the  railway 
company  for  damages  cansed  to  his  property  by  the  erection  of 
soch  coal  house  and  hoisting  apparatus  was  barred  in  four  years 
from  the  date  of  their  construction  in  the  street;  (9)  that  the 
measure  of  the  plaintiff's  damages  was  the  depreciation  in  the 
market  value  of  his  real  estate  cansed  by  the  location  of  the  coal 
boose  and  hoisting  apparatus,  and  their  ordinary  and  proper  use 
ibr  all  time;  (10)  that,  in  arriving  at  the  amount  of  such  depre- 
dation of  plaintiff's  property,  the  proximity  of  the  coal  house 
and  hoisting  apparatus  to  the  property,  the  capacity  of  the  coal 
house,  the  danger  from  fire,  the  annoyance  from  soot,  smoke,  and 
coal  dust,  the  probability  of  damage  to  the  house  on  the  lot 
from  the  jars  of  passing  trains  and  engines,  were  all  competent 
and  proper  elements  for  consideration,  as  all  these  things  were 
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within  the  realm  of  resalts  that  would  naiarnlly  flow  from  the 
proper  and  ordinary  ase  of  the  coal  house  and  hoist  in ja^  appara- 
tu0y  and  were  inTolved  in  and  a  part  of  the  damages  which 
plaintiff  could  have  recovered  on  account  of  the  original  oon- 
strnction  of  the  coal  hoase  nnd  hoisting  apparatus;  and  these 
elements,  nor  any  of  them,  could  not  be  made  the  subject  of  an 
independent  suit  by  plaintiff  against  the  railway  company 
*  brought  more  than  four  years  after  the  date  of  the  original  con- 
struction of  the  coal  house  and  hoisting  apparatus. 

2.  ; :  Additional  Bubdbns.    Where  a  railway  com- 

pany condemns  real  estate  for  the  erection  thereon  of  a  railway, 
and  builds  one  track  thereon,  and  there  ia  subsequently  built  by 
said  railway  company  one  or  more  extra  tracks  on  the  name 
right  of  way,  and  on  the  original  profile  or  grade,  such  extra 
tracks  are  not  additional  burdens  to  adjoining  property  and  can- 
not be  made  the  subject  of  an  action  for  damages  alleged  to  be 
caused  to  such  property  by  their  construction ;  such  extra  tracks 
are  presumably  within  the  purview  and  purposes  of  the  original 
condemnation. 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J. 

The  opinion  contains  a  statement  of  the  case. 

Marquett  &  Deweese  and  John  H,  Atncs,  for  plaintiff  in 
error,  cited:  General  Statutes,  1873, sec.  83;  Consolidated 
Statutes,   sec.   508;    Mei^chanta  Union  Barb  Wire  Co,  v, 

Chicago,  R.  L  &  P.  R.  Co.,  70  la.,  105 ;  BuUer  v.  City  of 
Pa88aic,  44*  N.  J.  Law,  171 ;  City  of  Qaincy  v.  Chicago, 
B.  &  Q.  R.  Co.,  92  111.,  21 ;  Burlington  &  M.  R.  R.  Co. 
V.  Reinhackle,  15  Neb.,  279;  Blake! t-y  v.  Chicago,  K.  & 
N.  R.  Co.,  25  Neb.,  207;  City  of  Omaha  v.  Kramer,  25 
Neb.,  489;  Chicago,  K  &  N.  R.  Co.  v.  Hazels,  26  Neb., 
365;  Omalia  &  N.  P.  R.  Co.  v.  Janecek,  30  Neb.,  276; 
Danav.  Valentine,  5  Met.  [Ma^s.],  8;  Wood,  Nuisances, 
sec.  709;  Meyer  v.  City  of  Lincoln,  33  Neb.,  566;  Pomeroy 
V.  Chicago  &  M,  R.  Co.,  25  Wis.,  641;  Kutz  v.  3IcOune, 
22  Wis.,  628;  Rand  v.  Townshend,  26  Vt.,  670;  Lewis  v. 

Wilmington  &  M.  R.  Co.,  11  Richardson  [S.  Car.],  91; 
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Ctntral  R.  Co.  v.  MerM,  32  Tex.,  723;  Drury  v.  Midland 
R,  Co.y  127  Mass.,  571;  Rorer,  Railroads,  pp.  418-421. 

Byron  Clark,  also  for  plaintiff  in  error. 

Matthew  Oering,  contra: 

Whatever  is  iojurious  to  health,  offensive  to  the  sense,  or 
obstructs  the  free  use  of  property  so  as  to  interfere  with  the 
^joyment  thereof  by  the  owner  is  a  nuisance.  {State  v. 
Taylor,  29  Ind.,  517;  Norcross  v.  Thorns,  51  Me.,  503.) 

Even  though  the  railroad  company  conducted  its  busi- 
ness *in  a  careful  manner,  it  is  liable  in  damages  resulting 
from  the  use  of  its  property  where  the  defendant  in  error  has 
been  disturbed  in  his  property  rights  and  his  rental  values 
have  been  reduced.  {People  v.  Detroit  White  Lead  Works, 
9  L.  R.  A.  [Mich.],  722;  WUey  v.  Elwood,  9  L.  R.  A. 
[III.],  726;  Field,  Damages,  sec.  748;  McKeon  v.  See,  51 
N.  Y.,  300;  Drake  v.  Chicago,  R,  L  &  P.  R.  Co.,  19  N. 
W.  Rep.  [la.],  215 ;  Cain  v.  Chicago,  R.  I.  &  P.  R.  Co.,  3 
N.  W.  Rep.  [la.],  736.) 

Where  houses  are  jarred  and  other  injuries  result  from 
the  running  of  trains  over  the  tracks  and  from  load- 
ing and  unloading  cars  and  engines,  the  company  is  lia- 
ble. (6  Lawson,  Rights,  Remedies  &  Practice,  sec.  3003; 
Robinson  v.  Baugh,  31  Mich.,  290;  Wesson  v.  Washburn 
Iron  Co.,  13  Allen  [Mass.],  95;  Whitney  v.  Bartholomew, 
^1  Conn.,  213;  Demarest  v.  Bardham,  34  N.  J.  Eq.,  469,- 
Cooper  V.  Randall,  53  111.,  24;  Dittman  v.  Repp,  50  Md., 
^16;  Yocum  v.  Hotel  St.  George,  18  Abb.  N.  Cas.  [N.  Y.], 
340;  Tuebner  v.  California  S.  R.  Co.,  66  CaL,  171.) 

Permitting  the  nuisance  to  exist  without  protest  for  a 
longer  period  than  the  statute  of  limitations  will  not  bar 
an  action  for  damages.  {Ooodall  o.  Or  of  ton,  33  O.  St.,  271 ; 
Adams  v.  Chicago,  B.  &  N.  R.  Co.,  39  Minn.,  286 ;  Lamm 
V.  Chicago,  St.  P.,  M.  &  0.  R  Co.,  10  L.  R.  A.  [Tif  inn.], 
268.) 


I 
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The  following  authorities  are  cited  on  the  question  of 
nuisance  by  use  of  the  street,  and  on  the  measure  of  dam- 
ages: Carhart  v.  Auhum  Gas  Light  Co.,  22  Barb.  [N,  Y.], 
297;  Origsby  v.  Clear  Lake  Water-  Works  Co.,  40  Cal.,  396 ; 
Vanard  r.  Oroaa,  8  Kan.,  248 ;  Omaha  &  R.  V.  R.  Co.  ». 
Standen,  22  Neb.,  343 ;  Drake  v,  Chicago^  R.  L  &  P.  R, 
Co.,  19  N.  W.  Rep.  [la.],  215;  Staple  v.  Spring,  10  Mass., 
73 ;  Bleach  v.  Chicago  &  N.  W.  R.  Co.,  43  Wis.,  183 ; 
Carlv.  Slieboygan  &  F.  D.  L.  R.  Co.,  1  N.  W.  Rep.  [Wis.], 
235;  Thayer  v.  Brooks,  17  O.,  489. 

Beeson  &  Rootj  also  for  defendant  in  error. 

Rao  AX,  C. 

On  the  5th  day  of  May,  1890,  Cornelius  O'Connor  sued 
the  Chicago,  Burlington  &  Quincy  Railway  Company 
(hereinafter  called  the  '^Railway  Company")  in  the  district 
court  of  Cass  county  for  damages,  alleging  that  he  was  the 
owner  of  lot  13,  in  block  48,  in  the  city  of  Plattsmouth; 
that  said  lot  and  the  house  thereon  were  used  by  him  for 
residence  purposes,  and  that  said  lot  fronted  west  on  Second 
street)  a  public  thoroughfare  of  said  city.  The  three  ma- 
terial allegations  in  the  petition  were  as  follows: 

"  (6.)  And  plaintiff  avers  and  complains  that  said  d^ 
fendant  did,  on  or  about  the  3d  day  of  July,  1886,  by  it» 
agents  and  employes,  well  knowing  the  premises  herein,  and 
without  any  authority  whatever  from,  or  compensation  to^ 
plaintiff,  and  without  any  authority  from  any  person  or 
corporate  body  legally  authorized  to  grant  such  authority, 
erect  and  maintain  a  switch  track  in  such  public  thorough- 
fare, a  fence  of  the  height  of  about  six  feet  immediately  in 
front  of  said  lot,  and  did  so  erect  and  maintain,  and  still 
maintains  and  uses  constantly  and  daily,  a  coal  shed  and 
hoisting  machine,  and  also  did  build,  construct,  and  main- 
tain, and  so  continues  to  do  so,  a  side  or  switch  track  im- 
mediately in  front  of  said  lot,  by  reason  of  which  said  lot 
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18  totally  obstructed  from  view,  and  this  plaintiff  has  for 
five  years  last  past  and  is  dow  daily  prevented  from  asing 
or  enjoying  said  street  upon  which  said  track,  switches, 
coal  hoases,  fence,  and  other  obstructions  have  been  wrongs 
fnlly  placed  by  the  defendant. 

''(7.)  That  since  the  3d  day  of  July,  1886,  and  long 
prior  thereto,  the  defendants  herein,  by  their  agents  and 
employes,  hav^  wrongfully,  and  to  the  great  damage  of 
plaintiff's  property  and  enjoyment  thereof,  permitted  their 
car  rolling  stock  to  be  loaded  and  unloaded  with  coal  on 
said  switch  tracks,  which  is  immediately  in  front  of  and 
abuts  on  said  residence  property,  and  that  said  defendant 
now  and  since  said  time  constantly  permits  its  cars  and  roll- 
ing stock,  trains,  and  locomotive  engines  to  so  obstruct  the 
passage  of  said  public  thoroughfare  and  street  as  to  com- 
pletely isolate  the  plaintiff  from  the  enjoyment  tliereof,  and 
further  compelling  said  plaintiff,  in  order  to  have  free  in- 
gress and  egress  to  Granite  street,  to  use  for  a  sidewalk  his 
own  property. 

''(8.)  That  during  all  of  said  time  hereinbefore  men- 
tioned the  said  defendant,  by  its  agents,  servants,  and  em- 
ployes, has  permitted,  and  does  now  permit,  its  locomotive 
engines  to  whistle  and  ring  bells  at  all  hours  of  the  night 
and  day,  to  the  great  annoyance  and  damage  of  plaintiff's 
property  and  the  enjoyment  thereof;  and  further,  that  by 
reason  and  as  an  immediate  consequence  of  so  permitting 
its  heavy  and  ponderous  engines  and  cars  to  run  over  said 
switch  to  jar  and  shake  the  said  dwelling  house,  unfitting 
it  for  the  purpose  for  which  it  was  built,  and  thereby  dam- 
aging the  walls  and  plaster,  necessitating  constant  repairing. 

^'(9.)  And  plaintiff  further  avers  that  said  defendant, 
without  any  authority  from,  or  compensation  to,  plaintiff, 
has  caused  to  be  laid  across  said  property  a  water  pipe,  and 
in  making  excavations  therefor  tore  down  and  ruined  part 
of  plaintiff's  fence  and  otherwise  damaging  said  premises, 
and  that  it  is  now  and  has  been  in  the  habit  of  throw- 
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iDg  the  dirt  aud  rubbish  adjacent  to  and  upon  said  prem- 
ises^ to  the  damage  thereof,  making  the  same  by  reason 
thereof  nearly  useless  for  a  dwelling  house/' 

The  answer  of  the  Railway  Company,  among  other  de- 
fenses, pleaded  the  statute  of  limitations;  that  is,  that 
O'Connor's  cause  of  action  did  not  accrue  within  four  years 
immediately  preceding  the  date  of  the  bringing  of  the  suit. 
O'Connor  had  a  verdict  and  judgment  and  the  Rail^n^y 
Company  prosecutes  error. 

The  evidence  in  the  record  tends  to  establish  the  follow- 
ing facts:  That  O'Connor  became  the  owner  of  the  prop- 
erty in  the  year  1885;  that  on  this  lot  was  a  house 
sometimes  used  by  O'Connor  for  a  residence  and  sometimes 
rented  by  him  to  tenants,  and  that  this  lot  fronted  west  on 
Second  street,  the  same  being  one  of  the  public  streets  of 
the  city  of  Plattsmouth ;  that  prior  to  the  year  1877  the 
Railway  Company  laid  its  railway  track  in  said  street  in 
front  of  the  O'Connor  property  and  had  since  been  oper- 
ating its  trains  on  said  track;  that  in  the  year  1877, 1878, 
or  1879  the  Railway  Company  erected  a  coal  house  in 
Second  street  in  front  of  the  O'Connor  property,  and  has 
since  maintained  said  coal  house  at  said  place;  that  in  the 
,  year  1886  said  coal  house  was  partially  destroyed  by  fire, 
but  was  at  once  rebuilt;  that  naid  coal  house  had  a  capacity, 
of  40,000  tons;  that  the  Railway  Company  built  two  side 
tracks  in  Second  street  so  as  to  reach  said  coal  house  from 
its  main  track, — one  of  these  side  tracks  was  built  more 
than  four  years  before  this  suit  was  brought,  and  one  was 
built  within  four  years  of  the  bringing  of  this  suit;  that  the 
cars  loaded  with  coal  were  run  upon  these  side  tracks  and 
the  coal  unloaded  into  the  coal  house  by  means  of  a  der- 
rick or  hoisting  machine;  that  engines  were  run  up  on 
these  side  tracks  to  the  coal  house  and  stood  there  while 
the  tenders  were  being  loaded  with  coal;  that  the  loading  of 
coal  into  the  coal  house  and  loading  it  from  the  coal  house  into 
the  engines  caused  dust  to  ensue  and  settle  on  the  Cponnor 
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property  and  house  standing  thereon,  to  the  annoyance  of 
the  occupants;  that  the  movement  of  the  engines  and  cars 
on  the  side  tracks  shook  and  jarred  the  house  on  the 
O'Connor  lot  and  injured  the  foundation,  plastering,  and 
walls  thereof;  that  the  smoke  and  soot  from  the  locomo* 
tive  engines  standing  on  the  side  track  for  the  purpose  of 
I)eing  loaded  with  coal,  drifted  on  the  O'Connor  property 
and  into  the  house  thereon  and  rendered  its  occupation 
uncomfortable.  All  of  which  things  depreciated  the  rental 
value  of  the  O'Connor  property.  The  evidence  further 
tends  to  show  that  within  the  four  years  prior  to  the  bring- 
ing of  this  suit  the  Railway  Company  laid  a  water  pipe 
across  a  part  of  the  O'Connor  lot  and  built  a  fence  between 
the  front  of  the  lot  and  its  coal  house,  which  obstructed 
O'Connor's  ingress  and  egress  to  and  from  his  lot  to  the 
street. 

The  court  charged  the  jury,  among  other  things,  as  foU 

lows:  ^'If  you  shall  further  find  from  the  evidence  that 

the  defendants  have  caused  to  be  erected  on  said  street,  in 

front  of  plaintiff's  said  property,  a  coal  house  where  coal 

is  unloaded  from  cars  to  said  coal  house  and  from  said  coal 

hoQse  into  tenders  of  defendant's  engines,  and  by  I'eason 

thereof  great,  unusual,  and  annoying  noises  are  created, 

and  smoke,  dust,  and  cinders  and  ashes  from  the  engines 

of  the  defendant  standing  by  said  coal  house,  are  cast  upon 

and  across  plaintiff's  said  premises  to  such  an  extent  as  to 

interfere  with  the  comfortable  enjoyment  and  use  of  said 

premises,  or  depreciate  the  rental  value  thereof,  then  you 

shoald  find  for  the  plaintiff  and  assess  his  damages,  if  you 

find  from  the  evidence  that  plaintiff  has  been  so  damaged, 

at  sach  a  sum  as  you  believe  from  the  evidence  will  fully 

compensate  him  for  such  injury  to  said  property  for  a 

period  not  to  exceed  four  years  prior  to  May  5,  1890.     In 

other  words,  gentlemen  of  the  jury,  if  defendant  con- 

fltracted  the  railway  tracks  complained  of  more  than  four 

prior  to  May  6,  1890,  plaintiff  cannot  recover  in  this 

11 
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action  for  the  coDstruction  of  such  tracks,  nor  for  any  dam-» 
ages  caused  to  his  property  by  reason  of  the  trains  and  en- 
gines passing  and  repassing  his  said  property,  but  in  that 
event  he  can  recover  in  this  action  for  damages  to  said 
property  resulting  from  other  and  different  uses  of  such 
tracks,  such  as  for  the  purpose  of  storing  cars  and  engines, 
annoying  noises  caused  by  the  loading  and  unloading  of 
coal  in  and  out  of  the  defendant's  coal  house,  smoke,  dust, 
and  cinders  cast  upon  and  across  his  said  premises  by  the 
engines  stationary  on  said  tracks,  if  you  find  these  facts 
from  the  evidence,  and  the  measure  of  his  damages  in  such 
case  would  be  such  a  sum  as  you  may  find  from  the  evi- 
dence will  fully  compensate  plaintiff  for  any  diminution 
of  the  rents  and  profits  of  said  property  during  and  not  to 
exceed  four  years  prior  to  May  6,  1890,  if  you  find  from- 
the  evidence  that  by  reason  of  said  acts  any  diminution  in 
the  rental  value  of  said  property  has  accrued  in  said  time.'' 
It  is  now  urged  by  the  Railway  Company  that  this  in- 
struction was  erroneous,  because  it  prescribed  an  improper 
measure  of  damages  and  misstated' the  law  as  to  the  statute 
of  limitations. 

The  OmaluiS.  R.  Co.  v.  Todd,  39  Neb.,  818,  was  an  ac- 
tion by  a  land  owner  against  a  railway  company  to  recover 
damages  for  the  amount  of  land  appropriated  by  the  rail- 
way company  for  a  right  of  way  and  for  the  amount  of 
damages  sustained  by  the  land  owner  to  the  remainder  of 
his  farm  by  reason  of  the  appropriation  of  a  part  thereof, 
and  it  was  held  that  the  damages  to  which  a  land  owner 
is  entitled  by  reason  of  the  construction  of  a  railway  across 
his  farm  are:  (1)  The  actual  value  of  the  land  taken  at 
the  time  of  the  taking,  without  diminution  on  account  of 
any  benefit,  or  any  set-off  whatever.  (2)  The  depreciation  ia 
value  of  the  remainder  of  the  farm,  caused  by  the  appro- 
priation of  a  part  thereof  for  railway  purposes,  and  the 
tsonstruction  and  permanent  operation  and  occupation  of 
the  railroad  thereon,  excluding  general  benefits ;  and  that 
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in  an  inquiry  whether,  and  how  much,  the  part  of  a  farm 
not  taken  for  a  railroad  right  of  way  is  depreciated  in 
value  by  the  appropriation  of  a  part,  evidence  as  to  the  size 
of  the  farm,  the  purpose  for  wiiich  it  was  used,  the  im- 
provements thereon,  and  how  located,  the  construction  of 
the  road  across  the  farm,  the  cuts  and  fills  made  or  to  be 
made  in  the  construction  of  the  road,  the  width  of  the 
right  of  way,  the  height  of  embankments,  the  depth  of 
ditches,  the  inconvenience  of  crossing  the  tracks  from  one 
part  of  the  farm  to  another,  the  liability  of  stock  being 
killed^  the  danger  from  fire  from  passing  trains,  were  all 
&cts  competent  for  the  jury's  consideration  in  determining 
the  depreciation  in  value  of  the  remainder  of  the  farm. 
To  the  same  effect  see  Fremont,  E,  &  M.  V.  R,  Co.  v.  Bates, 
40  Neb.,  381. 

In  Oniaha  it  R.  V.  R.  Co.  v.  Moschel,  38  Neb.,  281,  it 
was  held :  '^An  action  against  a  railroad  company  for  dam- 
ages to  plaintiff's  real  estate  caused  by  the  railroad  com- 
pany's building  its  tracks  and  operating  its  road  across  the 
street  and  on  a  lot  lying  next  to  plaintiff's  property  must 
lie  brought  within  four  years  of  the  date  of  the  construc- 
tion of  such  railroad."  ''  Where  a  railroad  company,  in 
1880,  built  its  railroad  track  and  side  tracks  acrass  a  street 
and  on  a  lot  (owned  by  it)  lying  next  to  plaintiff's  prop- 
erty, and  more  than  four  years  thereafter  plaintiff  brought 
suit  against  the  railroad  company  for  the  depreciation  in 
value  of  his  lot  caused  by  the  building  of  such  railroad, 
and  its  subsequent  operation,  and  for  subsequently  building 
and  operating  additional  tracks  across  said  street  and  lot, 
held,  (1)  that  plaintiff  in  no  event  could  recover  for  any 
<lepreciation  in  the  value  of  his  property  by  reason  of  any 
acts  of  the  railroad  company,  either  in  matters  of  construc- 
tion or  operation,  the  habitual  doing,  or  the  commencement 
of  the  doing,  of  which  acts  was  at  a  date  more  than  four 
years  prior  to  the  date  of  suit  brought ;  (2)  that  the  plaint- 
iff could,  and  if  he  did  or  did  not,  within  four  years  after 
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the  date  of  building  of  said  original  railroad  on  said  lot 
and  across  said  street  adjacent  to  his  property,  bring  suit 
for  damages  for  the  depreciation  in  value  of  his  premises, 
caused  by  such  railroad  construction  and  operation,  then 
every  element  of  damages,  past  and  future,  that  was  or 
would  have  beeu  properly  admissible  in  that  suit,  either  in 
matters  of  construction  or  operation,  must  be  excluded 
from  the  consideration  in  this  case/' 

Now  applying  the  principles  enunciated  in  the  foregoing 
cases  to  the  case  at  bar,  it  is  quite  clear  that  at  the  time  the 
Railway  Company  first  laid  its  tracks  in  Second  street  in 
front  of  the  O'Connor  property  there  at  once  accrued  to 
the  owner  thereof,  if  he  was  thereby  damaged,  a  right  of 
action  against  the  Railway  Company.  This  right  of  ac- 
tion would  have  been  barred  within  four  years  from  the 
date  of  the  Railway  Company's  occupation  of  the  street. 
If  the  owner  of  the  O'Connor  property  had  brought  such 
action,  the  measure  of  his  damages  would  have  been  the 
depreciation  in  the  market  value  of  the  lot  by  reason  of  the 
occupation  of  the  street  in  front  thereof  by  the  Railway 
Company,  and  this  depreciation  in  value  would  have  been 
the  difference  between  the  market  value  of  the  lot  imme- 
diately before  and  immediately  after  the  construction  of 
tlie  railway;  and  in  ascertaining  this  depreciation,  the  cuts 
or  fills  made  in  the  street  in  front  of  the  property ;  the 
proximity  of  the  track  to  the  front  of  the  lot;  the  danger 
of  fire  from  passing  trains ;  the  probability  of  damage  to 
the  house  on  the  lot  from  the  jars  of  passing  cars  and  en- 
gines; the  inconvenience  to  the  occupants  of  the  property 
by  the  presence  and  proper  and  ordinary  use  of  the  rail- 
way track;  the  annoyance  from  smoke,  cinders,  and  dust 
from  passing  trains  and  engines ;  the  noises  from  the  proper 
operation  of  the  roud,  such  as  the  roar  of  trains,  the  sound- 
ing of  whistles,  and  the  ringing  of  bells,  would  have  all 
been  elements  for  consideration  in  determining  how  much 
the  occupation  of  the  street  by  the  railway  had  diminished 
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the  value  of  the  O'Connor  property.  In  other  words^ 
every  fact  and  circumstance  connected  with  the  usual  and 
proper  operation  of  the  road  in  front  thereof  for  all  time 
that  would  have  influenced  the  market  value  of  the  prop- 
erty in  the  mind  of  a  good-faith  intending  purchaser  thereof 
would  have  been  proper  for  consideration ;  but  all  elements 
of  damages  which  would  or  might  ensue  to  the  O'Connor 
property  by  reason  of  the  building  in  front  thereof  of  the 
railway  and  its  continuous  and  proper  operation  would 
have  been  include<l  in  the  appraisement,  judgment^  or  set- 
tlement of  the  damages,  and  the  reason  for  this  is,  that  it 
is  a  matter  of  common  knowledge  that  a  railway  cannot 
be  operated  without  noise  and  smoke  and  soot,  nor  can 
heavy  cars  and  engines  be  propelled  over  iron  tracks  with- 
out jarring  buildings  in  close  proximity  thereto.  All  these 
things  were  within  the  realm  of  what  would  probably  re-r 
suit  from  the  proper  and  ordinary  operation  of  the  railway 
as  first  constructed,  and  entered  into  and  formed  a  part  of 
the  damages  which  the  O'Connor  property  sustained  by 
reason  of  the  location  and  use  of  the  railway  in  the  street^ 
But  if,  after  the  Railway  Company  had  laid  its  tracks  in 
Second  street,  and  after  the  damages  caused  thereby  to  the 
O'Connor  property  had  accrued  and  been  adjudicated  or 
settled,  it  had  built  an  embankment  in  the  street  in  front 
of  the  O'Connor  property,  or  had  made  a  cut  in  said  street 
in  front  thereof  for  the  use  of  its  railway  tracks,  then  the 
building  of  such  embankment,  or  the  making  of  such  cut, 
would  have  been  an  additional  burden  to  the  O'Connor 
property  presumably  not  within  the  purview  of  the  origi- 
nal location  of  the  railroad;  and  had  it  produced  an  injury 
to  the  O'Connor  property,  it  would  have  invested  the  owner 
thereof  with  an  additional  right  of  action  therefor.  This 
right  of  action  would  likewise  have  been  barred  within 
four  years  from  the  time  of  building  such  embankment 
or  making  such  cut,  and  the  measure  of  damages  to  the 
owner  of  the  O'Connor  property  would  have  been  ascer- 
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taiDed  in  the  same  manner  as  his  damages  for  the  original 
location  of  the  road. 

The  erection  and  use  of  the  coal  house  in  the  street  in 
front  of  the  O'Connor  property  in  1878  or  1879  was  an 
additional  burden  thereto,  and  invested  the  then  owner  of 
said  property  with  a  right  of  action  for  damages  against 
the  Railway  Company  by  reason  thereof.  That  right  of 
action  was  barred  within  four  years  from  tliat  date.  And 
ihe  measure  of  damages  to  the  owner  of  the  O'Connor 
property  by  reason  of  the  erection  of  said  coal  house  and 
its  use  was  the  depreciation  caused  by  reason  of  the  erec- 
tion of  the  coal  house  and  its  original  and  proper  use  for 
all  time;  and  in  arriving  at  the  amount  of  this  deprecia- 
tion or  damage,  the  proximity  of  the  coal  house  to  the 
property,  the  capacity  of  the  coal  house,  the  danger  from 
fire,  the  annoyance  from  soot  and  smoke  and  coal  dust, 
the  probable  damage  to  the  house  on  the  property  from 
the  jars  caused  by  passing  trains  and  engines,  were  all  com- 
petent and  proper  elements  for  consideration.  All  these 
things  were  within  the  realm  of  results  that  would  naturally 
flow  from  the  proper  and  ordinary  use  of  the  coal  house, 
and  were  involved  in  and  a  part  of  the  damages  sustained 
by  the  O'Connor  property  by  reason  of  the  location  and 
use  of  the  coal  house.  Coal  could  not  be  loaded  into  nor 
out  of  said  coal  house  without  making  a  dust.  The  coal 
could  not  be  brought  to  the  coal  house  except  on  cars 
pulled  by  engines.  These  engines  could  not  be  present  at 
the  coal  house,  either  for  the  purpose  of  hauling  coal  there 
or  for  taking  on  a  supply  of  coal,  without  the  usual  ac- 
companiments of  smoke,  steam,  cind'ers,  the  ringing  of 
bells,  and  the  sounding  of  whistles.  We  conclude,  there- 
fore, that  where  the  owner  of  a  lot  fronting  on  a  street 
sues  a  railway  company  for  d. images  to  his  lot  by  reason  of 
the  erection  and  use  in  said  street  in  front  thereof  of  a  coal 
house,  the  owner's  measure  of  damages  is  the  depreciation 
in  the  market  value  of  his  real  estate  caused  by  the  ereo- 
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tioD  and  proper  and  ordinary  ase  of  the  ooal  boose  for 
all  time.  No  doubt  that  in  an  inqniry  as  to  the  amount 
of  such  damages  the  depreciation  in  the  rental'  value  of 
the  premises  might  be  shown,  as  that  would  tend  to 
show  the  amount  of  depreciation  that  the  property  had 
suffered.  And  we  further  conclude  that  such  owner's 
right  of  action  accrues  upon  the  location  of  the  coal  house 
or  other  improvement,  of  which  he  complains,  in  the  street, 
and  is  barred  within  four  years  therefrom ;  and  that  in 
sach  right  of  action  are  embraced  all  things  effecting  his 
property  which  result  from  the  ordinary  and  proper  use  of 
the  improvement  complained  of.  We  conclude,  therefore, 
that  the  learned  judge  of  the  district  court  erred  in  giving 
the  instruction  complained  of. 

There  remain  in  the  case  a  few  points  for  disposition. 
As  already  stated,  the  evidence  shows  that  within  four  years 
prior  to  the  bringing  of  this  suit  the  Railway  Company 
^constructed  in  the  street  opposite  the  O'Connor  property 
an  additional  side  track  for  use  in  connection  with  its  ooal 
bouse.  This  did  not  confer  upon  O'Connor  any  cause  of 
action' against  the  Railway  Company.  If  a  railway  com- 
pany condemns  real  estate  for  the  erection  thereon  of  a  road, 
and  builds  one  track  thereon,  then  we  are  of  opinion 
that  the  building  of  one  or  more  additional  tracks  on  the 
same  right  of  way  and  on  the  same  profile  or  grade,  should 
be  construed  to  be  within  the  purview  and  purposes  of  the 
original  condemnation ;  but,  as  already  stated,  the  evidence 
tends  to  show  that  the  Railway  Company,  within  four  years 
of  the  suit  brought,  laid  a  water  pipe  across  the  O'Connor 
lot  and  built  a  fence  between  the  front  of  it  and  its  coal 
house  and  the  street.  The  building  of  this  fence  and  the 
laying  of  this  water  pipe  were  not  elements  that  might  have 
been  considered  in  determining  O'Connor's  damage  to  his 
property  by  reason  of  the  original  location  of  the  coal  house 
in  the  street  in  front  thereof.  They  were  not  things  that 
^onld  naturally  or  probably  result  from  the  proper  and 
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ordinary  ose  of  the  coal  house,  and  if  O'Connor's  prop- 
erty has  been  depreciated  in  value  by  reason  of  the  erets 
tion  and  maintaining  of  said  fence  and  the  location  of 
said  water  pipe,  he  is  entitled  to  recover  such  damages. 

The  judgment  of  the  district  court  is  reversed  and  tbo 
oanae  remanded, 

Reveksed  and  bbuakdbd. 


O.  D.  Obbrt  bt  al,,  appellekb,  v.  W.  C.  Wentz, 

APPELLANT. 

Filed  Octobbk  3,  IBS4.    Na  6578. 

Aeriew:  Failube  to  File  Brief:  Affirhahob.  ThesppelUnt 
filed  nojarier  in  this  case,  and  as  the  ple&diDgB  sapport  the  decree 
reodered,  tbejadgment  of  Ibe  district  court  Is  affirmed  witliont 
fkirtber  examiaation  of  the  record. 

Appeal  from  the  district  court  of  Hamilton  county. 
Heard  below  before  Wheeler,  J. 

Hainan  &  Smith,  for  appellant. 

Honoard  M.  Kellogg,  contra. 


— :  :  Rbvibw.     Error  caDnot  be  predicated  apon  the 

submissioii  of  an  issae  to  the  jary  when  the  party  alleging  sach 
error,  by  a  reqoeet  for  an  instraction,  himself  asked  the  submis- 
sion of  the  issue. 


Companies:  Firbs:  Damages:  Ck)NTRiBUTOBT 
Neolioenoe.  The  owner  of  land  cannot  be  deprived  of  the 
Iree  enjoyment  of  his  property  by  the  construction  of  a  railroad 
a^JA^^Dt  thereto,  and,  therefore,  his  £Eulure  to  take  unusual  pre- 
cautions against  its  destruction  by  fires  negligently  set  out  by 
the  railroad  cannot  be  urged  as  a  defense  to  an  action  to  recover 
for  such  loss;  nor  can  contributory  negligence  in  such  cases  be 
predicated  upon  his  proper  use  of  his  property  in  the  usual  man- 
ner, but  the  obvious  hazard  of  fires  is  a  fact  which  he  cannot 
disregard,  and  he  Is  bound  to  take  such  precautions  as  a  pertion 
of  ordinary  prudence  would  take  for  the  protection  of  his  prop- 
erty, not  against  anticipated  negligence  of  the  railroad,  but 
against  such  obvious  hazards. 
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FiLiED  October  2,  1894.    No.  458a 

1.  Beyiew:  Misconduct  of  Jubob:  Eyidsncb.  Where  a  new 
trial  is  asked  for  on  the  ground  of  misconduct  of  a  juror  or  of 
the  prevailing  party,  the  finding  of  the  trial  court  in  support  of 
the  verdict  will  not  be  set  aside  unless  the  evidence  of  miscon- 
duct is  of  a  dear  and  convincing  diaracter. 

2l  ITew  Trial :  Conyebsationb  with  Jubobs:  Eyidsncb.  While 
all  communications  during  a  trial  between  jurors  and  persons 
connected  with  the  case  are  to  be  avoided,  still  a  verdict  should 
not  be  set  aside  because  a  witness  has  been  seen  in  conversation 
with  a  juror,  where  it  is  made  to  appear  that  there  was  no  oom- 
mnnication  with  reference  to  the  case. 

3.  Instmotions.  Where  the  facta  of  a  case  call  for  the  application 
of  a  specialization  of  or  a  limitation  of  a  general  rule  of  law,  an 
instruction  simply  stating  the  general  rule  is  not  erroneous 
where  other  instructions  correctly  state  the  specialization  or 
limitation. 

L  Trial:  Instructions.  It  is  not  error  to  refuse  an  instruction 
which  states  to  the  jury  an  inference  of  fact  to  be  drawn  from 
the  evidence  and  no  rule  of  law. 
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7.  Review :  Consolidation  of  Cases:  Joint  Motion  fob  New 
Trial:  Affibmancb.  When  seTeral  cases  with  diifenDt 
plaintifis,  preseDting  differeDt  states  of  fact,  were,  by  agreement, 
tried  together,  and  by  stipalation  all  the  plaintifb  joined  in  one 
motion  for  a  new  trial  and  in  one  petition  in  error,  hdd,  that  the 
proceedings  were  indivisible,  and  that  the  Judgment  mast  be 
affirmed  as  to  all  if  free  from  error  as  to  one. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Doanb,  J. 

See  opiuion  for  citation  of  authorities. 

Montgomery,  Charlton  &  Hall,  Breckenridge,  Brechen^ 
ridge  &  Orofootj  and  R.  W.  Barger,  for  plaintiffs  in  error. 

iJ.  8.  Hall  and  B,  P.  Waggener,  contra. 

Irvine,  C. 

The  grounds  of  the  Omaha  Fair  &  Expoeition  Associa- 
tion lay  near  a  railroad  belonging  to  the  Omaha  Belt  Bail- 
way  Company,  and  operated  by  the  Missouri  Pacific  Bail- 
way  Company.  A  fire  started  between  the  tracks  of  the 
railroad  and  the  fair  grounds,  destroying  a  portion  of  the 
fence  surrounding  the  latter  and  certain  buildings.  The 
Fair  &  Exposition  Association  held  insurance  on  this  prop- 
erty in  a  number  of  companies.  After  adjustment  and 
payment  of  the  loss,  the  Fair  &  Exposition  Association  and 
the  insurance  companies  joined  in  an  action  against  the 
Missouri  PaciBc  Bail  way  Company  to  recover  from  that 
company  on  account  of  said  loss,  alleging  that  the  fire  had 
been  negligently  set  out  by  the  railroad  company.  The 
negligence  specifically  alleged  was  the  defective  construction 
of  an  engine  and  the  permitting  of  dry  grass  and  weeds 
and  old  ties  to  accumulate  on  the  right  of  way.  Certain 
other  persons,  who  owned  property  situated  upon  the  fisiir 
grounds  which  was  destroyed  by  the  same  fire,  brought 
separate  actions  to  recover  for  the  same  loss.     Some  of  these 
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were  brought  against  both  the  Missouri  Pacific  and  the 
Omaha  Belt  Railway  Company.  In  some  of  these  actions 
insurance  companies  joined  as  plaintiffs  on  the  same  grounds 
as  in  the  principal  case.  In  some  of  the  cases  answera  and 
replies  were  filed  and  issues  duly  made.  In  one  at  least 
there  was  a  stipulation  to  consider  the  case  at  issue  on  the 
same  issues  as  made  by  the  pleadings  in  other  cases.  The 
cases  were  tried  together,  and  there  was  a  separate  verdict 
in  favor  of  the  defendants  in  each  case.  A  stipulation  was 
filed  that  only  one  motion  for  a  new  trial  need  be  filed ; 
that  such  motion  entitled  in  each  case  should  be  considered 
a  motion  for  a  new  trial  in  each  case ;  that  the  cases  shoulc^ 
be  heard  together  upon  the  motion  for  a  new  trial,  and  in 
case  it  should  be  overruled^  said  cases  should,  for  the  pur- 
pose of  prosecuting  a  petition  in  error,  be  consolidated  and 
taken  to  and  heard  in  the  supreme  court  upon  one  petition 
in  error  and  one  record,  and  that  only  one  bill  of  excep- 
tions should  be  settled,  the  same  to  apply  to  each  of  the 
cases.  Separate  judgments  were,  Jiowever^  entered  by  the 
district  court.  The  plaiutiflB  in  all  the  cases  have  now 
joined  in  one  petition  in  error  seeking  a  reversal  of  these 
judgments. 

1.  The  first  question  we  are  called  upon  to  consider  re- 
lates to  assignments  of  error  in  regard  to  the  overruling  of 
the  motion  for  a  new  trial  in  so  far  as  it  was  based  upon 
charges  of  misconduct  of  a  jur}^man  and  of  the  defend- 
ants. The  evidence  upon  these  charges  is  substantially  as 
follows:  There  are  affidavits  of  two  attorneys  for  the 
plaintiffs  that  a  witness  in  said  action  was  one  Smith,  an 
expert  engineer  and  master  mechanic,  at  the  time  of  the 
trial  an  employe  of  a  railroad  company  in'  Texas  and  at 
the  time  of  the  fire  in  controversy  roundhouse  foreman  and 
inspector  of  engines  for  the  defendant;  that  one  Gibb  was 
a  jurymdn  engaged  in  the  trial  of  the  case ;  that  after  the 
adjournment  of  court  one  evening,  after  the  arguments  to 
the  jury  had  been  commenced  and  before  they  were  con- 
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cludeil^  the  attorneys  making  the  affidavits  entered  the  bar- 
room of  a  hotel  in  Omaha  and  while  there  Smith  and  Gibb 
entered  the  room.  They  approached  the  bar  and  stood  at 
some  distance  from  the  attorneys.  The  attorneys  heard 
Smith  ask  Gibb  what  he  would  take,  heard  Gibb  answer^ 
and  saw  Smith  order  drinks;  then  Smith  turned  to  the  at- 
torneys and  invited  them  to  drink,  but  they  declined. 
They  then  saw  Smith  hand  money  to  the  bartender,  appar- 
ently in  payment.  Gibb  testifies  that  when  Smith  lived 
in  Omaha  he  and  Gibb  were  intimate  friends;  that  during 
the  trial  he  held  no  communication  with  Smith  until  in- 
formed by  another  juryman  that  the  trial  judge  had  in- 
formed him  that  a  juryman  might  speak  to  a  witness  dur- 
ing the  trial,  provided  there  was  no  communication  in 
reference  to  the  case;  that  accordingly  Gibb  entered  into  a 
conversation  with  Smith  on  such  topics  as  their  former  in- 
timacy suggested,  and,  as  Smith  was  about  to  depart,  nsked 
him  to  take  a  drink;  thatGibb  took  soda  water;  thut  there 
was  no  conversation  between  them  in  anywise  relating  to 
the  case.  The  question  as  to  whether  or  not  a  verdict 
would  be  set  aside  merely  upon  proof  that  a  juryman  par- 
took of  intoxicating  liquors  during  the  trial  is  not  pre- 
sented by  this  record.  The  attorneys  both  testify  that  they 
heard  Gibb^s  answer  to  Smith's  inquiry  as  to  what  Gibb 
would  take,  but  they  do  not  state  what  that  answer  was. 
They  say  that  they  heard  the  drinks  ordered,  but  they  do 
not  say  what  was  ordered.  Gibb's  testimony  that  he  drank 
soda  water  stands,  therefore,  undisputed.  This  feature 
may,  therefore,  be  dismissed  from  consideration  and  our 
attention  directed  to  the  proof  by  which  it  is  attempted  to 
established  an  undue  influence  upon  the  juryman.  In  the 
first  place  the  trial  court  found  in  favor  of  the  defendants 
on  this  point,  and  the  finding  of  that  court  should  not  be 
disturbed,  if  supported  by  sufficient  evidence.  Vhe  evi- 
dence would  have  to  be  very  clear  and  convincing  to  sup- 
port a  reversal  against  the  finding  of  the  trial  judge  on 
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such  a  point.  {Foxworthy  v.  City  of  Hastings,  31  Neb.,  835; 
EcerUm  v.  Esgate,  24  Neb.,  236;  Cor tely ou  v,  McCarthy, 
37  Neb.,  742.)  In  the  next  placje  the  evidence  was  con- 
flicting as  to  whether  the  witness  purchased  the  drinks  for 
the  juror  or  the  juror  for  the  witness.  The  cases  cited,  of 
Ensign  v.  Harney ,  15  Neb.,  330,  and  Vose  v.  MuUer,  23 
Neb.,  171,  were  cases  where  favors  had  been  bestowed  on 
jurors  by  the  prevailing  party  or  his  attorney,  and  the  case 
of  Johnson  r.  Greim,  17  Neb.,  447,  was  one  where  the  jury, 
during  a  view  of  the  premises,  had  taken  a  meal  at  the 
bouse  of  the  prevailing  party,  and  the  verdict  was  sustained 
npon  the  ground  that  they  were  in  charge  of  a  bailiff  in- 
structed to  provide  them  with  food ;  that  there  was  no 
other  available  place,  and  that  the  jury  was,  therefore, 
placed  under  no  obligations  to  the  prevailing  party.  Mere 
communications  between  a  party  and  a  juror,  not  referring 
to  the  case  and  unaccompanied  by  circumstances  creating 
obligations,  or  such  as  would  probably  create  a  sense  of  ob- 
ligation, have  never  been  held  in  this  state  sufficient  alone 
to  vitiate  a  verdict.  There  was  affirmative  testimony  that 
DO  communication  took  place  in  regard  to  the  case;  that 
the  communication  flowed  simply  from  the  meeting  of 
old  friends,  and  there  was  evidence  from  which  the  trial 
c*ourt  might  have  found  that  if  obligations  were  created 
they  were  upon  the  witness  and  not  upon  the  juror.  But 
the  evidence  was  not  such  as  to  require  the  trial  court 
to  treat  the  act  of  Smith  as  that  of  the  defendant.  It 
might  be  in  some  cases  that  the  relations  of  a  witness  to 
one  of  the  parties  would  be  such  that  a  communication  be- 
tween such  witness  and  a  juror  should  be  looked  upon  with 
as  much  suspicion  as  a  communication  with  a  party ;  but 
it  was  shown  that  Smith  had  left  the  employ  of  the  defend- 
ant^ was  then  living  in  a  distant  state,  and  the  trial  court 
was  justified,  under  the  evidence,  in  regarding  him  as  it 
would  any  other  witness.  Certainly,  a  verdict  should  not 
be  set  aside  upon  such  evidence  of  transactions  between  a 
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juror  and  a  casual  witness  where  an  absenoe  of  all  commu- 
nications with  reference  to  the  case  is  affirmatively  shown. 
It  can  hardly  be  too  often  repeated  that  parties,  counsel, 
witnesses,  and  all  other  persons  should  be  extremely  care- 
ful to  avoid  evil  and  the  appearance  of  evil  in  their  rela- 
tions to  jurors.  It  is  sometimes  necessary,  to  avoid  the 
possibility  of  error,  that  verdicts  be  set  aside  simply  be* 
cause  there  may  have  been  an  undue  influence  exerted,  and 
for  that  reason  even  innocent  communications  are  fraught 
with  some  danger.  In  this  case,  however,  the  showing 
made  by  the  plaintiffs  was  so  explained  that  the  trial  judge 
did  right  in  not  setting  aside  the  verdict  upon  this  ground. 
2.  All  the  other  assignments  relate  to  the  instructions 
given  and  refused.  -  In  the  petition  in  error  error  is  as- 
signed on  these  subjects  in  the  same  manner  as  in  Hiatt  r. 
Kinkaid,  40  Neb.,  178.  This  form  of  assignment,  there- 
fore, precludes  us  from  examining  any  group  further  than 
to  ascertain  that  the  action  of  the  district  court  was  correct 
as  to  one  instruction  of  that  group.  Among  the  instructions 
given  by  the  court  of  its  own  motion  and  so  grouped  was  the 
following :  *'  If  you  shall  find  from  all  the  testimony  that 
what  was  done  or  omitted  to  be  done  by  the  defendants  was 
such  as  would  not  have  been  done  or  omitted  to  be  done  by  a 
person  of  ordinary  prudence,  under  like  circumstances,  then 
negligence  would  be  imputed  to  the  defendants  for  such  act 
or  omission.'^  The  criticism  of  this  instruction  is  that  it 
makes  ordinary  care  the  test  and  fails  to  state  to  the  jury 
the  degree  of  care  required  to  prevent  fires  along  railroads 
owing  to  the  extra  hazard  in  such  cases;  but,  at  the  request 
of  plaintiffs  the  jury  was  instructed  that  it  was  the  duty  of 
a  railroad  company  to  take  such  precaution  against  danger 
of  any  kind,  including  the  danger  of  setting  out  fire,  as 
the  magnitude  of  the  peril  demands,  and  that  the  ordinary 
care  to  be  used  in  the  management  of  a  railroad  requires 
precautions,  which,  if  used  in  any  business  involving  less^ 
risk,  would  be  deemed  equivalent  to  the  utmost  care.     The 
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subetanoe  of  this  rule  was  given  in  three  other  instructions 
requested  by  the  plaintiffs,  so  that,  takiug  the  whole  charge 
together,  the  jury  was  instructed  precisely  according  to 
plaintifis'  theory  on  this  subject.  The  use  of  the  term  ''  un- 
der like  circumstances''  in  the  instruction  complained  of 
called  attention  to  the  particular  nature  of  this  case  and 
coupled  the  plaintiffs'  instructions  with  the  general  instruc- 
tion given  in  such  a  manner  as  to  make  the  former  com- 
plementary to  the  latter  and  remove  any  possibility  of  a 
conflict  in  the  instructions  or  confusing  the  jury.  It  is  not 
error  to  state  correctly  in  one  instruction  a  general  rule  of 
law  when  in  other  parts  of  the  charge  proper  specializations 
and  limitations  are  made  with  regard  to  the  particular  case 
under  consideration,  even  where  the  general  rnle,  standing 
alone,  might  be  too  broad  for  the  case  and  might  operate  to 
mislead  the  jury. 

3.  Among  the  instructions  refused  particular  complaint 
is  made  of  the  refusal  of  the  ninth,  twelfth,  and  fourteenth. 
It  wais  not  error  to  refuse  these  instructions,  for  the  reason 
that  they  all  presented  inferences  of  fact  and  not  of  law. 
We  quote  the  fourteenth.  "You  are  instructed  that  a  fire 
seen  to  break  out  in  grass  near  and  to  the  leeward  of  a 
railroad  track  soon  after  the  passing  of  an  engine  affords  a 
presumption  that  the  engine  set  out  the  fire,  which,  if  you 
find  that  the  defendant  was  operating  the  road,  should  be 
rebutted  by  evidence  that  the  fire  was  set  out  in  another 
way."  This  instruction  suggested  no  rule  of  law.  The 
burden  of  proof  was  upon  the  plaintiffs  to  show  that  the 
defendant  set  out  the  fire,  and  it  was  for  the  jury  to  say, 
under  all  the  evidence,  whether  or  not  there  was  a  prepon- 
derance of  the  evidence  to  that  effect,  and  not  for  the  court 
to  say  that  an  inference  of  fact  must  be  drawn.  The  in- 
struction was  argumentative  upon  the  facts,  and  under 
oar  Code  of  Procedure  vicious  for  that  reason.  Instruc- 
tions 9  and  12,  while  couched  in  somewhat  different  lan- 
guage, were  of  the  same  nature. 
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tained  in  the  same  manner  as  his  damages  for  the  original 
location  of  the  road. 

The  erection  and  use  of  the  coal  house  in  the  street  in 
front  of  the  O'Connor  property  in  1878  or  1879  was  an 
additional  burden  thereto,  and  invested  the  then  owner  of 
said  property  with  a  right  of  action  for  damages  against 
the  Railway  Company  by  reason  thereof.  That  right  of 
action  was  barred  within  four  years  from  tiiat  date.  And 
{he  measure  of  damages  to  the  owner  of  the  O'Connor 
property  by  reason  of  the  erection  of  said  coal  house  and 
its  use  was  the  depreciation  caused  by  reason  of  the  erec- 
tion of  the  coal  house  and  its  original  and  proper  use  for 
all  time;  and  in  arriving  at  the  amount  of  this  deprecia- 
tion  or  damage,  the  proximity  of  the  coal  house  to  the 
property,  the  capacity  of  the  coal  house,  the  danger  from 
fire,  the  annoyance  from  soot  and  smoke  and  coal  dust, 
the  probable  damage  to  the  house  on  the  property  from 
the  jars  caused  by  passing  trains  and  engines,  were  all  com- 
petent and  proper  elements  for  consideration.  All  these 
things  were  within  the  realm  of  results  that  would  naturally 
flow  from  the  proper  and  ordinary  use  of  the  coal  house, 
and  were  involved  in  and  a  part  of  the  damages  sustained 
by  the  O'Connor  property  by  reason  of  the  location  and 
use  of  the  coal  house.  Coal  could  not  be  loaded  into  nor 
out  of  said  coal  house  without  making  a  dust.  The  ooal 
oould  not  be  brought  to  the  coal  house  except  on  cars 
pulled  by  engines.  These  engines  could  not  be  present  at 
the  coal  house,  either  for  the  purpose  of  hauling  coal  there 
or  for  taking  on  a  supply  of  coal,  without  the  usual  ac- 
companiments of  smoke,  steam,  cinders,  the  ringing  of 
bells,  and  the  sounding  of  whistles.  We  conclude,  there- 
fore, that  where  the  owner  of  a  lot  fronting  on  a  street 
sues  a  railway  company  for  d  images  to  his  lot  by  reason  of 
the  erection  and  use  in  said  street  in  front  thereof  of  a  coal 
house,  the  owner's  measure  of  damages  is  the  depreciation 
in  the  market  value  of  his  real  estate  caused  by  the  ereo- 
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tion  and  proper  and  ordinary  use  of  the  ooal  house  for 
all  time.  No  doubt  that  in  an  inquiry  as  to  the  amount 
•of  such  damages  the  depreciation  in  the  rental'  value  of 
the  premises  might  be  shown,  as  that  would  tend  to 
show  the  amount  of  depreciation  that  the  property  had 
suffered.  And  we  further  conclude  that  such  owner's 
right  of  action  accrues  upon  the  location  of  the  coal  house 
or  other  improvement,  of  which  he  complains,  in  the  street, 
and  IB  barred  within  four  years  therefrom ;  and  that  in 
such  right  of  action  are  embraced  all  things  effecting  his 
property  which  result  from  the  ordinary  and  proper  use  of 
the  improvement  complained  of  We  conclude,  therefore, 
that  the  learned  judge  of  the  district  court  erred  in  giving 
the  instruction  complained  of. 

There  remain  in  the  case  a  few  points  for  disposition. 
JLs  already  stated,  the  evidence  shows  that  within  four  years 
prior  to  the  bringing  of  this  suit  the  Railway  Company 
•constructed  in  the  street  opposite  the  O'Connor  property 
an  additional  side  track  for  use  in  connection  with  its  coal 
bouse.  This  did  not  confer  upon  O'Connor  any  cause  of 
action' against  the  Railway  Company.  If  a  railway  com- 
pany condemns  real  estate  for  the  erection  thereon  of  a  road, 
4Uid  builds  one  track  thereon,  then  we  are  of  opinion 
that  the  building  of  one  or  more  additional  tracks  on  the 
same  right  of  way  and  on  the  same  profile  or  grade,  should 
be  construed  to  be  within  the  purview  and  purposes  of  the 
original  condemnation ;  but,  as  already  stated,  the  evidence 
tends  to  show  that  the  Railway  Company,  within  four  years 
of  the  suit  brought,  laid  a  water  pipe  across  the  O'Connor 
lot  and  built  a  fence  between  the  front  of  it  and  its  coal 
house  and  the  street.  The  building  of  this  fence  and  the 
laying  of  this  water  pipe  were  not  elements  that  might  have 
been  considered  in  determining  O'Connor's  damage  to  his 
property  by  reason  of  the  original  location  of  the  coal  house 
in  the  street  in  front  thereof.  They  were  not  things  that 
would  naturally  or  probably  result  from  the  proper  and 
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additional  duty  on  the  owner  of  adjacent  land  and  requires 
him  to  take  no  precautions  whatever  to  avoid  injury  by 
fire.  A  somewhat  modified  but  similar  doctrine  is  infera- 
ble from  the  case  of  PUtaburgh,  C.  &  St.  L.  R,  Go.  v.  Jones, 
86  Ind.y  496.  Nearly  all  the  modern  cases  asserting  this 
doctrine  cite  the  case  of  Kellogg  v.  Chicago  &  N.  W.  R.  Co^ 
26  Wis.,  223;  but  in  Murphy  v.  Chicago  &  K  W.  R.  Co., 
46  Wis.,  222,  this  case  was  explained  as  holding  only  that 
under  the  facts  thereof  the  court  was  right  in  refusing  to 
charge  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  in  the  latter  case  and  im 
Cltme  V.  MUvmukee  &  N.  R.  Co.,  75  Wis.,  532,  it  was  held 
that  similar  facts  should  go  to  the  jury.  The  expressions 
in  the  opinion  in  Kellogg  v.  Chicago  &  N.  W.  R.  Co.y  so 
far  as  they  extended  beyond. the  rule  that  n^ligenoe  per  «« 
had  not  been  shown,  were  distinctly  disapproved. 

In  a  large  class  of  cases  the  rule  is  asserted  that  a  land 
owner  cannot  be  charged  with  contributory  negligence 
where  he  uses  his  property  in  the  usual  course  for  the  pur- 
pose for  which  it  is  adapted.  Patton  v.  St.  Louis  &  S.  F. 
R.  Co.,  87  Mo.,  117,  Kalbfleisoh  v.  Long  Island  R.  Co.,  102 
N.  Y.,  520,  and  Philadelphia  &  R.  R.  Co.  v.  Hendrickson, 
80  Pa.  St.,  182,  are  illustrations  of  this*rule.  In  a  larger 
number  of  cases,  however,  it  has  been  held  that  facts  some- 
what similar  to  those  charged  against  the  plaintiffs  would 
constitute  evidence  of  contributory  negligence  which  should 
be  submitted  to  the  jury.  {Kansas  P.  R.  Co.  v.  Brady ,  17 
Kan.,  380;  Kansas  City,  F.  S.  &  O.  R.  Co.  v.  Owen,  25 
Kan.,  419;  Missouri  P.  R.  Co.  v.  Cornell,  30  Kan.,  35; 
Garrett  v.  Chicago  &  N.  W,  R.  Co.,  36  la.,  121;  Slossen  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  60  la.,  215;  Bryant  ». 
Central  V.  R.  Co.,  56  Vt.,  710;  Karaen  v.  Milwaukee  A 
St.  P.  R.  Co.,  29  Minn.,  12;  lUinois  C  R.  Co.  v.  Nunn,  51 
111.,  78;   Chicago  &  N.  W.  R.  Co.  v.  Simonson,  54  111.,  504.) 

In  Burlington  &  M.  R.  Co.  v.  Westover,  4  Neb.,  268,  it 
was  held  that  the  failure  of  the  plaintiff  to  plow  fire-breaks 
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about  his  premises  did  not  constitute  contribatory  negli- 
gence, the  court  saying,  ''All  take  the  risk  of  injuries  un- 
avoidably produced  by  the  use  of  fire  for  the  purpose  of 
generating  steam ;  but  upon  what  authority  is  any  one  to 
be  deprived  of  the  free  and  ordinary  use  of  his  property, 
in  order  to  prevent  its  destruction  by  the  negligent  use  his 
neighbor  may  make  of  his?  We  know  of  no  such  author- 
ity.^ In  the  same  case  it  was  held  that  the  fact  that  the 
railroad  company  permitted  dry  grass  and  rubbish  to  re- 
main on  its  land  was  one  from  which  the  jury  might  in- 
fer n^ligence.  As  applied  *to  the  facts  of  that  case,  the 
correctness  of  the  decision  cannot  be  doubted.  The  con- 
struction of  a  railroad  near  one's  premises  does  not  require 
one  to  forbear  the  ordinary  use  of  his  land,  nor  does  it  re- 
quire him  to  take  unusual  precautions  to  guard  against  the 
consequences  of  probable  negligence  on  the  part  of  the  rail- 
road ;  but  a  railroad  company  is  liable  for  losses  caused  by 
fires  set  out  only  when  the  fires  are  set  out  by  its  negli- 
gence. In  spite  of  the  utmost  precautions  fires  may  arise, 
and  while  the  owner  of  adjacent  land  need  not  fortify  him- 
self against  negligence  merely  to  be  anticipated  and  not  yet 
oommittedi  still,  especially  as  fires  are  not  necessarily  the 
resalt  of  n^ligenoe,  he  should  be  required  to  take  such 
precautions  as  a  person  of  reasonable  prudence  would  un- 
der similar  circumstances  to  prevent  the  destruction  of  his 
property.  This  rule  does  not  deprive  him  of  the  beneficial 
enjoyment  of  his  property  any  more  than  in  any  other 
case  of  negligence.  It  would  probably  be  under  very  ex- 
ceptional circumstances  that  he  would  be  required  to  do  any 
affirmative  act  for  his  protection;  but  to  hold  that  with 
knowledge  of  the  danger  he  may  place  combustible  mate- 
rials in  such  a  manner  as  to  invite  the  spread  of  any  fire 
which  may  be  set  out  and,  notwithstanding  such  act,  recover, 
would  be  to  establish  a  rule  wholly  foreign  to  the  spirit  of 
oor  law  and  as  unjust  as  it  would  be  unique.  Here  the 
evidence  tended  to  show  that  the  fair  association  actually 
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went  off  of  its  own  property  and  performed  acts  which  re- 
salted  in  the  accumulation  of  combustible  matter  near  the 
tracks  of  the  defendant  and  between  those  tracks  and  the 
fair  grounds.  This  was  certainly  sufficient  evidence  to  sub- 
mit to  the  jury  under  the  well  settled  rule  in  this  state,  and 
the  court  did  not  err  in  so  doing. 

The  foregoing  discussion  should  properly  be  restricted  to 
the  principal  case  in  which  the  Fair  &  Exposition  Associa- 
tion was  a  plaintiff.  The  insurance  companies  joining  as 
plaintiffs  in  that  case  had  only  the  rights  acquired  by  what 
in  insurance  parlance  is  termed  "subrogation."  They  only 
succeeded  pro  tanto  to  the  rights  of  the  fair  association,  and 
all  that  has  been  said  properly  applies  to  their  case.  It 
will  be  recalled  from  the  statement  that  there  were  five 
other  cases  on  behalf  of  owners  of  property  on  the  grounds, 
and  companies  insuring  such  other  property.  The  other 
plaintiffs  had  nothing  to  do  with  the  acts  complained  of  as 
constituting  contributory  negligence,  and  there  was  no  evi- 
dence at  all  tending  to  show  contributory  negligence  on  the 
part  of  the  plaintiffs  in  these  other  cases;  but  by  agree- 
ment of  the  parties  the  cases  were  all  tried  together  and 
upon  the  same  evidence.  As  already  stated,  the  parties 
stipulated  that  only  one  motion  for  a  new  trial  should  be 
filed,  which  was  done.  They  also  stipulated  that  for  the 
purpose  of  prosecuting  a  petition  in  error  the  cases  should 
be  consolidated  and  heard  in  the  supreme  court  on  one  ])c- 
tition  in  error  and  one  record.  The  doctrine  is  well  settled 
that  where  two  or  more  plaintiff  or  defendants  join  in  a 
motion  for  a  new  trial,  if  the  verdict  is  good  against  one, 
the  motion  must  be  overruled  as  to  all.  {Scott  v.  Chope,  33 
Neb.,  41 ;  McDonald  v.  Bovyman,  40  Neb.,  266.)  It  has 
also  been  held  that  where  several  join  in  a  petition  in  error, 
if  the  judgment  attacked  was  good  against  one,  it  must  be 
affirmed  as  to  all.  {Gordon  v.  Little,  41  Neb.,  260.)  The 
writer,  while  considering  these  rules  firmly  based  on  au- 
thority, has  heretofore  regarded  them  as  purely  technical, 
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but  this  record  discloses  a,  reason  for  tbeir  application. 
These  cases, — some  with  two  plaintiffs,  some  with  a  dozen; 
some  with  one  defendant,  some  with  two, — presenting  dif- 
ferent rights,  different  defenses,  different  questions,  both  of 
law  and  of  fact,  were  tried  together  and  throst  upon  the 
court  and  the  jury  in  a  confused  mass.  In  the  motion  for 
a  new  trial  the  identity  of  the  several  cases  was  still  farther 
lost,  and  in  this  court  it  is  stipulated  that  they  shall  actu- 
ally be  consolidated  for  the  purpose  of  hearing.  By  tak- 
ing this  course  counsel  elected  to  waive  any  rights  existing 
by  reason  of  the  differences  between  the  cases  and  to  stake 
the  result  upon  whichever  case  might  present  the  least  fa- 
vorable aspect  The  attention  of  the  trial  court  not  hav- 
ing been  called  to  the  differences  in  the  cases,  and  there 
being  no  effort  to  sever  them  in  this  court,  we  must  enforce 
the  rule  as  above  stated. 


Judgment  affirmed. 


42    117 

42    117 

47188 

Andbew  G.  Wbandbb  v.  Fbank  Johnson.  42  u? 

M      08 
54    680 

Filed  Octobbb  2, 1894.    No.  6864. 

1.  Judgments  by  Consent:  Rbvisw.    A  psTty  cannot  be  heard 

to  urge  error  in  the  proceedings  leading  to  a  judgment  which 
was  entered  by  his  own  consent. 

2.  Transcripts  for  Beview.    The  transcript  of  the  record  filed 

in  the  supreme  coart  imports  in  this  court  absolute  veritj.  If 
in  foct  incorrect,  the  district  court,  and  not  this  court,  must 
make  the  correction. 

Error  from  the  district  court  of  Burt  county.     Tried 
below  before  Soott,  J. 

H.  H.  BoweSy  for  plaintiff  in  error. 

Sear9  &  Thomcbs,  contra. 
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Ibvinte,  C. 

The  record  in  this  case  discloses  that  the  action  was  begun 
by  Johnson  against  Weander  in  the  county  court  of  Burt 
county,  where  there  was  a  judgment  against  Weander,  from 
which  he  appealed  to  the  district  court.  In  the  district  court 
there  was  a  motion  by  Weander  to  dismiss  the  case,  for  the 
reason  that  Johnson  had  failed  to  file  his  petition  within  time. 
This  was  overruled  and  a  motion  filed  by  Johnson  to  dis- 
miss the  appeal  for  want  of  an  answer.  An  answer  was  filed 
notwithstanding  this  motion,  which  answer  was  stricken 
from  the  files,  leave  to  refile  the  same  denied,  and  appar- 
ently a  default  entered,  for  there  then  was  a  motion  to  set 
aside  the  default,  which  was  also  overruled  and  judgment 
entered,  the  judgment  reciting  that  it  was  the  same  as  had 
been  entered  in  the  county  court.  The  orders  of  the  court 
on  these  various  motions  are  assigned  as  error,  but  we  can- 
not examine  them,  for  the  reason  that  the  record  recites  that 
the  judgment  entered  was  by  consent  of  the  plaintiff  in 
error.  Having  consented  to  the  judgment,  he  cannot  be 
heard  to  urge  error  in  the  proceedings  leading  to  it.  It  is 
insisted  in  the  brief  that  the  record  is  incorrect  in  this  par- 
ticular and  that  there  was  no  consent.  The  transcript  of 
the  record  imports  absolute  verity  and  cannot  be  impeached 
in  any  manner.  We  must  take  that  transcript  as  we  find 
it.  If  the  transcript  is  not  correct,  or  if  the  record  is  not 
correct,  the  correction  must  be  made  in  the  district  court. 


Judgment  affirmed. 
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William  H.  Bightmire  v.  Henry  H.  Hunteman    5?  ]'»l 

••>6    fl04| 

et  al. 

Filed  Octobbb  2, 1894.    No.  5241. 

1.  Beview:  Admission  of  Ikcompstent  Evidenob:  HABMLraa 
Erbob.  a  jadgment  will  not  be  reversed  because  of  the  ad- 
mission of  inoompetent  evidence,  where  no  possible  prejodioe 
resulted. 


The  evidence  hdd  soffldent  to  sustain  the  verdict. 


Error  from  the  district  court  of  Platte  county.  Tried 
below  before  Post,  J. 

/.  L.  Albert  and  Whiimoyer  &  Gondring,  for  plaintiff  in 
error. 

/.  0.  Beeder^  eontra. 

Irvine,  C. 

The  defendants  in  error  sued  the  plaintiff  in  error  for 
building  materials  sold  and  delivered.  The  plaintiff  in 
error  interposed  a  counter-claim  for  damages  caused  by  de- 
fective material  and  delay  in  delivering  the  same.  There 
was  a  verdict  and  judgment  for  the  defendants  in  error  for 
$980.47. 

Error  is  assigned  on  the  admission  in  evidence  of  two 
papers,  designated  Exhibits  ''A''  and  ''B.''  Exhibit  A  is 
not  made  a  part  of  the  bill  of  exceptions  and  for  that  rea- 
son the  assignment  of  error  in  relation  thereto  would  have 
to  be  disregarded.  Exhibit  B  is  simply  a  list  of  the  ma- 
terial sued  for  in  the  second  count  of  the  petition.  The 
answer  expressly  admits  the  contract  for  this  particular 
material,  the  only  issue  raised  being  as  to  the  fact  of  its  de- 
livery and  as  to  its  character.  This  list  could  have  no  in- 
fluence on  the  determination  of  this  issue ;  and  whether  or 
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not  it  was  competent,  its  admission  could  not  have  been 
prejudicial.  It  would  seem  from  the  general  testimony 
that  Exhibit  A  was  a  similar  list  of  other  material,  and  the 
same  remarks  would  be  applicable  to  it. 

The  principal  assignment  of  error  is  that  the  verdict  is 
not  sustained  by  the  evidence  and  that  it  is  excessive.  It 
18  admitted  that  the  defendants  in  error  were  entitled  to 
some  judgment  against  the  plaintiff  in  error,  but  it  is  niged 
that  the  judgment  rendered  was  too  large.  No  question  of 
law  is  involved  in  this  assignment,  and  it  would  be  useless 
to  state  the  evidence  in  the  opinion.  It  has  been  examined 
and  found  to  be  conflicting,  with  sufficient  evidence  on  be- 
half of  the  defendants  in  error  to  forbid  our  disturbing  the 
verdict 


Judgment  affirmed* 


Po6T,  J.,  not  sitting. 


^  8^1  Orrin  R.  Cain  v.  dry  of  Omaha. 

FiLBD  OcTOBBB  2,  1894.     No.  6590. 

1.  Eminent  Domain:  Local  Assbssmevts:  Spsoial  Benefits. 

The  only  foandation  for  a  local  assessment  lies  in  the  special 
benefits  conferred  npon  the  property  assessed,  by  the  improve- 
ment to  pay  which  the  assessment  is  made,  and  an  asnessment 
beyond  the  benefit  so  conferred  is  a  taking  of  property  for  pab- 
lic  use  without  compensation,  and  therefore  illegal. 

2.  Metropolitan  Cities:   Local  Assessments:  UNSuBDiyiDBa 

Tbagt.  Under  the  law  relating  to  cities  of  the  metropolitan 
dass,  where  an  improvement  extends  throagh  an  nnsnbdivided 
tract  of  land,  sach  tract  is  not  subject  to  local  assessment  to  pay 
for  such  improvement  to  a  greater  distance  from  the  improve- 
ment than  the  average  distance  to  which  assessments  on  subdi- 
vided lote  are  levied. 
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Erbor  from  the  dietriot  court  of  Douglas  countj.  Tried 
below  before  Hopewell,  J. 

B.  O.  Burbankf  for  plaintiff  in  error. 

W,  J.  ConneO,  contra. 

Irvine,  C. 

The  plaintiff  was  the  owner  of  a  strip  of  land  about  900 
feet  long  and  189f  feet  deep  fronting  on  Locust  street,  in 
the  city  of  Omaha,  and  designated  as  '^taz  lot  67.''  For 
the  purpose  of  opening  Twenty-second  street  from  some 
point  south  to  Locust  street  the  city  appropriated  a  strip  of 
land  66  feet  wide  across  the  land  of  the  plaintiff.  The  re- 
sult of  opening  this  street  was  to  leave  tax  lot  67  in  two 
tracts,  one  extending  east  from  Twenty-second  street,  so 
extended,  314  feet,  the  other  extending  west  from  Twenty- 
second  street  607  feet  The  plaintiff  was  awarded  $3,010 
for  the  strip  of  land  so  taken.  In  order  to  pay  this  award 
a  local  assessment  was  levied  on  lot  67  and  other  property. 
The  plaintiff  paid  that  portion  of  the  assessment  levied  on 
lot  67  under  protest,  having  objected  to  the  levy  before  the 
board  of  equalization,  and  then  brought  his  action  under 
Compiled  Statutes,  1889,  chapter  12a,  section  69,  to  re- 
cover back  the  taxes  so  paid  as  being  invalid,  unjust,  and 
inequitable.  It  was  alleged  that  the  amount  assessed  upon 
tax  lot  67  was  exorbitant,  unjust,  and  illegal,  and  in  ex- 
cess of  the  special  benefits  conferred,  and  that  property 
south  of  said  tax  lot  was  not  assessed  at  all,  although 
equally  benefited.  These  allegations  were  put  in  issue. 
There  was  a  trial  to  the  court  and  a  finding  and  judgment 
for  the  defendant,  from  which  the  plaintiff  prosecutes  er- 
ror, assigning  practically  only  that  the  finding  and  judg- 
ment are  not  sustained  by  the  evidence.  The  city  rested 
its  case  uppn  the  plaintiff's  evidence,  and  there  is  no  con- 
flict whatever  in  the  proof.     The  city  has  not  furnished 
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US  with  a  brief,  and  we  are  not  informed  upon  what  grounds 
the  learned  district  judge  determined  the  case — ^perhaps 
from  a  doubt  of  the  authority  of  the  court  to  review  the 
assessment  in  such  a  proceeding.     The  uncontradicted  evi- 
dence shows  that  the  whole  amount  awarded  for  the  appro- 
priation of  property  was  to  the  plaintiff,  for  the  strip  of 
land  referred  to.     Of  the  $3,010  so  awarded,  $1,000  was 
levied  upon  that  portion  of  lot  57  lying  east  of  Twenty- 
second  street,  $1,000  on  that  portion  lying  west  of  Twenty- 
second  street,  and  the  remainder  in  small  amounts  on  land 
lying  on  either  side  of  Twenty-second  street  north  of  Lo- 
cust, extending  back  from  Twenty-second  street  184  feet 
and  north  from  Locust  street  six  blocks.     The  fact  that 
two-thirds  of  this  tax  was  levied  upon  the  remainder  of 
the  tract,  a  part  of  which  was.  appropriated,  and  the  other 
one-third  distributed  in  very  small  sums  over  a  vast  area, 
is  in  itself  suflBcient  to  excite  grave  suspicions  as  to  the 
bona  fda  of  the  proceedings.     Cain  subdivided  lot  67 
into  eighteen  lots,  upon  which  he  constructed  houses.    The 
evidence  is  uncontradicted  that  no  portion  of  lot  57  re- 
ceived any  benefit  from   the  opening  of  Twenty-second 
street  except  the  two  lots  which   were  thereby  given  a 
frontage  upon  that  street,-^in  other  words,  made  corner 
lots  by  the  improvement, — and  that  the  benefit  to  those 
lots  did  not  exceed  $150  each.     It  is  elementary  constitu- 
tional law  that  the  only  foundation  for  a  local  assessment 
lies  in  the  special  benefits  conferred  by  the  improvement, 
and  that  a  local  assessment  beyond  the  special  benefits  con- 
ferred is  a  taking  of  private  property  for  public  use  with- 
out compensation.  (Hanaoom  v.  Qty  of  Omaha,  11  Neb., 
37.)     This  tax  exceeds  the  special  benefits  conferred  by  at 
least  $1,700,  and  to  that  extent  was  clearly  illegal. 

Further,  the  tax  was  levied  on  the  whole  of  lot  57,  ex- 
tending west  from  Twenty-second  street  507  feet  and  east 
therefrom  314  feet.  Among  the  subdivided  ^ots  to  the 
north  the  assessment  did  not  extend  beyond  a  depth  of  184 
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feet  Section  73  of  the  law  relating  to  cities  of  the  met- 
ropolitan class  provides  that  when  ''any  public  improve- 
ment shall  extend  into  or  through  any  unsubdivided  tract, 
parcel,  or  parcels  of  land,  said  taxes  shall  be  levied  so  as 
not  to  be  charged  against  the  real  estate  adjoining  such  im- 
provement for  a  greater  depth  than  the  average  distance 
through  the  subdivided  real  estate  to  be  taxed  for  said  pur- 
pose*'^ Under  this  statute  no  portion  of  lot  67  lying  more 
than  184  feet  from  Twenty-second  street  could  be  taxed. 
The  evidence  clearly  shows  that  the  assessment  was  made 
in  an  illegal  manner  and  that  it  was  grossly  unjust.  In 
ftct  the  whole  scheme  of  assessment  is  such  as  to  indicate 
that  an  attempt  was  made  under  the  guise  of  a  local  assess- 
ment to  take  back  from  the  plaintiff  two-thirds  of  the  con- 
demnation money  awarded  him.  It  is  but  just  that  where 
a  portion  of  one's  property  is  taken  under  circumstances 
allowing  no  deduction  for  benefits  conferred  upon  the  re- 
mainder^  the  remainder,  if  specially  benefited,  should  bear 
its  fair  proportion  of  the  cost  of  the  improvement ;  but  the 
eourts  will  not  permit  municipalities  to  evade  the  provision 
of  the  oonstitution,  that  the  property  of  no  person  shall  be 
taken  or  damaged  for  public  use  without  just  compensation, 
fay  paying  the  compensation  and  then  under  the  guise  of 
taxation  taking  it  back  from  the  person  entitled. 


IIev£rsed  and  bemanded. 


1 
Henry  W.  Vallery  v.  State  op  Nebraska. 

Filed  October  2,  1894.    No.  5371. 

1«  Ubel:  Defense.  In  a  proeecntion  for  libel  it  is  no  defense  that 
the  writing  was  a  repetition  of  previoos  oral  pablications  and 
that  the  defendant  was  indnoed  to  make  the  written  publication 
bj  acts  of  the  person  concerning  whom  the  libel  was  published. 


42    188 
49    700 
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2.  :  PRIYILEGED  PUBLICATION:  Malicb.     The  libel  alleged 

was  published  of  and  concerning  a  school  teacher  at  a  meeting  of 
the  school  district  called  for  the  puri>ose  of  receiyingany  charges 
which  might  be  made  and  transmitting  them  to  the  conntj  su- 
perintendent. Eeldf  That  the  occasion  was  not  one  of  absolute 
privilege,  and  that  the  defendant  was  liable  at  least  on  proof  of 
express  malice  in  the  publication. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Miller,  J. 

Simpson  A  Samborgery  for  plaintiff  in  error. 

Oeorge  H.  Hastinga,  Attorney  Oeneral,  for  the  state. 

Irvine,  C. 

Vallery  was  oonvicted  in  the  district  court  of  Saunders 
county  of  writing  and  publishing  of  and  concerning  one 
Eliza  King  the  following: 

''April  18,  1891.  School  District  Na  49,  Saunders 
County,  Neb.  Charges  made  by  one  Henry  W.  Vallery 
against  Eliza  King.  *  *  *  Also,  Eliza  King  did  tell 
one  Henry  W.  Vallery  that  she  did  commit  adultery  with 
one  George  R.  Hassenplug,  and  one  Will  Morrow,  and  one 
Will  Larue,  one  Col.  Odell,  and  one  E.  Empbrey,  one 
George  Essex,  one  Gene  Key,  one  Joe  Samic,  one  Will 
Emphres.  I,  Henry  W.  Vallery,  will  swear  that  this  is 
true  to  the  best  of  my  belief  and  knowledge. 

"  Henry  W.  Vallery.'* 

The  evidence  tended  to  show  that  prior  to  the  publica- 
tion of  the  writing,  which  formed  the  basis  of  the  informa- 
tion, Vallery  had  made  similar  oral  statements  to  neighbors 
of  Miss  King.  Miss  King  was  a  school  teacher  employed 
in  district  49  of  Saunders  county.  A  meeting  of  the  school 
district  was  called  for  the  purpose  of  taking  some  action  on 
the  charges  which  had  been  circulated.  The  precise  object 
of  the  meeting  is  generally  stated  by  the  witnesses  to  have 
been  to  procure  the  formulation  in  writing  of  any  charges 
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which  might  be  preferred,  id  order  that  they  might  be 
transmitted  to  the  county  superintendent  for  his  action.  It 
does  not  seem  to  have  been  in  the  contemplation  of  those 
calling  or  holding  the  meeting  to  take  any  action  themselves, 
and  it  is  probable  from  the  evidence  that  the  circulation  of 
these  rumors  had  caused  such  a  state  of  afiPairs  in  the  dis- 
trict that  it  was  deemed  advisable  to  force  an  issue  and  in 
some  manner  dispose  of  the  matter.  The  defendant  argues, 
with  great  urgency,  that  the  meeting  was  held  in  pursuance 
of  a  preconceived  plan  by  Af  iss  King  and  her  father  for 
the  purpose  of  entrapping  Vallery  into  a  written  publica- 
tion of  the  charges  in  order  that  a  criminal  prosecution 
might  be  instituted.  Such  an  inference,  at  least  so  far  as 
Miss  King's  father  is  concerned,  would  be  a  reasonable,  but 
by  no  means  a  necessary,  inference  from  the  testimony,  and 
there  is  even  slight  evidence  tending  to  show  that  Miss 
King  was  a  participant  in  the  acts  resulting  in  the  meet* 
ing,  although  her  own  testimony  is  positive  to  the  contrary. 
When  the  meeting  was  called  to  order,  its  object  was  stated 
by  the  chairman  and  a  general  invitation  was  extended  to 
any  one  who  wished  to  make  charges  against  Miss  King  to 
make  them  in  writing.  There  was  no  response,  and  Val- 
lery was  directly  requested  to  do  so  if  he  desired  to  make 
the  charges.  He  hesitated  and  desired  time  to  consider,  but 
6nally  agreed  to  place  his  charges  in  writing  if  the  meeting, 
by  vote,  so  ordered.  The  meeting  did  so  order,  and  the 
paper  counted  upon  was  then  written  at  Vallery's  dictation, 
read  over  to  him,  some  emendations  made,  then  signed  by 
him,  read  aloud,  and  presented  to  the  chairman,  who  for- 
warded it  to  the  superintendent.  On  this  state  of  facts  the 
defendant  contends  that  the  evidence  shows  that  the  publi- 
cation was  at  the  instance  and  by  the  procurement  of  the 
person  defamed,  and  that  this  constitutes  a  defense.  The 
argument  is  general,  but  we  presume  that  it  is  directed  to 
the  assignment  of  error  that  the  verdict  is  not  sustained  by 
suflScient  evidence,  and  to  assignments  relating  to  alleged 
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errors  in  the  instructions.  We  shall  first  consider  the 
question  presented  with  relation  to  the  instructions  given 
and  refused. 

The  defendant  requested  several  instructions,  presenting 
his  theory  of  the  case  as  above  stated.  These  were  refused. 
The  court  of  its  own  motion  instructed  the  jury  that  if  the 
complaining  witness,  or  any  one  acting  for  her,  requested 
Vallery  to  appear  at  the  meeting  for  the  purpose  of  reduc- 
ing the  charges  to  writing,  then  this  would  create  a  case  of 
privilege;  but  if  the  jury  should  further  find  that  the  de- 
fendant's acts  at  the  meeting  were  not  in  good  faith  for  the 
purpose  of  discharging  a  duty,  but  that  he  was  actuated  by 
express  malice,  then  he  would  nevertheless  be  guilty.  The 
defendant,  in  support  of  his  view  of  the  law,  cites  King  v. 
Waring,  5  Esp.  [Eng.],  15 ;  WeafhersUm  v,  Hawkins,  1 
T.  R.  [Eng.],  110;  Smith  v.  Wood,  3  Camp.  [Eng.],  323. 
These  were  all  civil  cases.  In  King  v.  Waring  the  alleged 
libel  was  contained  in  a  letter  written  in  response  to  an 
inquiry  as  to  the  character  of  a  servant.  The  court  said 
that  the  issue  was  that  in  consequence  of  the  letter  the 
plaintiff  was  prevented  from  getting  a  place,  and  if  the 
letter  of  inquiry  was  written,  not  with  a  fair  view  of  inquir- 
ing as  to  character,  but  to  procure  an  answer  upon  which 
to  ground  an  action  for  libel,  no  action  could  be  sustained. 
Weatheraton  v.  Hawkins  was  a  similar  case,  and  in  that  we 
find  the  opinions  of  Lord  Mansfield  and  of  Mr.  Justice 
BuUer,  both  to  the  effect  that  the  communication  was  privi- 
leged and  that  no  malice  was  shown.  Smith  v.  Wood  in- 
volved only  the  question  as  to  whether  the  exhibition  to  a 
third  person  of  a  caricature  at  the  request  of  such  third 
person  was  sufficient  evidence  of  publication  to  support  a 
civil  action.  Lord  Ellenborough  held,  without  an  opinion^ 
that  it  was  not.  None  of  these  cases  supports  the  conten- 
tion of  the  defendant,  and  we  are  not  aware  that  there  ex- 
ists, in  the  law  of  criminal  libel  at  any  rate,  any  doctrine 
akin  to  that  of  contributory  negligence,  whereby  a  prose- 
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cation  is  barred  if  the  person  defamed  has,  in  some  man- 
ner, induced  the  publication.  Indeed,  in  civil  cases  we  are 
not  aware  that  the  authorities  have  ever  gone  further  than 
to  hold  that  circumstances  of  provocation  may  be  shown  in 
mitigation  of  damages.  Nor  do  we  think  that  the  occa- 
sion was  one  of  absolute  privilege.  It  has,  indeed,  been 
held  that  a  school  district  board  has  authority  to  discharge 
as  well  as  to  hire  a  teacher  {Bays  v.  StaUy  6  Neb.,  167); 
but  in  so  doing  it  acts  as  any  other  contracting  party  acts 
in  determining  to  terminate  a  contract  or  refuse  further  per- 
formance. It  does  not  act  judicially.  The  power  to  re- 
voke certificates  upon  notice  and  hearing  is  conferred  upon 
the  officers  having  power  to  grant  the  certificate, — ^in  this 
case  the  county  superintendent.  (Compiled  Statutes,  ch.  79, 
sab.  7,  sec.  7.)  Conceding,  for  the  purpose  of  argument, 
what  the  writer,  speaking  for  himself,  is  by  no  means  pre- 
pared to  declare,  to-wit,  that  a  person  making  a  charge  to 
the  superintendent,  or  presenting  evidence  before  him,  is 
entitled  to  the  same  protection  as  a  party  in  filing  his 
pleadings  or  a  witness  in  testifying  in  court,  still  there 
would  be  no  case  of  absolute  privilege  made  out  here.  The 
charges  should  be  brought  to  the  superintendent  and  not 
to  the  school  meeting.  Taking  the  view  of  the  law  most 
fiivorable  to  the  defendant,  all  that  can  be  claimed  is  that 
the  school  meeting,  being  interested  in  the  character  of  the 
teacher,  if  it  called  upon  Vallery  for  information  he  would 
be  protected,  provided  he  acted  on  reasonable  grounds  of 
belief  with  good  motives  and  for  justifiable  ends.  Express 
malice  would  render  him  liable.  This  is  what  the  court 
charged  the  jury,  and  the  charge  was  in  this  respect  as  fa- 
vorable to  the  defendant  as  the  law  would  permit. 

As  to  the  sufficiency  of  the  evidence  little  need  be  said. 
The  proof  adduced  of  the  circumstances  surrounding  the 
case,  and  especially  the  vile  and  abusive  language  used  by 
Vallery  in  testifying,  convinces  us,  as  it  convinced  the  jury, 
beyond  a  reasonable  doubt,  that  he  was  actuated  by  malice. 
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In  the  brief,  complaint  is  made  of  certain  rulings  on  the 
evidence,  but  there  are  no  assignments  of  error  relating 
thereto  and  they  cannot  be  considered^ 

We  are  asked  in  case  of  affirmance  to  determine  that  the 
sentence  was  excessive  and  to  reduce  it  accordingly.  The 
trial  judge  imposed  the  extreme  penalty  allowed  by  the 
statute, — a  fine  of  $500  and  imprisonment  for  six  months. 
We  certainly  cannot  say  that  this  punishment  is  excessive. 
We  cannot  readily  conceive  a  libel  of  greater  enormity 
than  that  of  which  the  jury  has  found  Vallery  guilty.  It 
may  well  be  doubted  whether  our  statutes  in  this  regard 
provide  penalties  of  sufficient  severity  to  meet  the  ends  of 
justice  and  prevent  the  defamation  of  character.  We  think 
this  defendant  may  well  congratulate  himself  that  the  law 
did  not  permit  a  more  severe  penalty  to  be  inflicted. 


Judgment  affirmed. 


James  Gadsden,  appellant,  v.  William  Latey  et 

d^  m  ^^'f  Impleaded  with  Alvin  Saunders,  appellee. 

Filed  Octobbb  2,  1894.    No.  5477. 

Mortgage  on  Lands  in  Different  Counties:  Suffioibnct 
OF  Release.  A  mortgage  was  made  on  lands  in  Dodge,  Dong- 
las,  and  other  connties.  Subseqnently  an  instmment  was  exe- 
cuted and  delivered  by  the  mortgagee,  reciting  the  execntion  of 
the  mortgage  and  describing  it,  bnt  reciting  that  it  conveyed 
the  Dodge  coanty  lands,  describing  the  same,  bnt  making  no 
reference  by  description  to  the  other  land.  The  instrument 
then  proceeded  as  follows:  **I  do  hereby  acknowledge  that  the 
■aid  mortgage  and  the  note  accompanying  the  same  is  redeemed, 
paid,  and  satisfied,  and  I  do  hereby  release  all  my  claim  to  the 
premises  covered  by  said  mortgage, and  do  release  and  quitclaim 
unto  [the  mortgagors],  their  heirs  and  assigns  forever,  the  prem- 
ises covered  by  said  mortgage,  and  do  release  all  obligations  due 
me  by  virtue  of  said  note  and  mortgage.''    This  instrument  was 
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acknowledged  and  was  recorded  in  Dodge  oonnty,  bat  not  in 
Donglas.  Sabeeqaentlj  an  action  waa  brought  to  foreoloee  the 
mortgage  on  the  Donglas  county  land  against  one  who  had  pur- 
chased after  the  execution  of  the  release,  but  without  notice 
thereof.  Bdd,  (1)  That  the  release  extended  to  all  land  de- 
scribed in  the  mortgage,  and  was  not  restricted  to  the  particular 
tract  described  in  the  recital;  (2)  that,  in  the  absence  of  allega- 
tions and  proof  of  fraud  or  mistake,  it  operated  to  discharge  the 
whole  mortgage. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Doane,  J. 

£  T.  Sodadon  and  Joseph  CroWy  for  appellant. 

Saunders,  Macfarland  &  Dickey  and  John  X.  Webster, 
wntrcb. 

Ibvinb,  C. 

Gkbdsden  brought  this  action  in  the  district  court  of 
Douglas  county  to  foreclose  a  mortgage  executed  by  the 
defendants  Latey  and  Benson  to  one  Alfred  Stedman  to  se- 
cure a  note  for  $5,000.  The  mortgage  covered  a  large 
amount  of  property  situated  in  the  counties  of  Douglas, 
Dodge,  Colfax,  and  Stanton;  but  the  petition  described 
only  property  in  Douglas  and  Stanton  counties.  Stedman 
and  Gadsden  were  partners  as  bankers  when  the  note  and 
mortgage  were  executed.  Soon  after  their  execution  the 
note  was  transferred  to  the  partnership  and  thereafter  to  a 
banking  corporation,  which  succeeded  the  partnership.  On 
the  day  of  the  maturity  of  the  note  it  was  again  trans- 
ferred to  Gradsden.  On  the  10th  of  April,  1888,  Latey 
and  Bf uson  conveyed  a  portion  of  the  mortgaged  property 
to  Alviu  Saunders.  Saunders  answered  setting  up  several 
defenses,  to  only  one  of  which  attention  need  be  directed. 
He  pleaded  that  the  note  had  been  paid  and  the  mortgage 
satisfied,  and,  further,  that  the  mortgagee  had  executed  and 
delivered  a  release  thereof.  There  was  a  general  finding 
for  Saunders  and  a  decree  canceling  the  mortgage  on  the 
13 
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land  conveyed  to  him.  From  this  decree  Gadsden  appeals. 
The  release  referred  to  was  as  follows : 

''Know  all  men  by  these  presents,  that  whereas  William 
Latey  and  wife  and  William  V.  Benson  and  wife  on  the 
23d  day  of  September,  1887,  by  a  certain  indenture  of 
mortgage  did  convey  to  me  certain  premises,  to-wit,  the  east 
half  northwest  quarter  and  the  west  half  northeast  quarter 
section  five  (5),  township  seventeen  (17)  north,  of  range 
six  (6)  east  of  the  6th  P.  M.,  in  the  county  of  Dodge  and 
state  of  Nebraska,  which  said  mortgage  was  filed  for  record 
in  the  office  of  the  county  clerk  of  Dodge  county  in  the 
state  of  Nebraska,  on  the  28th  day  of  September,  1887,  at 
_  of  said  day,  and  duly  recorded  in  Book  *W'  of 

Real  Estate  Mortgages,  on  page  521,  and  which  said  mort* 
gage  was  executed  and  given  to  secure  the  payment  of  a 
certain  sum  of  money  therein  mentioned : 

'^Now,  therefore,  for  and  in  consideration  of  the  sum  of 
one  dollar,  to  me  in  hand  paid  by  William  Latey  and  Will- 
iam Y.  Benson  aforesaid,  the  receipt  whereof  is  hereby 
confessed  and  acknowledged,  I  do  hereby  acknowledge  that 
the  said  mortgage  and  the  note  accompanying  the  same  is 
redeemed,  paid,  and  satisfied,  and  I  do  hereby  release  all 
my  claim  to  the  premises  covered  by  said  mortgage,  and 
do  release  and  quitclaim  unto  the  said  William  Latey  and 
William  V.  Benson,  their  heirs  and  assigns  forever,  the 
premises  covered  by  said  mortgage,  and  do  release  all  obli- 
gations due  me  by  virtue  of  said  note  and  mortgage. 

''In  witness  whereof,  I  have  hereunto  set  my  hand  and 

seal  this  5th  day  of  January,  1888. 

"Alfred  Stedman.     [seal.] 
"In  presence  of 

"T.  B.  Crewitt." 

This  release  was  acknowledged  and  recorded  in  Dodge 

county  but  not  in  Douglas.     The  reply  admits  that  the 

Dodge  county  land  was  released,  but  pleads  that  it  waa 

intended  to,  and  did,  release  only  that  land  and  not  the 
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DoQglas  oouDtj  land.  The  evidenoe  shows  that  when 
Saunders  purchased  he  had  no  notice  of  the  mortgage  ex- 
cept such  as  the  law  imports  from  its  record  in  Douglas 
county,  and  that  he  did  not  at  that  time  know  of  the  re- 
lease. There  is  some  evidenoe  tending  to  create  an  es- 
toppel in  pais  from  other  facts;  but  as  it  is  not  shown 
that  Saunders  relied  upon  or  even  knew  of  the  release,  no 
equitable  estoppel  can  be  claimed  by  reason  thereof,  and 
the  question  presented  is  whether  or  not,  in  the  absence  of 
fiicts  constituting  an  equitable  estoppel,  the  document  re- 
ferred to  operated  to  discharge  the  mortgage  on  the  Doug- 
las county  land  and  estop  the  plaintiff  from  asserting  its 
invalidity  for  that  purpose. 

The  first  question  presented  is  as  to  the  proper  construc- 
tion of  the  language  of  this  instrument.  The  only  premises 
expressly  described  are  lands  in  Dodge  county  and  this  de- 
scription is  in  a  recital  which  identifies  the  mortgage  by 
parties,  date,  and  place  of  record.  In  the  operative  part  of 
the  instrument  is  the  following  language:  ''I  do  hereby 
release  all  my  claim  to  the  premises  covered  by  said  mort- 
gage and  do  release  and  quitclaim  unto  [the  mortgagors] 
the  premises  covered  by  said  mortgage/'  A  distinct  ref- 
erence to  the  mortgage  thus  incor|)orate3  the  mortgage  in 
the  release  (2  Devlin,  Deeds,  sec.  1020,  and  cases  cited); 
and  the  language,  extending  generally  to  the  land  covered 
by  the  mortgage  referred  to,  must  be  taken*  to  refer  to  all 
such  land,  and  not  only  to  the  particular  tract  described  in 
the  recital.  On  this  question  Miller  v.  Hicken,  92  Cal., 
229,  ia  directly  in  point,  although  there  the  particular  de- 
scription was  contained  in  the  releasing  clause  instead  of  a 
recital.  But  if  there  were  doubt  as  to  the  construction,  it 
would  be  set  at  rest  by  the  following  language:  '^Ido 
hereby  acknowledge  that  the  said  mortgage  and  the  note 
aooompanying  the  same  is  redeemed,  paid,  and  satisfied, 
and  do  release  all  obligations  due  me  by  virtue  of  said  note 
and   mortgage.''     No  language  could   be  selected  more 
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clearly  expressing  an  intention  to  acknowledge  satisfaction 
of  the  whole  mortgage  deed  and  to  discharge  the  whole 
lien  of  the  mortgage.  What,  then,  is  the  legal  effect  of  the 
instrument  so  construed?  Clearly  the  delivery  of  this  in- 
strument operated;  in  the  absence  of  fraud  or  mistake,  to 
divest  the  lien  of  the  mortgage,  and  must  be  held  effective 
for  that  purpose  until  rescinded  or  reformed  for  such  fraud 
or  mistake.  Neither  fraud  nor  mistake  is  in  this  case 
pleaded,  nor  is  any  reformation  asked.  The  reply  in  effect 
admits  the  instrument  and  puts  in  question  merely  its  legal 
effect  and  construction.  If  reformation  were  sought,  then 
the  question  would  arise  as  to  Saunders'  notice  and  his  bona 
fides;  but  as  the  case  was  presented  we  do  not  think  thut 
these  questions  are  material.  If  A  be  the  owner  of  land 
and  convey  to  B,  the  deed  not  being  recorded,  and  B  there- 
after convey  to  C,  C  takes  title,  although  he  did  not  inves- 
tigate and  did  not  know  in  fact  of  the  conveyance  from  A 
to  B.  In  such  ease  A  could  not  be  heard  to  set  up  title 
against  C  on  the  ground  that  C  took  without  notice  of  the 
fact  making  his  title  good.  So  here  a  formal  deed  of  re- 
lease was  made,  iucluding  even  words  sufficient  to  operate 
as  a  conveyance  of  the  property,  and,  upon  most  familiar 
principles,  the  grantors  are  bound  by  the  instrument  and 
estopped  not  only  by  its  operative  part,  but  even  by  its  re- 
citals, in  so  far  as  they  are  particular  and  pertinent  to  the 
subject-matter  of  the  instrument.  (7  Am.  &  Eng.  Ency.  of 
Law,  7,  and  cases  cited.)  This  estoppel  operated  in  favor 
of  the  grantees  in  the  release,  and  of  Saunders,  their  privy 
in  estate.  Without  regard  to  the  other  defenses  and  the 
questions  arising  therefrom,  the  foregoing  considerations 
demanded  the  decree  which  was  rendered. 


Judgment  affirmed. 
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P.  A.  Nelson  v.  W.  Jenei5B. 

Filed  Ogtobeb  3,  1894.    No.  6766. 

1.  fPFespass.  In  order  to  maintain  tnspaaB  to  land  tbe  plaintiff 
mnst  be  the  owner,  or  in  possession  thereof^  when  the  acts  oom-r 
plained  of  were  committed. 

1  Bill  of  Exoeptions:  Omission  of  Eyidsnob:  Cbbtifioats 
OF  JuDOB.  The  certificate  of  the  trial  jndge  attached  to  a  bill 
of  exoeptions,  reciting  that  **  the  bill  contains  all  the  'evidence 
offered  or  addnced  by  either  party,"  is  nnavailing,  and  will  not 
control,  where  the  bill  on  its  face  reveals  the  figust  that  important 
and  material  evidence  has  been  omitted  therefh>m;  and  in  snoh 
case  the  verdict  will  not  be  set  aside  as  contrary  to  the  evidence. 

• 

1  Trial:  Ebbonbous  Admission  of  Eyidbnob:  Withdbawax: 
Bevibw.  Error  cannot  be  snooessfhUy  assigned  upon  the  ad- 
mission of  evidence,  when  the  trial  court  sobseqaently  strikes 
the  evidence  from  the  record  and  withdraws  it  from  the  jury's* 
consideration. 

4.  Xnatmotions :  Review.  Instructions  to  the  jury  must  be  con- 
sidered together,  and  if  then  they  state  the  law  applicable  to  the 
facts  and  the  issues  made  by  the  pleadings,  it  is  sufficient. 

6.  Highways :  Advebsb  XJsbb.  It  is  not  indispensable  to  the 
establishing  of  a  highway  by  adverse  user  that  there  be  no 
deviation  in  the  line  of  travel.  If  the  travel  has  remained  sub- 
stantially unchanged,  it  is  sufficient,  even  though  at  times,  to 
avoid  encroachments  or  obstructions  upon  the  road,  there  may 
have  been  a  slight  deviation  from  the  common  way. 

Error  from  the  district  court  of  Dixon  county.     Tried 
below  before  Norris,  J. 
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Jay  A  Beck,  for  plaintiff  in  error. 
£ame8  &  Eamea,  contra. 


NORVAL,  C.  J. 

This  suit  was  brought  in  the  district  court  by  P.  A. 
Nelson  to  recover  damages  for  trespass  upon  the  south  half 
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of  the  northeast  quarter  of  section  9,  in  township  28,  range 
8  east,  in  Dixon  county,  by  reason  of  the  defendant  cutting 
down  a  fence  erected  and  standing  upon  said  real  estate. 
The  petition  contains  tiie  usual  averments  in  an  action  in 
trespass.  The  defendant  filed  an  answer,  which,  after  ad- 
mitting the  cutting  down  of  the  fence  in  controversy,  al- 
leges that  the  same  was  erected  over  and  across  a  public 
highway,  and  denies  the  other  averments  of  the  petition. 
The  plaintiff  for  reply  denies  each  allegation  in  the  answer 
contained.  From  a  verdict  and  judgment  in  favor  of  the 
defendant  the  plaintiff  prosecutes  a  petition  in  error  to  tt^is 
court. 

The  first  assignment  of  error  relates  to  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  and  judgment  The  de- 
fendant admits  that  he  cut  down  and  removed  the  fence  in 
dispute,  but  contends  that  the  place  where  the  same  was 
standing  was  a  part  of  the  public  road  or  highway,  and 
therefore  he  committed  no  trespass.  The  principal  ques- 
tion argued  in  the  briefs  is,  whether  a  highway  was  estab- 
lished by  adverse  user  by  the  public  for  the  period  of  ten 
years;  but,  with  the  view  which  we  eutertain  of  another 
feature  of  the  case,  it  will  not  be  necessary  to  consider  the 
evidence  relating  to  the  establishment  of  the  road  in  con- 
troversy, or  to  decide  whether  a  highway  was  in  fact  estab- 
lished by  the  proofs.  Though  it  be  conceded  that  there 
was  no  legal  road  at  the  point  where  the  alleged  treeipass 
was  committed,  still  the  verdict  was  not  contrary  to  the  evi- 
dence. In  order  to  maintain  trespass  to  laud  the  plaintiff 
must  be  the  owner,  or  in  possession  thereof,  when  the  acts 
complained  of  were  committed.  This  question  has  more 
than  once  been  so  decided  by  this  court.  (Yorgentien  v. 
Yorgenseriy  6  Neb.,  383;  Chicago,  R.  I.  &  P.  R,  Co.  v. 
Shepherdy  39  Neb.,  523;  Hanlon  v.  Union  P.R.  Cb.,  40 
Neb.,  52.)  The  petition  in  this  case  fails  to  allege  that 
plaintiff  was  in  possession  when  the  allied  trespass  was 
committed,  but  avers  that  he  was  at  that  time  the  owner 
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of  the  land.  This  allegation  of  ownersliip  was  put  in 
lasoe  by  the  defendant's  answer,  and  it  therefore  devolved 
upon  the  plaintiff  to  establish  by  competent  evidence  that 
be  had  title  to  the  real  estate  upon  which  the  fence  was  sit- 
uated.  It  appears  from  an  inspt'ction  of  the  bill  of  ex- 
ceptions that  plaintiff  upon  the  trial  introduced  in  evidence 
a  deed  to  the  premises,  and  it  is  also  recited  that  the  origi- 
nal of  Which  deed  is  attached  to  the  bill  of  exceptions  and 
marked  "Exhibit  A."  There  is  no  such  exhibit  attached 
tOj  nor  is  the  original  deed,  or  a  copy  thereof,  made  a  part 
of,  the  bill  of  exceptions  in  the  case.  The  evidence  fails 
to  disclose  the  name  either  of  the  grantor  or  grantee  de- 
scribed in  the  deed  referred  to,  or  that  the  conveyance  was 
executed  prior  to  the  time  the  alleged  trespass  was  com- 
mitted. While  the  judge's  certificate  attached  to  the  bill 
of  exceptions  contains  the  statement  that  "the  bill  contains 
all  the  evidence  offered  or  adduced  by  either  party,''  such 
recital  is  unavailing  and  will  not  control,  inasmuch  as  the 
bill  on  its  face  reveals  the  fac(  that  important  evidence,  the 
deed,  is  omitted.  {Missouri  P.  It.  Co.  v.  HaySy  15  Neb., 
224;  Oberf elder  v.  Kavaiiaugh,  29  Neb.,  427 ;  Schneider  v. 
Tombling,  34  Neb.,  661;  Dawson  v.  WiUiams,  37 -Neb.,  1.) 
It  follows  that,  as  the  entire  evidence  adduced  in  the  trial 
court  has  not  been  embodied  in  a  bill  of  exceptions,  the 
verdict  cannot  be  molested  on  the  ground  that  it  is  unsup- 
ported by,  or  is  contrary  to,  the  evidence. 

There  are  two  assignments  of  error  which  relate  to  the 
admission  of  testimony.  The  defendant  at  the  trial,  for 
the  purpose  of  establishing  a  highway  by  proceedings 
under  the  statute,  was  permitted  to  place  in  evidence  the 
records  of  the  county  board  of  Dixon  county  relating  to 
the  laying  out  of  the  road  over  the  land  in  question,  and 
to  introduce,  over  the  objections  of  the  plaintiff,  oral  tes- 
timony as  to  the  contents  of  the  petition  upon  which  it 
was  claimed  the  county  board  had  acted.  It  is  strenuously 
insisted  that  the  admission  of  this  was  erroneous.     The 
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record  shows  tbat^  the  objectionable  testimony  was  subse- 
quently, during  the  progress  of  the  trial,  stricken  out  by 
the  court,  and  the  error,  if  any,  in  its  admission  was  thereby 
cured,  especially  since  the  consideration  of  the  evidence 
was  withdrawn  from  the  jury.  While  the  court  in  its  in- 
structions did  not  in  express  language  direct  the  jury  to 
disregard  the  testimony  which  had  been  stricken  out,  the 
charge  of  the  court  was  so  framed  as  not  to  submit  to  the 
jury  for  their  determination  the  question  whether  a  high- 
way had  been  located  and  established  in  accordance  with 
statutory  requirements.  Therefore  the  testimony  in  ques- 
tion was  as  fully  and  completely  withdrawn  from  the  jury 
as  if  they  had  been  told  in  unequivocal  language  to  dis- 
regard it. 

Complaint  is  made  of  the  giving  of  the  third  paragraph 
of  the  court's  charge,  which  is  in  the  following  language: 
'''You  are  instructed  that  a  public  highway  may  be  estab- 
lished by  adverse  use  for  a  period  of  ten  years  or  more. 
A  peaceable,  continuous,  and  uninterrupted  use  of  a  piece 
of  ground,  as  a  road  by  the  public,  for  ten  years  or  more, 
creates  what  is  called  a  'prescriptive'  right  to  use  the  road 
as  such,  and  this  right  continues  until  it  is  clearly  and  un- 
mistakably abandoned  by  the  public."  It  is  urged,  in 
argument,  that  this  instruction  is  not  applicable  to  the  evi- 
dence, but  that  the  jury  should  have  been  told  that  a  public 
road  could  only  be  established  by  adverse  user  where  the 
lands  are  cultivated  and  improved.  The  instruction  should 
be  read  and  construed  in  connection  with  the  second  and 
third  instructions  given  at  the  request  of  the  plaintiff  in 
error,  which  read  as  follows: 

"2.  The  jury  are  instructed  that  before  a  highway  can 
be  established  by  adverse  user  it  must  be  shown  by  a  fair 
preponderance  of  the  evidence  that  the  same  has  been  trav- 
eled and  used  by  the  public  as  a  highway,  and  has  been 
claimed  as  such  for  ten  years  continuously,  and  that  the 
travel  thereon  has  been  confined  to  definite,  fixed  limits. 
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which  must  be  the  same  as  the  boundaries  of  the  highway 
sought  to  be  establisiied. 

^'3.  You  are  instructed  that  no  highway  can  be  estab- 
lished by  adverse  user  of  wild^  unindosed^  or  uncultivated 
lands.'' 

It  IS  a  familiar  doctrine  that  instructions  to  the  jury 
must  be  construed  together^  and  if  then  they  state  the  law 
applicable  to  the  issues  and  evidence,  it  is  sufficient.  {Gray 
v.Fcarmer^  19  Neb.,  69;  BarUing  v.  Rehrendsj  20  Neb., 
211 ;  CampbeU  v.  Holland,  22  Neb.,  589 ;  OUy  of  Idnooin 
V. Smithy  28  Neb.,  762.)  Considering  these  three  instruc- 
tions together,  it  is  manifest  that  the  law  was  stated  quite 
as  favorably  to  the  plaintiff  in  error  as  he  was  entitled  to 
have  given  to  the  jury.  There  is  no  conflict  in  the  above 
third  paragraph  of  the  court's  chaise  and  the  third  request 
of  the  plaintiff  in  error.  The  former  stated  the  general 
rule  relating  to  the  establishing  of  public  roads  by  adverse 
iiser,  while  the  latter  stated  the  exception  to  such  rule,  that 
a  highway  could  not  be  established  by  mere  user  over  wild^ 
nninclosed  lands.  Each  instruction  is  entirely  consistent 
with  the  otiier  and  the  jury  could  not  have  been  misled  by 
the  giving  of  the  same. 

It  is  finally  urged  that  the  third  instruction  given  at  the 
instance  of  the  defendant  in  error  is  erroneous,  which  in- 
struction reads  thus:  ^!^  The  jury  are  instructed  that  where 
evidence  is  introduced  which  tends  to  establish  a  highway 
by  user  or, dedication,  it  is  not  necessary  that  the  travel 
shall  be  upon  the  identical  thread  of  travel,  during  all  the 
time,  but  the  travel  may  be  slightly  deviated  to  avoid  ob- 
structions.'' It  is  not  indispensable  to  the  establishment  of 
a  highway  over  lands,  by  prescription,  or  adverse  user,  that 
there  be  no  deviation  in  the  line  of  travel.  If  the  point  of 
travel  has  remained  substantially  unchanged  for  the  full 
period  it  is  sufficient,  even  though  at  times,  to  avoid  en- 
croachments or  obstructions  upon  the  road,  there  may 
have  been  slight  changes  in  the  line  of  travel.  {CUy  of  Be^ 
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alrlce  v.  Black,  23  Neb.,  263.)  The  instruction  of  which 
complaint  is  made  correctly  states  the  rale,  and  is  based 
upon  the  evidence  in  the  case. 

We  conclude  that  the  record  discloses  no  ground  for  dis- 
turbing the  verdict^  and  the  judgment  is  therefore 

Affirmed. 

3 ' ' 

George  A.  Hoagland  v.  Henry  Wiloox, 

Filed  Octobbb  3,  1894.    No.  6845. 

1*  Attachment.  The  plaintiff  in  an  action  is  entitled  to  have  a 
writ  of  attachment  isBned  when  he  has  filed  an  affidarit  stating 
the  necessaiy  facts,  in  a  conrt  where  he  has  instituted  an  action 
and  had  summons  issued,  which  can  or  may  be  legally  serred, 
if  he  had  the  same  iaraed  with  the  true  intent  that  it  shall 
be  served. 

S.  Venue :  Actions.  A  suit  for  the  reoovery  of  money,  when  the 
defendant  is  a  resident  of  the  state,  must  be  brought  in  the 
county  where  the  defendant  resides,  or  in  the  county  where  he 
temporarily  is.  Such  action  cannot  be  instituted  in  a  county  in 
which  the  defendant  does  not  reside,  before  he  enters  the  county. 
{Cojfman  v.  Brandhoefer,  33  Neb.,  279.) 

8.  : :  Attachment:  Residence  of  Defendant.    A 

petition  was  filed  in  the  district  court  of  Dcuglos  county  declar- 
ing upon  an  account  and  promissory  note,  and  an  affidavit  filed 
to  procure  an  attachment,  which  stated,  as  grounds  for  the  issu- 
ance of  the  writ,  that  **  the  said  defendant  is  about  to  convert 
his  property,  or  a  part  thereof,  into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  his  creditors;  that  the  said  de- 
feudant  has  property  and  rights  in  action  which  he  conceals; 
that  the  said  defendant  has  assigned,  removed,  and  disposed  of 
his  property,  or  a  part  thereof,  with  the  intent  to  defraud  his 
creditors;  that  the  said  defendant  fraudulently  contracted  the 
debt  and  incurred  the  obligation  for  which  the  said  plaintiif 's 
suit  is  brought.''  A  summons  was  procured  by  the  plaintiff  to 
be  issued,  directed  to  the  sheriff  of  Kearney  county,  and  was  by 
him  there  served.     Defendant  made  a  special  appearance  and 
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objected  to  the  JarisdictioD  of  the  ooort^  on  the  groands  that  he 
was  a  resident  of  Kearney  county  at  the  time  the  petition  was 
filed  and  summons  issued,  an^  was  not  then  in  Douglas  county, 
which  was  supported  by  a  showing  of  the  truth  of  the  facts 
stated  as  the  grounds  of  the  objections.  The  action  of  the  court 
Bostaining  the  objections  to  its  Jurisdiction  and  '^quashing  the 
serrice  was  not  erroneous. 

Ebbor  from  the  district  court  of  Douglas  couuty.  Tried 
below  before  Ketsob,  J. 

The  facts  are  stated  in  the  opinion. 

SwUzler  A  Mcintosh,  for  plaintiff  in  error : 

Attachment  proceedings  may  be  commenced  in  the 
eounty  where  property  can  be  found,  and  summons  sent 
for  service  to  the  county  where  the  defendant  resides. 
(Oooper  V.  Reynolda,  10  Wall.  [U.  8.],  308;  Slaughter  9. 
Bevans,  1  Pinney  [Wis.],  348;  Hemdon  v.  OivenSj  16  Ala., 
261 ;  Atkinson  v.  Wiggins,  69  Ala.,  190;  Beeknell  v.  Beoh- 
neU,  110  Ind.,  42;Conahan  v.  OuUin,  2  Disney  [O.],  1; 
Bauer  v.  Deane,  33  Neb.,  487.) 

O.  Norberg  and  Stewart  &  Hunger^  contra,  cited :  Coff" 
man  v,  Brandhoeffer,  33  Neb.,  281 ;  Qandy  v.  Jolly,  34 
Neb.,  536,  35  Neb.,  711;  Gates  v.  Wagner,  46  la.,  355. 

Habrison,  J. 

On  the  9th  day  of  February,  1892,  the  plaintiff  herein 
filed  a  petition  in  the  district  court  of  Douglas  county,  in 
which  was  stated  an  action  against  defendant  Henry  Wil- 
cox, on  an  account  for  lumber  and  material  sold  by  plaintiff 
to  defendant,  also  declaring  upon  a  promissory  note  exe- 
cuted by  defendant  in  favor  of  plaintiff,  and  also  filed  an 
affidavit  for  attachment,  in  which  it  was  stated:  '^Affiant 
further  says  that  the  said  defendant  is  about  to  convert  his 
property,  or  a  part  thereof,  into  money  for  the  purpose  of 
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placing  it  beyond  the  reach  of  his  creditors;  that  the  said 
defendant  has  property  and  rights  in  action  which  he  con- 
ceals ;  that  the  said  defendant  has  assigned,  removed,  and 
disposed  of  his  property,  or  a  part  thereof,  with  the  intent 
to  defraud  iiis  creditors;  that  the  said  defendant  fraudu- 
lently contracted  the  debt  and  incurred  the  obligation  for 
which  the  said  plaintiff^s  suit  is  brought.'^  The  affidavit 
also  contained  the  following  statement  as  a  foundation  for 
issuance  of  notices  in  garnishment :  ''And  this  affiant  fur- 
ther says  that  he  has  good  reason  to  believe,  and  does  be- 
lieve, that  the  iEtna  Insurance  Company  and  the  Con- 
necticut Fire  Insurance  Company  of  Hartford,  Connecticut, 
and  within  the  county  of  Douglas,  have  property  of  the 
defendant  in  their  possession;  that  said  property  consists 
of  loss  payable  to  the  defendant  by  each  of  said  insurance 
companies  on  account  of  the  destruction  by  fire  of  property 
of  said  defendant  covered  by  insurance  policies  written  by 
each  of  the  said  insurance  companies  herein  nan)e<i ;  that 
on  account  of  said  loss  by  fire  of  said  property  the  said  two 
insurance  companies,  and  each  of  them,  are  indebted  to  the 
defendant  in  an  amount  unknown  to  affiant/'  The  under- 
taking was  filed  as  required  by  law  and  approved  by  the 
clerk.  A  summons  for  Henry  Wilcox  was  issued,  directed 
to  the  sheriff  of  Kearney  county,  and  an  order  of  attacli- 
ment  and  garnishee  summons  issued  and  delivered  to  the 
sheriff  of  Douglas  county.  These  writs  were  all  returned 
duly  served,  the  summons  to  Wilcox  having  been  person- 
ally served  upon  him  in  Kearney  county.  The  return  of 
the  writ  of  attachment  shows  that  it  was  not  levied  directly 
upon  any  property  of  the  defendant,  and  the  record  does 
not  disclose  whether  the  garnishees  ever  answered,  hence 
we  are  not  informed  as  to  whether  or  not  any  property  or 
credits  of  defendant  were  reached  by  the  process  issued  in 
the  attachment  proceedings.  Afterwards  the  defendant 
Wilcox  entered  a  special  appearance  and  filed  the  following 
objections  to  the  jurisdiction  of  the  court: 
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"  Comes  now  the  defendant  Henry  Wilcox,  doing  busi- 
ness as  the  Wilcox  Lumber  Company,  and  appearing  spe- 
cially for  the  purpose  of  objecting  to  the  jurisdiction  of  this 
court,  and  for  no  other  reason  or  purpose,  shows  to  the 
court  that  it  has  no  jurisdiction  to  proceed  in  the  above  en- 
titled cause  for  the  following  reasons : 

'^1.  This  defendant  is  a  resident  of  Wilcox,  Kearney 
county,  Nebraska. 

^'2.  The  pretended  service  of  the  pretended  summons 
from  Douglas  county,  Nebraska,  on  this  defendant  was 
made  in  Kearney  county,  Nebraska. 

''3.  The  JStna  Fire  Insurance  Company  and  the  Con- 
necticut Fire  Insurance  Company  are  not  parties  to  this 
suit,  but  said  insurance  companies  have  been  summoned  to 
appear  and  answer  as  garnishees  only.'^ 

The  objections  were  accompanied  by  affidavits  setting 
forth  the  facts  of  his  residence  in  Kearney  county,  and 
that  he  was  not  in  Douglas  county  at  the  time  the  petition 
in  the  suit  was  filed.  On  hearing  in  the  district  court  the 
challenge  to  the  jurisdiction  was  sustained  and  the  following 
order  made :  ''  Now  on  this  14th  day  of  April,  A.  D.  1892, 
this  cause  being  heard  on  objections  of  defendant  to  juris- 
diction of  the  court  herein,  upon  consideration  whereof  the 
court  sustains  the  said  objections,  and  hereby  orders  that 
the  service  of  process  heretofore  made  upon  defendant  in 
this  action  be,  and  the  same  is  hereby,  quashed,  to  which 
order  and  ruling  of  court  plaintifi*  excepts,  and  upon  ap- 
plication is  allowed  forty  days  from  rising  of  court  in  which 
to  prepare  and  serve  bill  of  exceptions  herein."  To  secure 
a  review  of  the  above  order  the  case  was  removed  to  this 
court  by  petition  in  error  in  behalf  of  Greorge  A.  Hoagland, 
plaintiff. 

The  only  question  presented  for  consideration  and  deter- 
mination is,  did  the  commencement  of  the  attachment  pro* 
ceedings  in  Douglas  county,  where  property  or  credits  be- 
longing to  the  defendant  Could  be  found  and  subjected  to 


142  NEBRASKA  REPORTS.         [Vol.  42 


Hoagland  v.  Wilcox. 


attachment  process  by  the  aid  of  garuisliment,  authorize  the 
issuance  of  the  summons  to  Kearney  county  and  render  its 
service  there  sufficient  service  upon  which  to  predicate  a 
personal  judgment  against  the  defendant  so  served,  or  one 
which  would  appropriate  the  property  or  credits,  if  any 
discovered,  to  the  payment  of  the  plaintiff's  claims? 

In  the  case  of  Coffman  v*  Brandho^er^  33  Neb.,  279,  it 
was  held :  ^^An  action  is  considered  commenced,  so  far  as 
the  right  to  issue  a  writ  of  attachment  is  concerned,  as  soon 
as  the  petition  is  filed  in  the  proper  court,  and  a  summons 
is  issued  thereon  with  a  bona  fide  intent  that  it  shall  be 
served."  *^A  suit  for  the  recovery  of  money,  when  the 
.  defendant  is  a  resident  of  the  state,  must  be  brought  in  the 
county  where  the  defendant  resides,  or  in  the  county  where 
he  temporarily  is.  Such  action  canuot  be  instituted  in  a 
county  in  which  the  defendant  does  not  reside  before  he  en- 
ters the  county/'  But  it  is  conteu<ied  by  the  counsel  for 
plaintiff  that  the  doctrine  announced  in  Chffman  v.  Brand- 
hoeffer  does  not  apply  in  the  case  at  bar,  because,  as  they 
state  in  their  brief,  ^^  it  was  not  a  proceeding  in  rem,"  The 
opinion  in  the  case  was  written  by  Norval,  J.,  who  makes 
the  following  statement:  ^'This  suit  was  commenced  oo 
the  3d  day  of  April,  1890,  In  the  county  court  of  Doug- 
las county  by  the  plaintiff  in  error  upon  a  promissory  note 
signed  by  the  defendant.  At  the  same  time  an  affidavit  for 
attachment  and  garnishment  was  filed,  and  a  summons, 
writ  of  attachment,  and  garnishee  summons  were  issued, 
returnable  May  5,  1890.  The  grounds  for  attachment 
were:  (1)  That  the  defendant  was  about  to  remove  his 
property,  or  a  part  thereof,  out  of  the  jurisdiction  of  the 
court  with  intent  to  defraud  his  creditors;  (2)  that  the 
defendant  is  about  to  convert  his  property,  or  a  part 
thereof,  into  money  for  the  purpose  of  placing  it  be- 
yond  the  reach  of  his  creditors;  (3)  that  the  defendant 
has  property  and  rights  in  action  which  he  conceals; 
(4)  That  the  defendant  has  assigned,  removed,  or  disposed 
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of,  and  is  abont  to  dispose  of,  his  property  or  a  part  thereof^ 
with  the  intent  to  defraud  his  creditors;  (5)  that  the  de- 
fendant fraudulently  contracted  the  debt  on  which  the  ac- 
tion is  about  to  be  brought.  On  April  26  the  summons 
was  returned  not  served,  the  defendant  not  being  found  in 
the  county.''  The  defendant  filed  a  motion  which  was  as 
follows :  ^^  Comes  now  the  defendant,  by  his  attorney,  and 
makes  his  appearance  specially  and  for  the  sole  purpose  of 
objecting  to  the  jurisdiction  of  this  court,  and  respectfully 
represents  that  this  cuurt  has  no  jurisdiction  of  this  de- 
fendant and  no  means  of  obtaining  jurisdiction,  and  there- 
fore no  basis  or  authority  for  issuing  an  attachment  against 
this  defendant.  Wherefore  defendant  asks  that  said  at- 
tachment be  withdrawn  and  declared  void.''  With  this 
motion  several  affidavits  were  filed  establishing  that  the  de- 
fendant was  a  resident  of  Keith  county,  and  not  in  Doug- 
las county  when  the  action  was  instituted.  There  were  also 
affidavits  presented  on  the  part  of  plaintiff,  which,  quoting 
the  language  of  the  opinion,  were  '^to  the  effect  that  at  the 
time  the  summons  was  issued  they  had  information  that  the 
defendant  was  en  route  to  the  county  of  Douglas  from  Keith 
county;  that  the  summons  was  issued  with  a  bona  fide  in- 
tention to  have  it  served  on  the  day  it  was  issued,  or  before 
the  return  day  thereof,  and  that  the  defendant  was  every 
few  weeks  in  Douglas  county,  and  plaintiff  believes  he  will 
soon  have  an  opportunity  of  having  the  summons  servec^ 
on  the  defendant  in  said  county."  The  motion  was  sus- 
tained and  the  case  dismissed,  and  in  the  district  court  of 
Douglas  county,  on  error  thereto,  the  ruling  was  sustained, 
and  in  this  court  it  was  affirmed,  the  syllabus  on  the  ques- 
tion of  jurisdiction  being  as  heretofore  quoted,  and  in  the 
text  of  the  (pinion  it  is  stated:  '^For  some  purposes  an 
action  is  not  regarded  as  commenced  until  the  defendant  is 
summonied;  while  for  others  an  action  is  deemed  begun 
when  the  petition  is  filed  and  a  summons  is  issued  thereon 
which  is  served  on  the  defendant     Manifestly  it  was  the 
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intention  of  the  legislature  that  an  order  of  attachment 
could  properly  issue  before  the  summons  is  served.  The 
purpose  of  an  attachment  is  to  secure  the  property  of  the 
debtor  for  the  payment  of  the  judgment  that  shall  be  ren- 
dered against  him.  If  the  plaintiff  must  wait  until  the 
service  of  a  summons  is  made  on  the  defendant  before  he 
can  sue  out  an  attachment,  the  remedy  would  be  of  little  or 
no  value.  We  conclude  that  an  action  is  to  be  considered 
commenced,  so  far  as  the  right  to  issu6  a  writ  of  attachment 
is  concerned,  as  soon  as  the  petition  is  filed  in  the  proper 
court,  and  summons  is  issued  thereon  with  a  bona  fide 
intention  that  it  shall  be  served.  {Hagan  v,  Burchy  8  la., 
309;  Reed  v.  Chubb,  9  la.,  178;  BeU  v.  Olmsted,  18 
Wis.,  75.)  Of  course  attacliment  proceedings  will  be  of 
no  avail  unless  suit  is  brought  in  a  court  having  jurisdic- 
tion and  personal  service  of  a  summons  is  made  upon  the 
defendant  or  service  is  obtaine<l  by  publication  when  such 
service  is  proper.  The  next  question  presented  is,  was  this 
action  properly  brought  in  Douglas  county?  The  suit  is  for 
the  recovery  of  money,  and  it  is  undisputed  that  the  defend- 
ant was  then  a  resident  of  the  state  and  could  have  been  per- 
sonally served  with  a  summons  therein.  This  not  being 
a  local  action,  section  60  of  the  Code  governs  as  to  the  county 
in  which  it  must  be  brought.  This  section  reads:  ^ Every 
other  action  must  be  brought  in  the  county  in  which  the 
defendant  or  some  of  the  defendants  reside,  or  may  be 
summoned.'  The  defendant  was  a  resident  of  Keith 
county,  and  was  not  in  the  county  of  Douglas  when  the 
suit  was  instituted.  The  sheriff  returned  the  summons 
indorsed  ^  Not  served,  the  defendant  not  found  in  Douglas 
county.'  Clearly  the  meaning  of  section  60  is  that  actions 
like  this,  if  not  instituted  in  the  county  wher«  the  defend- 
ant resides,  must  be  begun  in  the  coimty  where  the  defend- 
ant actually  is,  and  the  summons  must  be  served  upon  him 
while  in  the  county.  The  suit  cannot  be  commenced  before 
he  enters  the  county.     *     *     *     The  suit  being  improp- 
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erlj  brought  id  Doaglas  county^  there  was  no  authority  for 
issuing  the  attachment/' 

It  waa  undoubtedly  determined  in  the  opinion  in  the 
above  case  that  an  action,  such  as  is  the  one  at  bar,  must 
be  commenced  in  the  county  where  the  defendant,  if  only 
one,  as  in  this  case,  resided  or  was  present  and  could  be 
served  with  process  at  the  time  of  the  institution  of  the 
action,  and  the  facts  of  the  attachment  and  garnishment 
proceedings^  being  apart  of  the  suit,  could  not  and  did  not 
alter  or  extend  the  right  of  the  plaintiff  to  make  service  of 
process  upon  the  defendant  beyond  the  manner  prescribed 
and  authorized  by  statutory  provisions,  as  was  attempted 
in  the  case  at  bar  by  the  issuance  of  summons  to  the  sheriff 
of  Kearney  county.  Notwithstanding  that  jurisdiction 
might  have  been  obtained  of  property  of  defendant,  if  any 
found  in  Douglas  county,  by  the  ofScer  with  the  attach- 
ment writ,  or  through  the  process  of  garnishment,  yet  the 
court  would  have  been  powerless  to  render  any  judgment 
or  make  any  order  which  would  subject  it  to  the  satisfac- 
tion of  the  debt  of  defendant  until  in  some  manner  pointed 
out  by  the  law,  service  of  notice  was  effected  upon  the 
defendant,  and  as  he  was  a  resident  of  the  state,  it  could  not 
be  by  publication ;  and  as  he  was  not  a  resident  of,  and  was 
not  at  the  time  in,  Douglas  county,  he  could  not  be  person- 
ally served.  There  could  be  no  judgment  entered  without 
notice  given.  (See  Cooley,  Constitutional  Limitations  [5th 
ed.],  498;  Windsor  v.  McVeigh,  93  U.  S.,  277;  Brown, 
Jurisdiction,  sec.  40;  Anheuser-Busch  Brewing  Associa- 
Hon  V,  Peterson,  41  Neb.,  897.)  The  service  of  the  sum- 
mons in  Kearney  county  was  unauthorized  by  any  provis- 
ion of  our  law,  and  hence  was  ineffectual,  and  the  court 
below  did  not  err  in  sustaining  the  objection  to  it. 

The  counsel  for  plaintiff  have  cited  and  quoted  from  the 

case  of  Cooper  v.  Reynolds,  10  Wall.  [U.  S.],   308,  but 

this  was  a  decision  rendered  in  a  collateral  attack  upon  the 

effect  of  a  judgment  rendered  in  an  attachment  case,  where 

14 
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the  writ  had  been  levied  upon  property^  and  wa3  not  a  di- 
rect attack  upon  the  jurisdiciioii  of  the  court  in  the  origi- 
nal suit,  as  is  the  one  at  bar,  and  we  do  not  consider  it  as 
decisive  of  the  question  in  the  case  now  under  considera- 
tion. 

The  case  of  Slaughter  v.  JBecanSy  1  Pinney  [Wis.],  348, 
is  cited  by  counsel  as  being  directly  in  point.  Frotn  the 
report  of  the  case  we  gather  that  Bevans  commenced  an  action 
in  Iowa  county  district  court  and  sued  out  a  writ  of  attach- 
ment and  also  writs  of  attachment  directed  to  Brown,  Dane, 
Grant,  Milwaukee,  and  Racine  counties.  The  sheriff  of 
Iowa  county  returned  the  writ  directed  to  him  nulla  bona, 
but  personally  served ;  how  or  when  the  personal  service 
was  made  not  being  stated  or  appearing  in  the  return. 
The  defendant  in  the  case,  Slaughter,  made  a  motion  to 
dismiss  the  proceeding,  alleging,  as  a  reason  for  dismissal, 
that  he  was  a  resident  of  Dane  county  at  the  time  of  the 
commencement  of  the  action,  and  still  continued  to  reside 
there.  This  motion  was  overruled,  and  the  supreme  court, 
in  passing  upon  this  point,  says  in  the  syllabus  of  the  case: 
^^The  law  does  not  confine  the  plaintiff  in  attachment, 
in  suing  out  his' writ,  to  the  county  where  the  defendant 
resides  or  where  he  is  found ;  the  affidavit  that  the  defend- 
ant has  property  in  the  county  where  the  writ  issues,  is  a 
sufficient  authority  for  commencing  in  such  county ; "  and 
in  the  body  of  the  opinion:  '^The  fourth  error  assigned  is: 
that  the  court  erred  in  overruling  the  motion  to  dismiss  the 
attachment.  The  motion  was  made  at  the  September  term, 
1840,  on  the  ground  that  the  defeudant  was  at  the  time  of 
the  commencement  of  the  suit,  and  continued  to  be,  a  resi- 
dent of  Dane  county,  and  not  of  the  county  of  Iowa.  The 
process  of  attachment  is,  in  the  case  of  a  non-resident,  a 
means  of  compelling  a  party  to  appear  through  his  prop- 
erty. It  is  not  regulated  by  the  general  law  respecting 
proceedings  in  courts,  but  it  is  regulated  exclusively  by  the 
act  upon  the  subject  of  attachments.     That  act  does  not 
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confine  the  plaintiff  in  his  suit  to  the  county  where  the  de- 
fendant resides  or  is  found.  The  original  affidavit  filed  by 
the  plaintiff  sets  forth  that  the  defendant  had  property  in 
the  county  of  Iowa,  which  was  enough  to  authorize  the 
writ  in  that  county,  if  the  point  were  doubtful/'  The 
foregoing  opinion,  while  it  holds  that  a  writ  of  attachment 
may  be  obtained  or  issue  in  a  county  other  than  the  one  in 
which  the  defendant  resides  or  may  be  found  if  the  proper 
affidavit  is  filed,  does  not  hold  that  the  action  may  proceed 
without  service  upon  the  defendant,  and  the  return  of  the 
writ  of  attachment  showed  personal  service,  which  is  a 
material  fact,  as  the  law  of  Wisconsin  has  always  seemed 
to  contemplate  that  some  service  of  the  atta(*hment  writ 
shonld  be  made,  and  when  made  be  a  sufficient  foundation 
for  further'proceedings  to  subject  the  property,  if  any  levied 
upon,  to  the  payment  of  the  debt  the  recovery  of  which 
was  sought  in  the  action  in  which  the  writ  issued.  The 
learned  judge  who  wrote  the  opinion  in  the  caseof  8laiu/hter 
V.  Bevana  doubtless  had  this  condition  of  the  law  of  Wis- 
consin in  regard  to  attachment, coupled  with  the  fact  that  the 
return  of  the  writ  showed  service  on  defendant,  in  mind 
when  he  stated,  ''The  law  does  not  confine  the  plaintiff  in 
attachment,  in  suing  out  his  writ,  to  the  county  where  the 
defendant  renidct  or  where  he  is  found.''  There  are  no  such 
provisions  in  our  law,  and  we  do  not  think  the  rule  an- 
nounced in  Slaughter  v,  Bevans  entirely  applicable,  or  a 
govern  in  or  one  here. 

Another  case  which  is  cited  by  counsel  is  that  otHemdon 
V.  GivenSy  16  Ala.,  261,  in  which  the  opinion  of  the  court, 
in  so  far  as  it  is  embodied  in  the  syllal>n9,  is  as  follows: 
**The  statute  of  1807,  which  enacts  that  'no  freeholder  of 
this  state  shall  be  sued  out  of  the  county  of  his  permanent 
residence,'  does  not  apply  to  suits  commenced  by  attach- 
ment;" and  in  the  text:  "The  act  of  1807  enacts  that  'no 
freeholder  of  this  state  shall  be  sued  out  of  the  county  of 
his  permanent  residence,  provided  the  «*arne  be  within  this 
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state^  unless  it  be  in  the  actions  enumerated  in  the  last  sec- 
tion ;  nor  shall  any  person  who  may  reside  in  this  state  be 
held  to  bail,  if  sued  out  of  the  district  or  county  of  his  resi- 
dence and  freehold/  (Clay's  Dig.,  342,  sec.  163.)  This 
enactment  does  not  apply  to  suits  commenced  by  attach- 
ment, but  only  to  those  instituted  in  the  ordinary  mode  of 
process  against  the  person  of  the  defendant.  The  attach- 
ment is  an  extraordinary  remedy,  justified  by  th^  exigency 
of  the  case,  and  supposes  that  the  seizure  of  the  defendant's 
property  by  the  initiatory  process  is  most  probably  essen- 
tial to  the  recovery  of  the  plaintiff's  demand.  If  the 
creditor  was  always  compelled  to  sue  it  out  in  the  county 
in  which  the  debtor  may  be  a  'freeholder'  and  have  a 
^permanent  residence,'  it  would  sometimes  be  ineffectual, 
and  the  debt  might  be  lost.  Thus,  where  the  freehold  was 
of  much  less  value  than  the  amount  of  the  debt,  or  was  en- 
cumbered, and  the  creditor  might  meet  the  debtor  in  an- 
other county  removing  all  his  personal  estate  beyond  the 
limits  of  the  state,  if  the  creditor  in  such  case  were  required 
to  sue  his  attachment  in  the  county  of  the  debtor's  resi- 
dence, before  it  could  be  levied,  the  latter  might  transfer 
his  property  to  another  jurisdiction."  The  reasoning  upon 
which  the  rule  announced  was  founded,  that  if  the  creditor 
discovered  his  debtor  in  a  county  other  than  that  of  his 
permanent  residence  removing  his  personal  property  be- 
yond the  limits  of  the  state,  and  must  go  to  the  county  of 
the  debtor's  residence  to  commence  an  action  before  he  can 
institute  a  suit  and  sue  out  an  attachment,  before  it  could 
be  levied  the  debtor  might  get  without  the  state  and  thus 
defeat  the  plaintiff's  claim  and  evade  the  process  of  the 
court,  is  robbed  of  its  potency  and  force  in  this  state  by 
our  statutory  provisions  which  allow  an  action  to  be 
brought  against  the  party  in  any  county  where  he  can  be 
served  with  summons,  thus  providing  for  the  exact  contin- 
gency or  situation  supposed  by  the  Alabama  court  and  used 
to  illustrate  and  explain  the  rule  in  Hemdon  v.  Oivens, 
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The  rale  announoed  in  that  case  is  derived  from  a  decision 
construing  a  provision  of  statute  differing  very  materially 
from  ours  on  the  subject  embraced  and  giving,  as  a  ground 
for  the  position  taken^  a  reason  the  significance  and  force 
of  which  is  destroyed  by  our  laws,  which  provide  a  remedy 
for  the  exact  difficulties  and  conditions  which  moved  the 
Alabama  court  to  announce  the  decision  it  did,  and  we 
cannot  adopt  it  or  allow  it  to  have  a  controlling  influence 
in  the  decision  of  the  pret^ent  case. 

The  other  Alabama  case  cited,  Atkinson  v,  Wiggins,  69 
Ala.,  190,  and  another  which  we  find,  MePhillips  v.  Hvb- 
bardy  12  So.  Rep.  [Ala.],  711,  both  follow  and  are  based 
upon  the  reasoning  in  Hemdon  v.  Givens^  supra,  and  are 
entitled  to  no  greater  weight  or  consideration  as  precedents 
than  should  be  given  to  it. 

We  are  satisfied  that  the  lower  court  was  right  in  hold- 
ing that  the  commencement  of  the  action  by  attachment,  or 
the  fact  that  a  writ  of  attachment  had  been  obtained  in  the 
action  in  Douglas  county,  was  not  sufficient  to  authorize 
the  issuance  of  the  summons  to  Kearney  county  and  its 
service  on  defendant,  that  such  service  was  invalid  and  in- 
effective, and  there  was  no  error  committed  in  quashing 
the  service. 

Affibmed. 


42    I4tf 

William  D.  Mead,  Jk.,  v.  Frank  L.  Weaver.        I—  ^^ 

00    501 

Filed  Ootobbb  3, 1894.    No.  6784. 

1.  'Witnesses:  Ck)NVEBSATioN.  with  Deceased  Ck>-PLAiNTiFF: 
Pboof.  On  anggestioii  of  the  death  of  one  of  two  plain tifl^ 
where  it  had  been  ordered  that  the  action  proceed  in  the  name 
of  the  survivor  as  plaintiff,  hddf  that  thenceforward  said  survivor 
was  soch  representative  of  the  deceased  that  a  conversation  be- 
tween one  of  the  parties  interested  and  deceased  was  not  provable 
by  such  interested  party's  testimony. 


J 
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2.  Attorneys*  Fees:  Taxation  nr  Federal  Courts.  The 
taxation  of  attorneys'  fees  by  the  federal  courts  is  a  matter  of 
which  snch  courts  have  sole  cognizance,  and  such  taxation  can- 
not in  the  state  courts  be  impeached  as  being  contrary  to  public 
poli<7. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Fergttbon^  J. 

The  opinion  contains  a  statement  of  the  case. 

William  A,  Redick,  for  plaintiff  in  error : 

The  court  erred  in  refusing  to  admit  testimony  as  to  con- 
versations with  £.  W.  Whipple,  deceased.  (JShain  r.  Forbes, 
23  Pac.  Rep.  [Cal.],  198 ;  Hess  v.  Lotoery,  122  Ind.,  225; 
Kansas  Mfg.  Co.  v.  Wagoner ,  25  Neb.,  442;  Boies  v. 
Forcht,  1  8.  W.  Rep.  [Mo.],  120;  Magenau  v.  Bell,  13 
Neb.,  249 ;  Wolf  v.  Madden,  47  N.  W.  Rep.  [la.],  98 1 ;  Ap- 
person  v.  Exchange  Bank,  10  S.  W.  Rep,  [Ky.],  801.) 

The  attorney  should  not  be  allowed  to  recover.  {Hop- 
ping V.  Quin,  12  Wend.  [N.  Y.],  517;  Scobey  v.  Ross,  5 
Ind.,  445;  Semmes  v.  Western  Union  Telegraph  Co.,  20 
Atl.  Rep.  [Md.],  127;  In  re  Breckenridge,  31  Neb.,  490.) 

Weaver  &  GiUer  and  C  A.  Baldwin,  contra,  contending 
that  the  testimony  relating  to  conversations  with  E.  W. 
Whipple,  deceased,  was  properly  excluded,  cited :  Wamsley 
V.  Orook,  3  Neb.,  344. 

Ryan,  C. 

This  action  was  begun  in  the  county  court  of  Douglas 
county  by  Ernest  W.  Whipple  and  Frank  L.  Weaver,  as 
partners  doing  business  in  the  name  and  style  of  Whipple 
&  Weaver.  After  an  appeal  had  been  taken  to  the  district 
court,  the  death  of  Ernest  W.  Whipple  was  suggested,  and 
on  motion  it  was  ordered  that  the  case  proceed  in  the  name 
of  Frank  L.  Weaver,  the  remaining  party  plaintiff.     In 
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the  petition  it  was  averred  that  plaintiffs  were  practicing 
attorneys^  and  that  during  the  month  of  December,  1888, 
the  defendant  William  D.  Mead  placed  certain  notes',  se- 
€ured*b7  two  mortgages,  in  the  hands  of  plaintiffs  with  in- 
strnctions  to  foreclose  the  same  in  the  United  States  circuit 
court  for  the  district  of  Nebraska,  and  promised  to  pay 
pkintiffs  for  sach  services,  and  plaintiffs  promised  to  take 
therefor  whatever  sum  the  said  court  should  allow  as 
attorneys'  fees;  that  pursuant  to  such  instructions  and  in 
i^nsideration  of  the  aforesaid  promise,  plaintiffs  began  two 
foreclosure  snits  in  favor  of  the  aforesaid  William  D.  Mead, 
—one  on  December  14,  1888,  against  George  J.  Paul  and 
Oustave  B.  Hengen,  and  the  other  on  December  26,  1888, 
against  Greorge  J.  Paul  and  George  B.  Tzschuck,  and  prose- 
<nited  said  suits  to  judgment;  that  in  each  of  said  foreclosure 
actions  a  request  for  stay  was  duly  filed.  It  was  further 
alleged  by  the  plaintiffs  that  as  attorneys  in  said  fore- 
closure proceedings  they  obtained  an  allowance  of  the  sum 
of  $175  as  attorneys'  fees  in  each  case,  and  that  about  the 
€xpiration  of  the  stays  taken  they  were  discharged  as  attor- 
neys from  both  foreclosure  cases,  and  that  after  discharg- 
ing plaintiffs  as  such  attorneys,  William  D.  Mead  settled 
and  satisfied  of  record  the  judgment  rendered  in  the  ca«e 
first  above  described.  The  recovery  of  judgment  for  the 
above  aggregate  sum  of  $350,  with  interest  thereon  from 
July  8,  1889, — the  date  whereon  the  two  decrees  of  fore- 
closure were  entered, — constituted  plaintiffs'  first  cause  of 
action.  For  their  second  cause  of  action  the  aforesaid 
plaintiffs  alleged  in  their  petition  that  on  the  14th  day  of 
Jane,  1889,  they,  at  the  request  of  William  D.  Mead,  on 
his  behalf  commenced  injunction  proceedings  in  the  said 
United  States  circuit  court  to  restrain  George  J.  Paul  and 
others  from  removing  from  the  premises,  on  which  Mead 
held  a  mortgage,  certain  buildings,  constituting  a  part  of 
the  realty  mortgaged,  and  obtained  a  restraining  order  as 
prayed^  for  which  services  they  claim  judgment  for  the  sum 
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of  $100,  with  interest  from  June  14, 1889.  In  the  answer 
it  was  alleged  by  way  of  defense  that  Mead  was  a  resident  and 
citizen  of  the  state  of  New  York  when  the  aforesaid  foreclos- 
ure proceedings  were  begun,  while  Jamiesou  was  a  resident 
and  citizen  of  the  state  of  Nebraska;  that  Mead  was  advised 
by  plaintifis  to  bring  said  foreclosure  suits  in  the  circuit 
court  of  the  United  States  for  the  district  of  Nebraska,  and 
further  advised  that  said  suits  could  not  be  brought  in  said 
court  unless  said  Jamieson  assigned  and  indorsed  said  notes 
and  mortgages  to  said  Mead,  but  that  if  his  assignment 
and  indorsement  was  made,  then  said  Mead,  being  a  citizen 
of  New  York,  could  bring  suit  in  said  court  against  the 
defendants  in  the  foreclosure  proceedings  who  were  all  resi- 
dents and  citizens  of  the  state  of  Nebraska ;  that  in  pur- 
suance of  the  instructions  of  said  plaintifiPs,  and  relying  on 
the  advice  so  given,  defendant  Mead  procured  said  assign- 
ments and  said  suits  were  commenced  in  said  court  as  al- 
leged ;  that  the  petition  in  either  of  said  foreclosure  suits 
did  not  disclose  the  residence  or  citizenship  of  Jamieson, 
but  alleged  the  citizenship  of  Mead  and  the  several  re- 
spondents in  each  suit,  but  nowhere  in  said  suits  did  the 
citizenship  of  said  Jamieson  appear  until  after  decrees  and 
the  expiration  of  the  stays.  The  defendant  furthermore 
answered  that  upon  expiration  of  the  stays  when  orders  of 
sale  had  been  issued,  the  defendant  for  the  first  time  discov- 
ered that  the  said  circuit  court  had  no  jurisdiction  to  fore- 
close said  mortgages  on  account  of  the  lack  of  requisite 
citizenship  of  Jamieson,  the  complainant's  assignor,  and 
the  decrees  in  said  causes  were  nullities,  or  the  question  of 
their  validity  so  grave  that  it  would  be  unsafe  and  unwise 
to  proceed  with  said  sales  when  the  title  to  the  projjerty  sold 
thereat  would  be  defective  if  not  worthless.  Thereupon 
the  defendant  denied  himself  the  further  services  of  plaint- 
iffs and  under  the  advice  of  other  counsel  in  good  standing 
as  to  legal  ability,  settled  one  of  said  suits  for  the  sum  of 
f  226  less  than  the  face  of  the  decree;  that  in  the  other  suit 
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no  aettlenient  could  be  effected,  wherefore  Mead  was  com- 
pelledy  as  he  alleged,  to  go  on  with  the  sale  and  take  his 
chance  on  the  title  procured  thereat,  which  he  did,  and 
bought  the  property  in  at  said  sale,  which  was  confirmed 
by  the  court  over  the  objections  of  the  foreclosure  defend- 
ants, interposed  on  account  of  the  want  of  jurisdiction  of 
said  court,  which  availed  nothing  except  to  prevent  the 
recovery  of  a  deficiency  judgment,  which,  but  for  such 
want  of  jurisdiction,  should  have  been  rendered  for  about 
$2,400.  In  relation  to  the  injunction  proceedings  described 
in  the  petition,  defendant  Mead  answered  that  they  were 
simply  auxiliary  to  the  foreclosure  proceedings,  and  that 
the  compensation  in  the  foreclosure  proceedings  provided 
for  should  be  held  to  be  a  discharge  of  all  liability  on  ao« 
count  of  attorneys'  fees  in  said  injunction  proceedings.  The 
prayer  of  the  answer  of  defendant  Mead  was  that  his 
damages  set  forth  in  his  answer  as  having  arisen  on  account 
of  the  malpractice  of  the  plaintiffs  should  be  set  off  against 
any  amount  which  might  be  found  due  plaintiffs,  and  that 
Mead  might  be  dismissed  with  his  costs.  By  a  reply  the 
averments  of  the  answer  were  denied.  A  trial  of  the  is- 
sues resulted  in  a  verdict  in  favor  of  plaintiffs  for  the  sum 
of  $539.87,  upon  which  judgment  was  duly  rendered.  To 
reverse  this  judgment  the  defendant,  as  plaintiff,  has  filed 
his  petition  in  error  in  this  court. 

It  is  unnecessary  to  discuss  the  evidence  adduced  in  sup- 
port of  each  party's  contention,  for  there  was  sufficient  to 
support  a  verdict  in  favor  of  either  party.  The  contest 
was  largely  directed  to  proof  on  the  one  hand  that  the 
commencement  of  the  foreclosure  proceedings  in  the  federal 
court  was  snggested  by  the  defendant  in  error  simply  to 
enable  them  to  secure  the  taxation  of  attorneys'  fees,  not- 
withstanding the  fact  known  to  said  defendant  in  error 
that  to  enable  Mead,  a  resident  and  citizen  of  New  York, 
to  institute  such  proceedings  in  the  United  States  court  it 
was  necessary  that  he  should  secure  an  assignment  from 
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Mr.  Jamieson  of  his  rights  as  joint  owner  of  the  notes  se- 
cured by  the  mortgages  of  which  foreclosure  was  desired. 
The  defendant  in  error  showed  by  the  testimony  of  Frank 
L.  Weaver  that  he  iiad  no  knowledge  that  Mr.  Jamieson 
was  a  resident  oi;  citizen  of  Nebraska.  The  plaintiff  in 
error  then  offered  to  prove  a  conversation  between  Mr. 
Whipple  (since  deceased)  and  Mr.  Jamieson,  whereby,  as 
plaintiff  in  error  claimed,  it  would  be  shown  that  Whipple 
knew  that  Jamieson  was  a  resident  and  citizen  of  Nebraska, 
and  that  notwithstanding  such  knowledge  he  advised  that 
the  assignment  should  be  made  and  foreclosure  b^un  in 
the  name  of  William  D.  Mead  as  complainant  in  the  fed- 
eral court.  An  objection  to  this  proposed  testimony  was 
sustained  on  the  ground  that  as  Whipple  is  now  dead,  any 
conversation  had  between  him  and  a  witness  adversely  in- 
terested could  not  be  given  in  evidence  as  against  Whipple's 
representative.  In  section  45  of  our  Code  of  Civil  Pro- 
cedure it  is  provided  that  in  case  of  the  death  of  a  party  to 
an  action  the  court  may  allow  the  action  to  continue  by  or 
against  his  representative  or  successor  in  interest.  As  has 
already  been  said,  the  district  court,  upon  suggestion  of  the 
death  of  Whipple,  ordered  that  the  case  proceed  in  the 
name  of  Weaver,  the  surviving  plaintiff.  By  the  statute, 
which  conferred  power  upon  the  district  court  to  make  this 
order,  the  party  in  whose  name  the  action  is  continued  is 
designated  as  the  "representative"  of  the  deceased.  We 
are  not  at  liberty  to  ignore  this  use  of  the  word  "  repre- 
sentative" when  so  directly  referred  to,  as  we  find  it  in  sec- 
tion 329  of  the  same  Code.  There  had  been  no  evidence 
given  which,  under  the  section  just  referred  to,  rendered 
competent  the  testimony  offered  as  to  the  alleged  conversa- 
tion between  Jamieson  and  Whipple.  The  transfer  of  the 
mortgage  securities  admittedly  left  Jamieson  as  niuch  actual 
interest  in  the  result  as  before  the  assignment.  The  exclu- 
sion of  the  proposed  testimony  of  Jamieson  was  therefore 
proper.  (  Wamjsley  v.  Cook,  3  Neb.,  344 ;  Ransom  v,  Schmela^ 
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13  Neb.,  74;  Magenauv.  Bell,  13  Neb.,  249;  Housel  v- 
Orcmer,  13  Neb.,  298.)  The  exclusion  of  the  proposed 
testimony  of  Mr.  Mead  as  to  his  conversation  with  Mr. 
Whipple  was  proper  on  the  ground  just  stated  and,  there- 
fore, will  receive  no  independent  consideration. 

The  defendant,  by  way  of  answer,  and  throughout  the 
trial,  insisted  that  the  contract  looking  to  the  taxation  of 
attorneys'  iees  in  favor  of  the  defendant  in  error  was  one 
contrary  to  public  policy.  No  claim  was  made  that  the 
attorneys'  fee  provision  in  the  mortgages  foreclosed  was  a 
device  for  covering  up  the  exaction  of  unlawful  interest,  as 
seems  to  have  been  assumed  was  the  case  in  Dow  v.  Updike, 
11  Neb.,  97,  in  which  was  first  questioned  the  right  to  tax 
attorneys'  fees.  In  the  opinion  just  referred  to  the  only 
other  question  made  of  the  right  to  tax  attorneys'  fees  was 
because  in  an  act  passed  by  the  legislature  in  1873  that 
right  was  recognized,  and  it  was  inferred  from  the  repeal  of 
said  act  that  the  legislature  intended  to  withdraw  and  deny 
this  right  by  which  the  act  repealed  had  been  conferred. 
Since  the  filing  of  the  above  opinion  there  have  been  other 
decisions  of  this  court  based  upon  the  inference  just  noted. 
There  has  also  been  reprobated  a  resort  to  questionable 
means  by  attorneys  for  the  purpose  of  having  taxed  these 
fees,  but  this  court  has  never  directly  nor  indirectly  assumed 
to  criticise  the  power  or  motives  of  the  federal  court  in  tax- 
ing such  costs  as  we  have  now  under  consideration. 

In  respect  to  the  questions  argued  with  reference  to  in- 
structions given  and  those  refused  it  is  sufficient  to  say, 
generally,  that  there  was  such  a  grouping  of  those  com- 
plained of  in  argument  with  those  of  which  no  complaint 
18,  or  properly  could  be,  made  that  we  cannot  consider  them 
as  invited  by  the  plaintiff  in  error  in  argument.  The  judg- 
ment of  the  district  court  is 

Affirmed. 
Irvine,  C,  not  sitting. 
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J.  T.  Robinson  Notion  Company,  appellee,  v.  John 

B.  Foot  et  al.,  appellants. 

Filed  Octobbb  3, 1894.    No.  5671. 

1.  Fraudulent  Conveyances:  Pbefebbiko  Cbbditobs.    Aa 

intention  to  defrand  oogbt  not  to  be  inferred  from  the  mere  faet 
that  by  pledging  bis  personal  prop^ty  and  mortgaging  bis  real 
estate  a  debtor  bas  given  a  preference  to  one  or  more  of  bis  cred- 
itors. 

2.  Judicial   Sales:   Title   of   Pubchaseb:  Fbaud.    A  pnr- 

cbaser  of  real  property  at  judicial  sale,  dnly  confirmed,  takes  a 
title  wbieb  cannot  be  assailed  because  of  fraud  in  a  prior  iraDS- 
fer  of  tbe  decree  under  wbicb  sncb  sale  was  bad,  provided  tbe 
aforesaid  judicial  sale  itself  was  in  all  respects  free  from  fraud 
and  collusion. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Bates,  J. 

H.  Oilkeson  and  Fricky  Dolezal  A  Stinson,  for  appellants* 

Mahoneyy  Minahan  &  Smyth  and  Simpson  &  Son^ 
borger,  contra. 

Ryan,  C. 

This  action,  to  subject  certain  real  property  situated  in 
Saunders  county  to  the  payment  of  a  judgment  in  its  favor, 
was  commenced  by  the  J.  T.  Robinson  Notion  Company 
on  March  16,  1891,  against  John  B.  Foot,  its  judgment 
debtor,  and  other  parties  joined  as  defendants.  Of  these 
parties,  it  was  alleged  that  the  Bank  of  North  Bend  fraudu- 
lently claimed  to  be  the  owner  of  said  real  property,  while 
as  to  the  other  parties,  M.  E.  Smith  and  W.  V.  Morse,  it 
was  charged,  simply,  that  they  had  or  claimed  some  inter- 
est in  the  premises  as  mortgagees.  No  averment  was  made 
by  wliich,  either  directly  or  indirectly,  it  was  sought  to 
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impeach  the  bona  fides  of  the  mortgages  held  by  Morse  or 
Smith.     As  against  the  Bank  of  North  Bend,  it  was  al- 
leged that  judgment  was  obtained  by  the  J.  T.  Robinson 
Notion  Company  in  January^  A.  D.  1891,  against  John 
B.  Foot,  in  the  district  court  of  Dodge  county,  for  the  sum 
of  $1,278 ;  that  execution  thereon  was  duly  issued,  and  re- 
turned "No  property  found  whereon  to  levy,^'  after  which  a 
transcript  of  the  last  named  judgment  was  filed  in  the  of- 
fice of  the  clerk  of  the  district  court  of  Saunders  county, 
which  was  followed  by  an  execution  from  that  oifice,  re- 
turned as  had  been  that  preceding  it;  that  about  February 
25,  1888,  defendant  Foot  purchased  from  M.  Dowling  a 
certain  note  for  $1,478.53,  secured  by  mortgage  on  the 
premises  now  sought  to  be  subjected  to  Foot's  debt;  that 
afterward,  on  September  24,  1888,  defendant  Foot,  in  a 
proceeding  instituted  for  the  foreclosure  of  said  mortgage, 
obtained  a  decree  for  the  sum  of  $1,546.29,  drawing  inter- 
est at  the  rate  of  ten  per  cent  per  annum;  that  on-or  about 
December  19,  1888,  defendant  Foot  transferred  all  his  in- 
terest in  said  decree  to  the  Bank  of  North  Bend.     The  sole 
charges  of  fraud  made  in  the  petition  were  in  this  lan- 
guage: '^The  plaintifi*  further  alleges  that  said  transfer  of 
said  decree  from  said  Foot  to  said  bank  was  so  conveyed 
as  aforesaid  fraudulently,  without  consideration,  and  for 
the  express  purpose  of  protecting  the  assets  of  said  Foot 
against  the  just  claims  of  the  creditor  of  said  Foot,  and 
for  the  further  purpose  of  hindering  and  delaying  the 
plaintiff  and  other   creditors  of  said  Foot  in  collecting 
their  just  claims  against  said  Foot.     Plaintiff  further  al- 
leges that  in  pursuance  of  said  fraudulent  intent  upon  the 
part  of  said  Foot  and  said  bank,  said  bank  did,  on  or 
about  the  15th  day  of  January,  1889,  cause  said  premises 
hereinbefore  described  to  be  sold  at  sheriff's   sale,  and 
thereupon  purchased  said  premises  at  said  sale,  and  are 
now  holding  said  premises  under  the  sheriff's  deed  exe- 
cuted to  said  bank  upon  the  confirmation  of  said  sale; 
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and  plaintiff  further  alleges  that  by  taking  said  sheriff's 
deed  said  bank  became  the  trustee  of  said  Foot^  aud,  as 
such,  yet  holds  said  premises."  In  the  petition  there 
was  no  averment  as  to  when  the  indebtedness  from  Foot 
to  the  J.  T.  Robinson  Notion  Company  originated.  The 
existence  of  any  indebtedness  is  first  shown  by  pleading 
the  judgment  obtained  in  January,  1891.  The  trans- 
fer of  the  decree  was  in  the  petition  asserted  to  have 
taken  place  on  December  19, 1888, — a  little  more  than  two 
years  before  there  was  alleged  to  have  been  in  existence 
any  claim  in  favor  of  the  notion  company  against  Foot. 
It  requires  a  very  liberal  resort  to  construction  to  supply 
the  lacking  averment  from  the  general  statements  that  the 
transfer  of  the  decree  was  made  '^fraudulently,  without 
consideration,  and  for  the  express  purpose  of  protecting 
the  assets  of  said  Foot  against  the  just  claims  of  the  cred- 
itor of  said  Foot,  and  for  the  further  purpose  of  hindering 
and  delaying  the  plaintiff  and  other  creditors  of  said  Foot 
in  collecting  their  just  claims  against  Foot."  In  a  close 
case  this  might  become  very  important.  It  is  now  men- 
tioned because  if  this  indebtedness  from  Foot  to  the  notion 
company  had  its  origin  before  the  events  transpired,  of 
which  complaint  is  made,  the  company  has  apparently 
slept  on  its  rights  for  an  unusual  length  of  time  before  be- 
ginning this  suit,  in  excuse  of  which  no  explanation  has 
been  offered.  On  the  other  hand,  if  this  indebtedness 
arose  after  tlie  transfer  complained  of,  there  is  shown  no 
reason  justifying  complaint  by  the  notion  company,  for 
with  fraudulent  transfers  anterior  to  the  creation  of  an  in- 
debtedness to  him  the  creditor  ordinarily  has  no  concern. 
These,  however,  are  not  the  only  difficulties  to  be  overcome 
in  sustaining  the  decree  of  the  district  court  which  granted 
the  relief  prayed.  It  was  shown  by  the  evidence  that  for 
a  long  time  prior  to  December  18,  1888,  the  defendant 
Foot  was  carrying  on  the  business  of  a  general  merchant 
at  North  Bend,  the  place  of  business  of  the  bank;  that 
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tliere  were  quite  a  number  of  claims  owing  by  Foot, — that 
to  the  bank  just  named  then  being  of  the  amount  of  $11,- 
045.50.  At  the  date  last  named  Mr.  Foot  failed  in  busi- 
ness, having  on  hand  a  stock  of  merchandise  which  in- 
voiced about  $16,000.  He  had  also  several  pieces  of  in- 
cumbered real  property,  among  which  was  that  now  sought 
to  be  subjected  to  the  payment  of  the  notion  company's 
daim.  To  secure  certain  of  the  creditors,  he  gave  chattel 
mortgages  on  his  merchandise,  as  follows :  To  the  appellant 
bank,  one  for  $7,545.50 ;  to  May  Brothers,  one  for  $7,500, 
and  one  to  Mr.  Moone  and  Mr.  Smith  for  about  $2,300. 
As  the  goods  mortgaged  invoiced  about  $16,000,  and  the 
amounts  secured  by  these  mortgages  amounted  to  $17,- 
345.50,  fraud  could  not  be  implied  as  to  this  transaction  be- 
cause of  these  creditors  taking  an  inordinate  amount  of 
security.  There  was,  however,  still  unsecured  to  the  bank 
of  North  Bend  a  balance  of  $3,545.50.  As  security  for 
$1,900  of  this  balance.  Foot  gave  the  bank  an  assignment 
of  his  decree  against  the  premises  sought  to  be  subjected  in 
this  action,  and  for  the  security  of  the  remainder  he  mort- 
gaged to  the  bank  certain  lands  in  Dodge,  Platte,  and  But- 
ler counties,  subject  to  certain  mortgages  which  were  after- 
ward foreclosed.  The  validity  of  the  decree  assigned  by 
Foot  to  the  bank  was  in  no  way  assailed  in  the  district 
eoart,  and,  hence,  must  conclusively  be  presumed  to  have 
been  correct  and  just.  The  first  lien  established  by  it  was  for 
costs ;  second,  the  claims  of  D.  C.  Hall ;  third,  the  claim  of 
John  Beermaker;  fourth,  the  amount  due  John  B.  Foot. 
The  return  of  sale  under  this  decree  shows  that  the  sale 
was  for  the  sum  of  $1,250,  on  the  bid  of  the  Bank  of 
North  Bend.  After  satisfying  costs,  there  were  distributed 
the  following  amounts  under  the  decree:  To  D.  C.  Hall, 
$1,064.50;  to  John  Beermaker,  $29.55;  to  John  Foot,  the 
balance,  $63.55.  Exclusive  of  costs,  the  amount  actually 
paid  by  the  bank  to  the  sheriff  was  $1,094.05  on  the  15th 
day  of  January,  1889,  and  during  the  mouth  last  named 
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this  sale  was  duly  confirmed,  and  presumablj  the  amounts 
respectively  due  Hall  and  Beermaker  were  paid  to  them. 
There  is  no  claim  made  that  the  sale  was  irregular^  nor 
that  the  distribution  to  Hall  and  Beermaker  was  unau- 
thorized; neither  is  their  right  to  receive  all  that  was  paid 
them  iu  any  way  questioned.  After  the  bank's  purchase, 
its  title  rested  on  the  decree  and  sale.  The  transfer  of  the 
decree  then  became  important  only  so  far  as  it  authorized 
payment  of  such  part  of  the  proceeds  of  the  sale  as  Foot  or 
his  assignee  might  be  eirtitled  to  receive  from  the  proceeds 
of  the  sale  pursuant  thereto.  It  might  be  that  upon  proper 
averments,  sustained  by  proofs,  the  notion  company  could 
show  itself  entitled  to  redeem  by  paying  to  the  bank  the 
amount  by  it  paid  over  and  distributed  between  Hall  and 
Beermaker,  with  interest  thereon ;  but'this  would  involve 
a  tender  of  the  amounts  last  named.  No  such  tender  has 
been  made;  neither  was  this  action  one  for  redemption. 
An  action  to  redeem  was  suggested  as  the  proper  proceed- 
ing under  similar  circumstances  in  MoKeighan  v.  Hopkins, 
14  Neb.,  361,  and  it  was  therein  said  that  a  judicial  sale 
could  not  be  collaterally  attacked  except  for  fraud  or  col- 
lusion. Neither  of  these  grounds  were  urged  as  against 
the  validity  of  the  decree  or  sale  thereunder,  and  the  notion 
company,  therefore,  was  in  no  such  situation  that  it  should 
be  permitted  to  maintain  its  action  in  the  form  in  which  it 
was  instituted,  especially  in  view  of  the  fact  that  between 
the  bank  and  Foot  there  was  no  evidence  to  justify  a  find- 
ing of  the  existence  of  the  trust  relation  charged  in  its  pe- 
tition. 

The  evidence  in  this  case  has  been  carefully  considered, 
and  while  there  were  circumstances  which  called  for  ex- 
planation, there  was  in  each  instance  such  an  explanation 
as  left  no  reason  for  suspecting  the  motives  of  any  of  the 
parties  concerned.  The  district  court  seems,  by  the  ques- 
tions propounded  to  the  cashier  of  the  bank,  to  have  been 
greatly  influenced  by  the  fact  that  at  the  time  the  transfer 
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of  the  decree  was  made  the  assignor  thereof  was  insolventy 
to  the  knowledge  of  the  assignee.  This  circumstanoe  alone 
wonld  not  be  sufficient  to  justify  the  inference  of  fraud^  for 
an  insolvent  debtor  has  the  right,  in  good  faith,  to  prefer 
one  creditor  to  another.  {Jones  v.  Loree,  37  Neb.,  816.) 
The  judgment  of  the  district  court  is 


Bevebsed. 


Labs  A.  Peterson  et  al.,  Trustees  op  the  First 
Swedish  Baptist  Church  of  Stromsbubg,  Ne- 
braska, appellees,  y.  Samuel   Sahuelson  st 

AL.,  appellants. 

Filed  Octobbb  3, 1894.    No.  628a 

BeligionB  SooietiOB :  Sbosdbbs:  Fobfeftubb  of  Membership. 
Where  certain  members  of  a  church  society  withdrew  therefrom 
and  organised  another  society  of  the  same  chnrch,  and  after- 
ward retomed  to  the  society  from  which  they  had  withdrawn, 
there  exists  no  presomption  that  by  said  withdrawal  the  seceders 
had  forfeited  their  membership  of  the  church  as  parts  of  which 
both  societies  had  existed. 

Appeal  from  the  district  court  of  Polk  oounty.   Heard 
below  before  Bates,  J. 

The  facts  are  stated  by  the  commissioner. 

JEL  L.  JKinfff  E.  E.  Stanton^  and  B.  8.  Norval^  for  appel- 
lants: 

A  majority  of  the  members  of  a  religious  society  cannot 
change  the  purpose  for  which  its  property  was  acquired  by 
dianging  the  corporate  name  of  the  society.  {Baker  v. 
Docker,  79  Cal.,  365.) 
16 
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Even  if  the  majority  of  the  members  of  a  church  soci* 
ety  should  secede,  such  secession  would  forfeit  the  right  of 
the  seceders  to  the  commou  property,  and  the  minority  r^ 
maiui^g  become  entitled  to  its  exclusive  use.  {RMmann  v. 
£artiing,  22  Neb.,  375;  Methodist  Episcopal  Church  tr. 
Wood,  5  O.,  283;  Lewis  v.  Watson,  4  Bush  [Ky.],  228; 
Associated  Reform  Church  r.  'Trustees  of  the  Theological 
Seminary  of  Princeton,  4  N.  J.  Eq.,  77;  Hoskinson  v. 
Pusey,  32  Gratt.  [Va.],  428;  McRoberts  v.  Moudy,  19 
Mo.  App.,  26.) 

An  organized  church  cannot  be  divested  of  its  property 
against  its  will,  even  though  a  majority  of  its  members 
enter  into  a  new  organization  which  adopts  the  name  of  the 
old,  provided  the  old  still  exists.  ( Venuble  v.  Cofftnan,  2 
W.  Va.,  310;  Harper  v.  Straws,  14  B.  Mon.  [Ky.],  48.) 

There  being  no  provision  of  the  statute  permitting  two 
church  societies  to  organize  in  one,  any  pretended  organi- 
zation would  be  void,  as  the  statute  cannot  be  extended  by 
implictation  beyond  its  language.  {Evenson  v.  EUingson^  39 
N.  W.  Rep.  [Wis.],  342.) 

H,  M.  Marquis  and  M.  A,  MUls,  contra,  cited :  Watson 
V.  Jones,  13  Wall.  [U.  S.],  727;  Shannon  v.  Frost,  3  B. 
Mon.  [Ky.],  258 ;  Gei'man  Reformed  Church  v.  Oommon-' 
wealth,  3.  Barr  [Pa],  282;  State  v.  Farris,  45  Mo.,  183; 
HadUy  v.  Mendenhall,  89  Ind.,  136;  Chase  v.  Cheney,  58 
III.,  509;  Gibson  v.  Armstrong,  7  B.  Mon.  [Ky.],  495; 
Lamb  v.  Gain,  29  N.  E.  Rep.  [Ind.],  13;  VenaJble  v,  Bap^ 
tist  Church  of  Atchison,  25  Kan.,  177. 


Ryan,  C. 

This  action  was  brought  in  the  district  court  of  Polk 
county  by  the  plaintiffs  named  as  trustees  of  the  First 
Swedish  Baptist  Church  of  Stromsburg,  against  the  de- 
fendants, to  enjoin  suoh  defendants  from  threatened  forci- 
ble detention  of  possession  of   u^iiain  church  property. 
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No  objection  was  made  as  to  the  form  of  action  by  which 
relief  was  sought,  and  none  will  be  raised  hj  us  further 
than  to  suggest  that  we  shall  not  enter  upon  a  considera- 
tion of  the  title  to  the  church  property  above  referred  to, 
questioned  because  of  alleged  irregularities  in  making  con- 
yeyanoes  thereof.  The  defendants  justify  absolute  control 
of  the  chnrch  property  which  they  have  undertaken  to 
enforce  by  a  claim  (1)  that  the  persons  named  above  as 
plaintiffs  are  not  in  reality  trustees ;  (2)  because  the  church 
society  for  which  said  persons  assume  to  act  as  trustees  has 
no  standing  to  assert  a  right  of  possession.  It  ap[)ears 
from  the  evidence  adduced  that  in  the  year  1873  a  church 
society  was  organized  near  Stromsburg,  under  the  name  of 
the  ^*  Baptist  Church  Society  of  the  County  of  Polk  and 
State  of  Nebraska/'  which  society,  in  1875,  received  a  con- 
veyance of  block  3,  in  Buckley ^s  Addition  to  the  town  of 
Stromsbnrg,  upon  which  lot  there  is  now  a  church  edifice 
and  parsonage  which  have  cost  about  $7,000.  In  the  evi- 
dence we  find  it  repeated  over  and  over  that  in  1887  about 
fifty  members  of  the  church  '* seceded'*  and  organized  a 
separate  organization  under  the  name  of  the  ''R^ular 
Swedish  Baptist  Church  Society."  Subsequently  the  origi- 
nal society  met  with  these  so-called  ^'seceders/'  and  a  re- 
union of  these  elements  was  effected.  After  this  amalga- 
mation was  accomplished  the  society  resulting  resolved  to 
and  did  change  its  name  to  that  of  '^The  First  Swedish 
Baptist  Church  of  Strom.sburg,  Nebraska."  It  is  argued 
that  this  last  named  society  did  not  succeed  to  the  rights  of 
that  first  above  named,  because  there  is  no  provision  of  the 
statute  authorizing  the  consolidation  of  two  distinct  cburch 
organizations  resulting  in  a  third  one  eutirely  distinct. 
The  appellees  urge  that  either  this  must  have  been  done  or 
the  members  of  the  society  must  have  been  admitted  as 
new  members,  which  could  only  be  done  when  less  than 
five  members  dissented, — in  this  instance  there  were  twenty- 
six  adverse  votes.    The  trouble  with  both  of  these  alterna- 
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tive  propositious  is  that  they  assume  that  the  seoeders  were 
outside  the  church  which  they  originally  left.  The  evi- 
dence discloses  simply  that  these  fifty  or  more  members 
organized  a  new  society,  built  a  new  church,  and  worshiped 
therein,  separate  and  apart  from  the  society  which  they  had 
left.  They  were  still  members  of  the  Swedish  Baptist 
Church  at  large,  and  there  is  no  intimation  that  by  seced- 
ing from  one  society  their  relations  to  the  church  at  large 
were  impaired.  When,  therefore,  there  was  a  reunion  of 
the  fragments,  the  same  society  existed  as  had  originally 
been  organized,  and  it  might  or  might  not  change  its  name 
as  its  members  chose.  This  reunion  was  by  merger  of 
the  seceders  into  the  first  organized  society,  and  that  the 
trustees  of  that  society  still  remained  such  there  can  be  no 
room  for  doubt.  After  the  return  of  the  seceders,  the  re- 
united society  elected  William  O.  Backlin,  one  of  the  se- 
ceders, a  new  trustee.  It  is  urged  in  argument  that  the 
three  other  trustees  had  previously  resigned  and  are  there- 
fore now  disqualified.  The  evidence  shows  that  while 
there  was  discord  in  the  affairs  of  the  parent  church  society, 
these  three  trustees,  at  a  business  meeting  of  the  church, 
declared  they  would  resign  if  quiet  was  not  restored,  ac- 
cording to  the  testimony  of  some  witnesses.  Tested  by 
the  evidence  of  other  witnesses,  these  three  trustees  actually 
tendered  their  resignations  because  of  want  of  harmony  in 
the  church  society.  In  either  event  this  is  immaterial,  for, 
if  tendered,  the  resignations  were  not  accepted  and  these 
trustees  continued  afterward  the  discharge  of  their  duties 
as  trustees. 

It  is  not  deemed  necessary  to  enter  into  a  detailed  review 
of  the  causes  of  the  ill-feeling  which  even  now  seems  to 
find  lodgment  in  this  little  community.  The  district  court 
found  for  the  plaintiff  on  the  facts,  as  to  which  an  extended 
statement  would  subserve  no  useful  purpose,  for  each  find- 
ing was  based  on  sufficient  evidence.  The  judgment  of  the 
district  court  is 

Affirmed. 
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Fakkie  M.  Sloman,  appellant,  y.  William  H.  Spell- 

MANy  APPELLEE. 
Filed  Ootobsb  3,  1894.    No.  536a 

Beyiew  of  Conflicting  Evidence.  There  being  no  question  of 
law  involTed  in  this  case,  and  the  finding  of  the  district  oonrt 
being  sapported  by  sufficient  competent  evidence,  its  decree  is 
alBnned. 

Appeal  from  the  district  court  of  Douglas  county^ 
Heard  below  before  Hopewell,  J. 

Bromey  Andrews  &  Sheeauy  for  appellant. 

SwUzler  A  Melntosh,  contra. 

Ragan,  C. 

On  the  4th  day  of  February,  1890,  William  H.  Spell- 
man  filed  in  the  office  of  the  register  of  deeds  of  Douglas 
county,  Nebraska,  a  duly  verified  account  of  certain  items 
of  material  and  labor  which  he  alleged  that  he  had  fur- 
nished Fannie  M.  Slomau  in  pursuaace  of  a  verbal  con- 
tract made  with  her  for  the  plumbing  and  gas-fitting  of 
her  residence  on  lot  2,  in  block  10,  in  West  Omaha  Ad- 
dition to  the  city  of  Omaha,  and  claimed  a  lien  on  said 
real  estate  for  said  labor  and  material  so  alleged  to  have 
been  furnished.  On  the  27th  day  of  March,  1890,  J'annie 
M.  Slomau  filed  her  petition  in  the  district  court  of  Doug- 
las county  against  said  William  H.  Spellman,  alleging,  in 
substance,  that  on  or  about  the  1st  day  of  July,  1889,  she, 
Mrs.  Sloman,  entered  into  a  verbal  contract  with  Spellman, 
in  and  by  which  he  agreed  to  furnish  the  material  and  Jo 
the  plumbing  and  gas-fitting  upon  a  residence  she  was 
then  erecting  on  said  lot;  that  Spellman  agreed  to  furnish 
sttch  labor  and  material  at  the  actual  cost  thereof,  with 
fifteen  per  cent  added ;  that  Spellman  represented  that  the 
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actual  cost  of  said  labor  and  material  with  fifteen  per  cent 
added  would  not  exceed  t^he  sum  of  $800 ;  that  in  full  pay- 
ment of  the  labor  and  material  Spellman  might  furnish  her 
under  the  contract,  she  agreed  to  convey  him,  by  a  deed  of 
general  warrauty,  lot  18,  in  block  9,  Jerome  Park  Addition 
to  the  city  of  Omaha,  subject  to  certain  incumbrauces,  aud 
that  Spellman  agreed  to  accept  Mrs.  Sloman's  conveyance 
of  said  lot  in  full  payment  of  whatever  labor  and  material 
he  should  furnish  her  under  the  contract;  that  she  had 
duly  tendered  to  Spellman  a  warranty  deed  of  said  lot  in 
Jerome  Park  Addition  in  payment  for  the  work  and  ma- 
terial which  Spellman  had  furnished  under  his  contract 
with  her;  that  she  had  accompanied  such  deed  and  tender 
with  an  abstract  of  title  showing  that  she  had  a  good  estate 
in  fee-simple  in  the  lot;  that  Spellman  had  refused  to  ac- 
cept the  conveyance  of  said  lot  in  Jerome  Park  Addition 
in  payment  of  the  labor  and  material  he  had  furnished  her; 
that  he  had  filed  in  the  ofiice  of  the  register  of  deeds  a 
verified  account  of  items  of  labor  and  material  which  he 
had  furnished  for  her  residence  under  his  contract,  and  was 
wrongfully  claiming  a  lien  upon  her  real  estate  for  the 
amount  of  such  labor  and  material.  She  prayed  for  an 
accounting  with  Speliman  with  respect  to  the  labor  and 
material  which  he  had  furnished  towards  plumbing  and  gas- 
fitting  her  residence,  that. the  amount  justly  due  Spellman 
on  account  thereof  might  be  determined,  and  that  he  be  re- 
quired by  decree  of  court  to  accept  in  payment  of  the  amount 
due  him  the  deed  for  the  lot  in  Jerome  Park  Addition,  and 
for  a  cancellation  of  the  verified  account  of  items  of  labor 
and  material  filed  by  Spellman  in  the  office  of  the  register 
of  deeds.  Spellman,  by  his  answer,  admitted  that  he  entered 
into  a  verbal  contract  with  Mrs.  Sloman,  in  and  by  which 
he  was  to  furnish  the  labor  and  material  for  the  phimb- 
iiig  work  and  gas-fitting  of  her  residence.  He  denied 
that  by  the  contract  he  was  to  have  for  the  same  only  the 
actual  cost  of  the  labor  and  material  with  fifteen  per  oeut 
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added;  averred  that  she  was  to  pay  him  for  such  labor 
and  material  in  cash,  as  the  work  progressed,  the  cost  of 
the  material,  with  fifteen  per  cent  added,  and  the  carren^ 
wages  for  journeyman  plumber  and  helper.  He  expressly 
denied  that  he  agreed  to  accept  from  Mrs.  Sloman  a  con- 
veyance of  the  Jerome  Park  Addition  lot  in  payment  of 
tl]e  work  and  labor  he  should  furnish  her  under  his  con- 
tract. He  denied  that  he  represented  that  the  plumb- 
ing and  gas-fitting  would  not  cost  to  exceed  $800,  and  al- 
leged that  he  did  said  plumbing^  and  gas-fitting  in  all 
respects  according  to  the  contract  with  Mrs.  Sloman,  and 
that  the  cost  thereof  greatly  exceeded  the  sum  of  $800. 
By  way  of  a  cross-petition  he  set  up  the  verbal  contract 
with  Mrs.  Sloman,  in  and  by  which  he  agreed  to  furnish 
the  labor  and  material  and  do  the  plumbing  and  gas-fitting 
work- on  her  residence;  alleged  that  he  had  complied  in  all 
respects  with  the  contract;  that  within  four  months  of  the 
date  of  the  last  item  of  labor  and  material  furnished  under 
the  contract  he  had  made  an  account  in  writing  of  the 
items  of  the  labor  and  material  furnished  thereunder,  duly 
made  oath  thereto,  and  filed  the  same  in  the  office  of  the 
register  of  deeds  of  Douglas  county,  claiming  a  mechanic's 
lien  upon  Mrs.  Sloman's  lot  and  the  improvements  thereon 
for  such  labor  and  material.  He  prayed  for  an  accounting 
of  the  amount  due  him  from  Mrs.  Sloman,  and  that  the 
same  might  be  decreed  a  lien  upon  her  lot  and  residence. 
To  this  answer  Mrs.  Sloman  filed  a  reply,  consisting  of 
a  general  denial  of  all  the  allegations  of  new  matter  in  the 
answer.  The  dfstrict  court  found  all  the  issues  in  favor 
of  Spellman,  and  by  decree  gave  him  a  lien  against  the 
property  of  Mrs.  Sloman  for  the  amount  due  him  from 
her  for  the  labor  and  material  he  had  furnished  in  doing 
the  plumbing  work  in  her  residence,  and  from  this  decree 
Mrs.  Sloman  appeals  to  this  court. 

It  will  be  seen  from  what  has  been  said  that  the  two 
material  issues  in  the  case  were:  (1.)  Whether  Spellman 
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agreed  to  accept  the  Jerome  Park  AdditioD  lot  io  payment 
for  the  labor  and  material  he  should  furoish  Mrs.  Sloman, 
(2.)  If  he  did  uot,  how  much  was  due  Spellman  from  Mrs. 
Slomao  for  the  labor  and  material  he  had  furoished  her  in 
pursuance  of  the  contract  between  them?  There  is  do 
qaeation  of  law  in  the  case.  It  would  subserve  no  useful 
purpose  to  quote  the  evidence  or  aay  of  it.  On  every  ma- 
terial issue  of  fact  in  the  case  there  is  an  irreconcilable  con- 
flict of  evidence.  We  do  not  know  who  has  told  the  truth, 
nor  who  has  been  guilty  of  falsehood.  The  truth  of  the 
matters  litigated  in  this  action  will  probcbly  never  hi 
known.  The  district  judge  saw  the  witnesses,  heard  them 
testify,  observed  their  demeanor  upon  the  witness  eland, 
and  weighed  the  oonflicting  evidence.  We  cannot  say  that 
he  reached  an  incorrect  conchiiiou;  and,  indeed,  if  lie  had 
found  these  issues  in  favor  of  Mrs.  Sloman,  the  evidence 
ID  this  record  would  sustain  such  finding.  The  evidence 
covers  nearly  seven  hundred  pages  of  closely  type-written 
matter.  We  have  patiently  and  carefully  read,  studied, 
and  compared  all  this  evidence  because  it  was  our  duty  to- 
do  80;  but  its  study  has  not  been  entirely  devoid  of  what 
might  be  called  a  melancholy  interest,  as  it  affords  a  strik- 
ing object  lesson  of  the  uncertainty  and  unreliability  of 
human  testimony.  Since  we  cannot  say  that  the  findings 
made  by  the  district  court  are  not  supported  by  aufficieot 
compeleot  evidence,  the  decree  must  be  and  is 

Affirued. 
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James  R  Barnacle  &  Company,  appellee,  v. 
Meuon  a.  Hendebson,  appellant,  ett  al. 

FiLBD  Ck3T0BSB  3, 1894.    No.  6547. 

1.  Mechanics'  Idens:  Acceptance  of  Note:  Waivbb  of 
Lten.  When  a  material-man  or  laborer  takes  the  promissory 
note,  draft,  or  bill  of  exchange  of  the  owner  for  the  amoant  dne 
the  former  from  the  latter  for  labor  or  material  furnished  for  an 
improvement  on  real  estate,  there  is  no  oonclnsive  presamption 
of  law  that  such  note,  draft,  or  bill  of  exchange  was  given  or 
accepted  in  payment  and  discharge  of  the  debt  of  which  it  was 
an  evidencei  nor  does  the  law  presame  that  sach  material-man 
or  laborer  thereby  intended  to  waive  his  right  to  a  mechanic's 
lien  under  the  statute. 


:  :  Intention  to  Waive  Lien:   Question   fob 

JUBT.  In  such  case,  whether  a  note  was  so  taken  and  accepted 
in  discharge  and  payment  of  the  debt,  and  whether  the  material- 
man or  laborer  by  taking  the  note  intended  thereby  to  waive 
his  lien  under  the  statute,  are  questions  of  £ict  to  be  determined 
ftom  all  the  iactB  and  circumstances  in  evidence  in  the  case. 


:  Wbitten  Contbact:  Account  of  Items.    Where  the 

eontract  between  an  owner  and  a  material-man  for  the  erection 
of  an  improvement  upon  real  estate  is  in  writing,  then  the  filing 
of  such  contract  or  a  copy  thereof  with  the  verified  '*  account  of 
items"  is  essential  to  invest  such  material-man  with  a  lien  un- 
der the  statute. 


:  FoBBCLOSUBE:  Obal  Contract:  Yabiance  Between 

Affidavit  and  Petition:  Estoppel.  Where  the  contract 
between  the  owner  and  the  material  man  is  verbal,  the  fact  that 
by  inadvertence  or  mistake  the  material-man  alleges  in  his  affi- 
davit, filed  with  the  "  account  of  items  "  for  the  purpose  of  ob- 
taining a  lien,  that  the  contract  was  in  writing,  does  not  estop 
him,  in  a  suit  to  foreclose  a  lien,  from  alleging  and  proving  that 
the  contract  was  in  fact  a  verbal  one,  nor  does  it  render  the  veri- 
fied "account  of  items"  filed  to  obtain  a  lien,  incompetent  evi- 
dence. 


:  :   Cboss-Pbtition  of  Claimant:    Failube  of 

OwNEB  TO  Answeb:  Review.  A  contractor  brought  suit  to 
foreclose  a  mechanic's  lien.  The  owner  and  a  number  of  mate- 
rial-men were  made  defendants.    One  of  the  material-men  filed 
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an  answer  in  the  natare  of  a  cro88-petition,  claiming  a  lien  npon 
the  premises  of  the  owner  for  material  famished  in  the  erection 
of  the  improvement  thereon.  To  this  cross-petition  the  owner 
filed  no  answer.  Held,  That  the  owner  could  not  be  heard  to 
object  on  appeal  to  the  correctness,  except  as  to  the  amount  of 
the  finding  and  decree  of  the  district  court  in  favor  of  such 
material-man. 

Appeal  from  the  district  court  of  Douglas  countj. 
Heard  below  before  Doane,  J. 

HcUl,  MeOuUooh  &  English^  for  appellant. 

L.  D.  Holmes,  J.  Q.  Burgner,  ConneUA  IveSy  I.  E.  Oong- 
don,  Montgomery,  Charlton  &  Hall,  McClanahan  &  OU^ 
more,  Parke  Godwin,  and  SwUzler  &  Molntoah,  for  appelh 


Bagan,  C. 

On  the  29th  day  of  April,  1890,  one  J.  H.  Van  Closter 
was  the  owner  of  lot  21,  Rees  Place  Addition  to  the  city 
of  Omaha.  While  he  was  the  owner  of  this  property  he 
entered  into  contracts  with  various  persons  by  which  they 
were  to  furnish  labor  or  material  for  the  erection  of  some 
buildings  on  said  lot.  After  the  improvements  had  been 
commenced  Van  Closter  sold  and  conveyed  the  property  to 
one  Hallett  H.  Henderson.  The  material-men  and  labor- 
ers not  having  been  paid  in  full,  one  of  them,  James  R. 
Barnacle  &  Co.,  brought  this  suit  against  Hender^^on,  Van 
Closter,  and  a  large  number  of  other  persons — most  of  them 
being  parties  who  had  furnished  labor  or  material  towards 
the  erection  of  the  buildings  aforesaid — in  the  district  court 
of  Douglas  county,  for  an  accounting  of  the  amount  due 
them.  Barnacle  <&  Co.,  under  their  contract  with  Van 
Closter,  and  to  have  established  by  decree  of  the  court  a 
lien  under  the  statute  against  said  lot.  While  this  suit  was 
pending,  Hallett  H.  Henderson  sold  and  conveyed  the  real 
estate  to  one  Meron  A.  Henderson,  who,  on  her  own  ap- 
plication, was  made  a  party  defendant  to  the  action.    Find- 
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ings  and  decrees  were  by  the  district  court  rendered  in 
favor  of  a  large  number  of  parties  to  the  action,  and 
Meron  A.  Henderson  appeals  to  this  court  from  the  find- 
ings and  decrees  of  the  district  court  in  favor  of  the  fol- 
lowing parties  to  the  suit,  namely :  James  E.  Barnacle  & 
Co.,  Miller  &  Gunderson,  Kennard  Glass  &  Paint  Com- 
pany, B.  Melquist,  and  Milton  Rogers  &  Sons.  We  will 
dispose  of  these  in  their  order. 

James  B.  Barnacle  &  Co. :  The  district  court  found  that 
there  was  due  Barnacle  &  Co.  from  Van  Closter  $898.56, 
and  gave  them  a  lien  against  the  real  estate  in  controversy 
for  that  amount.  The  appellant  insists  that  the  amount 
found  due  Barnade  &  Co.  by  the  district  court  was  $177.98 
too  lai^  The  facts  on  which  this  contention  is  based  are 
that  shortly  after  Barnacle  &  Co.  began  work  for  Van 
Closter,  the  latter  gave  them  his  note  for  $510;  this  note 
was  paid  by  Van  Closter,  except  the  sum  of  $177.98,  for 
which  amount  he  gave  Barnacle  &  Co.  a  renewal  note,  and 
the  principal  and  interest  of  this  renewal  note  is  included 
in  the  amount  found  due  Barnacle  &  Co.  by  the  district 
court.  The  argument  of  appellant's  counsel  is  that  Van 
Closter  gave  the  $510  note  and  Barnacle  &  Co.  received  it 
in  absolnte  payment  of  that  much  of  the  debt  owing  by 
Van  Closter  to  Barnacle  &  Co.  for  the  labor  and  material 
furnished  by  the  latter  towards  the  improvement,  and  that 
Barnacle  &  Co.,  by  accepting  said  note,  thereby  released 
their  right  to  a  mechanic's  lien  against  the  premises  to  the 
extent  of  $510.  In  Hoagland  v.  Lush,  33  Neb.,  376,  it 
was  held :  **  The  acceptance  by  a  material-man  of  a  note  and 
chattel  mortgage  as  collateral  security  for  materials,  pre- 
viously furnished  for  the  erection  of  a  building  under  a 
contract  with  the  owner,  is  not  a  waiver  of  the  lien  of  the 
material-man,  unless  such  was  the  intention  of  the  parties." 
When  a  material-man  or  laborer  takes  a  promissory  note, 
draft,  or  bill  of  exchange  of  the  owner  for  the  amount  due 
the  former  from  the  latter  for  labor  or  material  furnished 
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for  an  improvement  on  real  estate  there  is  no  conclusive 
presumption  of  law  that  such  material-man  or  laborer  ac- 
cepted such  note,  draft,  or  bill  of  exchange  in  payment  and 
discharge  of  the  debt  of  which  it  was  an  evidence,  nor  does 
the  law  presume  that  he  thereby  intended  to  waive  his 
right  to  a  material  man  or  laborer's  lien.  Whether  a  note 
so  taken  was  accepted  in  discharge  and  payment  of  the 
debt,  and  whether  the  material-man  or  laborer  by  taking 
the  note  intended  thereby  to  waive  his  lien  under  the  stat- 
ute,  are  questions  of  fact  to  be  determined  from  all  the 
facts  and  circumstances  in  evidence  in  the  case.  (Phillips, 
Mechanics'  Liens,  sees.  275,  276,  and  cases  there  cited ; 
Young  v.  Hibbs,  5  Neb.,  433.)  In  the  case  at  bar  the  dis- 
trict court,  in  effect,  found  that  the  1(510  note  was  neitlier 
given  by  Van  Closter  nor  accepted  by  Barnacle  &  Co.  in 
payment  and  discharge  pro  tanto  of  the  amount  due  from 
the  former  to  the  latter;  aud  that  Barnacle  &  Co.  in  ac- 
cepting the  note  did  not  intend  thereby  to  waive  their  right 
to  a  lien  under  the  statute.  The  evidence  in  the  record 
supports  this  finding  of  the  district  court.  Its  decree  in 
favor  of  Barnacle  &  Co.  is  therefore  affirmed. 

Miller  &  Gunderson:  The  district  court  found  there  was 
due  from  Van  Closter  to  Miller  &  Gunderson  $1,372.10. 
The  appellant  insists  that  this  amount  is  too  large  by  the 
amount  of  $1,000  and  interest  thereon.  This  argument 
is  based  on  two  contentions:  (1.)  That  Van  Closter  gave 
his  note  to  Miller  &  Gunderson  for  $1,000  as  part  pay- 
ment of  the  amount  owing  to  the  latter  by  the  former,  and 
that  Miller  &  Gunderson  accepted  said  note  in  payment 
and  discharge  of  that  much  of  the  debt  owing  to  them 
from  Van  Closter,  and  thereby  waived  their  right  to  a  lien 
for  the  amount  of  the  note;  and  as  the  amount  of  the  note 
and  interest  is  included  in  the  amount  found  due  Miller  & 
Gunderson  by  the  district  court,  that  such  finding  is  erro- 
neous to  the  extent  of  the  $1,000  note  and  interest.  What 
has  been  said  above  under  the  Barnacle  claim  dispose^)  of 
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ibis  firat  oontention.     (2.)  A  second  oontention  of  the  ap- 
pellant Mrs.  Henderson  is,  in  substanoe,  that  her  graulor, 
Hallett  H.  Henderson,  prior  to  the'  time  that  he  became  the 
owner  of  the  real  estate^  held  a  mortgage  thereon,  and  that 
Van  Closter  applied  to  him  for  an  extension  of  the  time  of 
paying  such  mortgage  and  for  an  additional  loan  of  $4,200 
to  be  secured  by  another  mortgage  on  the  real  estate ;  that 
for  the  purpose  of  inducing  Henderson  to  make  such  ex- 
tension and  additional  loan,  Van  Closter  represented  to 
him  that   Miller  &   Gunderson   had   already   been   paid 
11,000  on  their  contract,  and  that  $2,500  of  the  $4,200 
which  Van  Closter  wished  to  borrow  of  Henderson  was 
also  to  be  paid  to  Miller  &  Gunderson;  that,  relying  upon 
these  representations  of  Van  Closter,  Hallett  H.  Henderson 
agreed  to  extend  the  time  of  payment  of  his  first  mortgage 
and  advance  Van  Closter  $4,200  more  if  he  would  obtain 
from   Miller  &  Gunderson  a  receipt  or  voucher  for  the 
$1,000  which  Van  Closter  represented  that  he  had  already 
paid  them  on  their  contract,  and  also  a  receipt  for  the 
$2,500  which  Miller  &  Gunderson  were  to  receive  out 
of  the   $4,200    loan;    and    that   in    pursuance    of  this 
agreement   Miller  &  Gunderson  executed  and  delivered 
to  Hallett  H.  Henderson  a  written  receipt  for  $2,500  and 
for  the  $1,000,  or  $3,500;  and  that  thereupon  Hallett  H. 
Henderson  extended  the  time  of  payment  of  his  first  mort- 
gage against  Van  Closter  and  advanced  him  the  further  sum 
of  $4,200,  $2,500  of  which  was  paid  to  Miller  &  Gun- 
derson ;  and  that  Miller  &  Gunderson  knew  that  at  the 
time  they  signed  and  delivered  the  receipt  admitting  that 
Van  Closter  had  paid  them  $3,500,  that  Hallett  H.  Hen- 
derson relied  and  acted  npon  that  statement  in  making  the 
additional  loan  of  $4,200  to  Van  Closter;  that  the  $1,000 
which  Van  Closter  represented  he  had  paid  to  Miller  & 
Gunderson,  and  which  they  acknowledged  by  their  receipt 
had  been  paid,  was  the  $1,000  note  above  referred  to,  exe- 
rted by  Van  Closter  to  Miller  &  Gunderson,  the  amount 
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of  which,  with  interest,  is  included  in  the  amount  found 
due  Miller  &  Gunderson  by  the  district  court  In  brief, 
the  contention  of  appellant  is  that  Miller  &  Gunderson 
having  represented  to  Henderson  that  the  ( 1,000  note 
made  the  subject  of  their  mechanic's  lien  in  this  case 
had  been  paid  to  them  by  Van  Closter,  and  Henderson 
having  relied  upon  this  and  advanced  Van  Closter  $4,200 
on  the  properly,  relying  on  Miller  &  Gunderson's  state- 
ment that  the  $1,000  had  been  paid,  or  that  the  property 
was  not  subject  to  a  mechanic's  lien  for  that  amount,  that 
Miller  &  Gunderson  are  now  estopped  from  claiming  a  lien 
against  the  property  for  the  amount  of  the  $1,000  uikI  in- 
terest which  they  admitted  had  been  paid,  and  but  for 
which  admission  Henderson  would  not  have  advanced  the 
$4,200.  If  the  evidence  in  the  record  sustained  this  con- 
tention, it  would  be  fatal  to  the  lien  of  Miller  &  Gunder- 
son to  the  extent  of  the  $1,000  and  interest  thereon.  For 
it  is  clear  that  if  Miller  &  Gunderson  represented  to  Hal- 
lett  H.  Henderson  that  $1,000  of  their  claim  against  Van 
Closter  for  labor  and  material  for  the  improvement  had 
been  paid  and  discharged  by  him,  and  if  Henderson  be- 
lieved and  relied  upon  that  statement  and  was  thereby  in- 
duced to  and  did  thereby  make  a  further  loan  to  Van  Clos- 
ter, secured  by  a  mortgage  on  the  premises,  that  then  Miller 
&  Gunderson  would  be  estopped  from  afterwards  asserting  a 
lien  against  the  premises  for  the  $1,000  which  they  had  rep- 
resented to  Henderson  as  having  been  paid,  and  which  rep- 
resentation caused  him  to  change  his  status.  But  there  is 
no  evidence  in  the  record  which  shows  or  tends  to  show  that 
Henderson  either  believed  the  statements  made  in  the  re- 
ceipt or  acted  upon  them.  Henderson  does  not  testify  in  the 
case.  Indeed,  the  record  contains  no  evidence,  unless  it  be 
an  inference  that  Henderson  did  extend  the  time  of  pay- 
ment of  the  first  mortgage  he  held  against  Van  Closter  or 
make  the  latter  an  additional  loan  of  $4,200.  Van  Closter 
himself  was  upon  the  witness  stand,  but  was  not  questioned 


Vol.  42]       SEFTEMBER  TERM,  1894.  176 


Baruacle  v.  Henderson. 


on  the  subject.  The  finding  and  decree,  then^  of  the  dis- 
trict oourt  in  favor  of  Miller  &  Gunderson  and  against  ap- 
pellant cannot  be  disturbed. 

Kennard  Glass  &  Paint  Company :  The  correctness  of 
the  decree  rendered  by  the  district  court  in  favor  of  the 
Kennard  Glass  &  Paint  Company  is  assailed  here  by  the 
appellant  on  the  theory  that  such  finding  and  decree  are  not 
supported  by  any  competent  evidence.  The  Kennard  com- 
pany in  its  cross-petition  alleged  that  it  made  a  verbal  con- 
tract with  Van  Closter  to  furnish  him  certain  material  to 
be  used  in  the  construction  of  the  building  that  he  was 
erecting,  on  the  real  estate  described  herein;  that  it  fur- 
nished Van  Closter  the  material  as  per  the  verbal  contract, 
and  within  four  mouths  of  the  date  of  furnishing  the  last 
item  of  such  material  it  made  an  itemized  account  thereof 
in  writing,  made  oath  theretO|  and  filed  the  same  in  the 
oflSce  of  the  register  of  deeds  of  Douglas  county.  All 
these  allegations  of  the  cross-petition  were  proved  on  the 
trial.  But  the  affidavit  attached  to  the  "  account  of  items '' 
filed  in  the  office  of  the  register  of  deeds  recited  that  the 
contract  between  the  Kennard  company  and  Van  Closter 
was  a  written  contract,  and  neither  a  written  contract  nor 
a  copy  of  one  was  attached  to  nor  filed  with  the  verified 
'^aooount  of  items''  filed  by  the  Kennard  company  for  the 
purpose  of  obtaining  the  lien.  Tlie  introduction  in  evi- 
dence of  this  verified  ^'account  of  items"  or  mechanic's 
lien,  so  filed  with  the  roister  of  deeds,  was  objected  to  by 
appellant  as  incompetent.  The  argument  of  appellant  is 
that  since  the  Kennard  company  pleaded  in  its  cross-peti- 
tion that  its  contract  with  Van  Closter  was  a  verbal  one, 
Uiat  the  so-called  mechanic's  lien  filed  in  the  clerk's  office 
was  incompetent  evidence  under  the  pleading,  and  that, 
therefore,  the  Kennard  company  not  only  failed  to  obtain 
a  lien  but  failed  to  prove  one.  As  already  stated,  the  evi- 
dence on  the  trial  showed  beyond  dispute  that  the  contract 
between  the  Kennard  company  and  Van  Closter  was  a 
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verbal  one;  that  the  Kennard  company  furnished  the  ma- 
terial in  pursuance  of  such  contract;  that  within  the  time 
required  by  the  statute  they  made  an  account  of  the  items 
furnished  under  the  contract,  duly  made  oath  thereto,  and 
duly  filed  the  same  in  the  proper  public  office.  The  evi- 
dence further  showed  affirmatively  that  the  contract  be- 
tween the  Kennard  company  and  Van  Closter  was  not  a 
written  contract,  and  that  the  expression  in  the  affidavit 
filed  with  the  mechanic's  lien,  that  the  contract  was  a 
written  one,  was  an  oversight  or  mistake.  Now,  if  the 
contract  made  between  the  Kennard  company  and  Van 
Closter  had  been  a  written  one,  and  neither  such  contract 
nor  a  copy  thereof  had  been  filed  with  the  account  of 
items  and  affidavit  filed  for  the  purpose  of  obtaining 
the  lien,  then  it  is  unquestionably  true  that  the  failure  to 
file  such  contract  or  a  copy  thereof  with  the  verified  ^*  ac- 
count of  items''  in  the  clerk's  office  would  not  have  in- 
vested the  material-man  with  a  lien  upon  the  premises. 
But  in  a  case  where  the  contract  between  the  owner  and  the 
material-man  is  verbal,  where  the  material  was  furnished 
in  pursuance  of  such  verbal  contract,  and  the  material-man, 
in  the  time  required  by  the  statute,  makes  an  account  of 
the  items  of  the  material  furnished  as  required  by  the  stat- 
ute, and  makes  oath  thereto  and  files  the  same  in  compli- 
ance with  the  law,  then  the  fact  that,  by  inadvertence  or 
mistake,  the  material-man  alleged  in  his  affidavit  that  the 
contract  was  in  writing  does  not  estop  him  in  a  suit  to  fore- 
close the  lien  from  alleging  and  proving  that  the  contract 
was  in  fact  a  verbal  one,  nor  does  it  make  the  verified 
'^account  of  items"  filed  to  obtain  a  lien  incompetent  evi- 
dence. The  finding  and  decree  of  the  district  court  in 
favor  of  the  Kennard  Glass  &  Paint  Company  must,  there- 
fore, be  affirmed. 

Mclquist:  Neither  the  appellant  nor  her  grantor,  Hal- 
lett  H.  Henderson,  nor  his  grantor,  Van  Closter,  filed  any 
answer  or  other  pleading  to  the  cross- petition  filed  by  Mel- 
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quist  for  the  purpose  of  foreclosing  his  alleged  mechanic's 
lien  against  the  Van  Closter  premises.  The  appellant, 
therefore,  cannot  be  heard  to  object  on  appeal  to  the  cor- 
rectness of  the  finding  and  decree  of  the  district  court  made 
in  favor  of  Melquist,  except  as  to  the  amount.  {Zarrs 
V.  Keck,  40  Neb.,  456.) 

Milton  Bogers  &  Sons :  These  parties  filed  an  answer  in 
the  nature  of  a  cross-petition  in  the  suit,  in'  which  they  al- 
1^  that  there  was  due  them  $633.67  and  interest  thereon 
from  Van  Closter  for  material  furnished  him  by  them  in 
pursuance  of  a  written  contract  between  the  parties,  and 
which  material  was  used  in  and  about  the  construction  of 
the  building  on  the  premises  of  Van  Closter.  The  district 
court  in  its  decree  found  that  there  was  due  them  from  Van 
Closter  the  sum  of  $648.41  for  materials  furnished  him  in 
pursuance  of  the  contract  pleaded  in  the  cross-petition,  and 
rendered  a  decree  giving  Milton  Rogers  &  Sons  a  lien  upon 
tlie  Van  Closter  lot.  There  is  not  in  this  entire  record 
one  single  word  of  evidence  tending  to  support  this  find- 
ing and  decree  of  the  district  court.  It  must,  therefore,  be 
reversed.  The  finding  and  decree  of  the  district  court  in 
favor  of  Milton  Rogers  &  Sons  is  reversed  and  dismissed. 
The  decree  of  the  district  court  in  all  other  things  is 
affirmed. 


Judgment  accordingly. 


Brownell  &  Company  et  al.,  appellants,  v.  Elijah 

Stoddard  et  ux.,  appellees. 

Filed  Octobbb  3,  1894.    No.  5394. 

1.  Fraudulent  Conveyances:  Cbbditob's  Bill:  Husband  and 
Wipe:  Resulting  Trust.     In  an  action  by  jadgment  creditors 
to  subject  to  the  payment  of  their  jndgments  land  conveyed  by 
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the  debtor  through  a  third  person  to  the  debtor's  wife,  the  wife 
testified  that  when  the  land  was  bought  by  her  husband,  twenty 
years  prior  to  the  trial,  she  furnished  a  portion  of  the  purchase 
money.  There  was  no  evidence  tending  to  show  that  there  was 
any  agreement  or  intention  that  the  money  should  be  repaid  or 
that  the  wife  should  have  either  a  lien  upon  or  interest  in  the 
land.  Held,  That  such  evidence  was  insufficient  to  establish  in 
her  favor  either  a  lien  lor  the  money  so  furnished  or  a  resulting 
trust  in  the  land. 


2.  :  :  Equity:  Evidence.     In  order  to  establish  any 

equity  in  the  wilie  bec^iuse  of  such  transaction,  it  must  not  only 
appear  that  she  furnished  the  money  as  claimed,  but  there  must 
also  be  evidence  to  overcome  the  presumption  of  an  advancement,, 
and  in  a  contest  with  her  husband's  creditors,  the  presumption 
of  bad  faith  in  the  transfer. 

3.  Subrogation:  Liens  of  Cueditors:  Payment  by  Wife.    The 

judgment  debtor  conveyed  the  land  to  a  third  person  for  the  pur> 
pose  of  enabling  such  third  person  to  obtain  a  loan  thereon  and 
discharge  certain  incnmbrances.  The  wife  of  the  debtor  dis- 
charged the  incumbranced  and  the  transferee  conveyed  to  her. 
The  district  court  rightly  held  that  in  an  action  by  the  creditors 
to  subject  the  land  to  the  payment  of  their  judgments  she  was 
entitled  to  be  subrogated  to  the  rights  of  those  whose  liens  she 
had  paid,  and  rightly  included  in  the  lien  ko  established  the 
amount  of  certain  taxes  paid  by  her  before  luc  j  udgments  were 
recovered. 

4.  Homestead:  Failure  to  Assert  Right:  Waiver.    The  right 

of  homestead  is  a  personal  privilege,  and  will  be  deemed  waived 
,  unless  asserted  before  a  sale  of  the  premised,  where  those  en- 
titled to  claim  the  right  have  been  parties  to  the  proceeding  re- 
sulting in  the  sale,  where  those  proceedings  have  been  adversary 
in  their  character,  and  where  there  has  been  an  opportunity  to 
assert  the  right  of  homestead. 

Appeal  from  the  district  court   of  Douglas  county* 
Heard  below  beibre  Wakeley,  J. 

A  statement  of  facts  appears  in  the  opinion. 

Isaac  Adams  and  James  H.  Woolleyy  for  appellants : 

The  rights  of  the  creditors  in  the  land  in  controversy 
are  superior  to  any  claims  of  the  wife  for  money  advanced 
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to  her  husband  in  1871.  {Besaon  v.  Evelandy  26  N.  J.  Eq., 
472;  Post  ».  Stiger,  29  N.  J.  Eq.,  556;  AuUman  v.  Ober- 
meyer,  6  Neb.,  260;  Steele  v.  Coon,  27  Neb.,  587;  Pome- 
roy,  Equity  Jurisprudenoe,  sec.  1040;  Hanson  v.  Manley, 
72  la.,  48;  Beecher  v.  Wilson,  6  S.  E.  Eep.  [Va.],  209; 
ice  r.  Cole,  15  Atl.  Rep.  [N.  J.],  531 ;  Strong  v.  Lawrence, 
58  la.,  56;  Wait,  Fraudulent  Conveyances,  sec.  192; 
Humes  v,  Scruggs,  94  U.  S.,  22;  Moyer  v.  Adams,  2  Fed. 
Rep.,  182;  Luers  v.  Brunjes,  34  N.  J.  Eq.,  19;  Wake  v. 
Gnffin,  9  Neb.,  47;  Roy  v.  MoPherson,  11  Neb.,  197; 
Hoagland  v.  Wilson,  15  Neb.,  321 ;  Early  v.  Wilson,  31 
Neb.,  459;  Swartzv.  McClelland,  31  Neb.,  648.) 

The  decree  should  have  been  entered  without  reservation 
of  homestead  rights.  {Rector  v.  Rotton,  3  Neb.,  178.) 

A.  S.  Churchill,' contra,  cited,  on  the  first  point  made  by 
ap|)ellants:  Maxwell  v.  Longenecker,  89  111.,  102;  Ander- 
son v.  Hvbbell,  93  Ind.,  570;  Schribar  v.  PlaU,  19  Neb., 
629;  Norwegian  Plow  Co.  v.  Haines,  21  Neb.,  691.  On 
the  second  point  made  by  appellants :  Bowker  v.  Collins,  4 
Neb.,  494;  McMahon  v.  Speliman,  15  Neb.,  653;  Stout  v. 
Rapp,  17  Neb.,  462;  McHugh  v.  Smiley,  17  Neb.,  626; 
Hii^ks  V.  Mack,  19  Neb.,  339. 

Irvine,  C. 

This  was  an  action  in  the  nature  of  a  creditor's  bill  by 
Brownell  &  Co.,  who  had  a  judgment  against  Elijah  Stod- 
dard, seeking  to  subject  to  the  payment  of  that  judgment 
certain  land  in  Douglas  county,  which  it  was  alleged  had 
l)een  conveyed  by  Stoddard  through  a  third  person  to 
Stoddard's  wife  in  fraud  of  creditors.  The  Wo«d  River 
Bank  intervened,  setting  up  a  judgment  in  its  favor  against 
Stoddard  and  seeking  the  same  relief.  Stoddard  and  his 
wife,  Mary  D.  Stoddard,  were  the  defendants.  The  de- 
fendants answered  jointly^  denying  the  allegations  of  fraud 
and  alleging  that  the  conveyances  were  made  for  a  valuable 
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consideration  and  without  intent  to  defraud.  It  appeared 
that  prior  to  August,  1887,  the  title  to  the  land  in  question 
was  in  Elijah  Stoddard;  that  on  August  10,  1887,  Stod- 
dard and  wife  joined  in  a  conveyance  of  the  land  to  Joseph 
H.  Gue;  that  on  November  19,  1887,  Gue  conveyed  to 
Mrs.  Stoddard.  The  consideration  stated  in  each  deed  was 
nominal.  It  also  appeared  that  at  the  time  of  the  convey- 
ance to  Gue  there  was  a  mortgage  on  the  premises,  owned 
by  Gue,  and  that  the  land  was  otherwise  incumbered.  The 
conveyance  to  Gue  was  for  the  purpose  of  enabling  Gue  to 
obtain  satisfaction  of  his  claim,  apparently  by  placing  a 
new  loan  on  the  land  to  cover  all  the  claims;  but  because 
of  some  cloud  on  the  title  it  was  impossible  to  effect  this 
loan.  Mrs.  Stoddard  was,  however,  possessed  of  means 
with  which  she  then  discharged  the  incumbrances,  includ- 
ing that  of  Gue,  and  paid  out  some  money  for  the  purpose 
of  removing  the  cloud  from  the  title.  Gue  then  conveyed 
the  land  to  her.  The  court  found  substantially  these  facts, 
and  held  that  by  reason  thereof  Mrs.  Stoddard  was  enti- 
tled only  to  be  subrogated  to  the  liens  so  by  her  discharged, 
together  with  certain  taxes  since  paid  by  her,  and  the  sum 
paid  to  remove  the  cloud  from  the  title.  The  court  also 
found  that  the  land  had  been  purchased  by  Stoddard  in 
October,  1871,  at  which  time  Mrs.  Stoddard  paid  $1,000 
of  the  original  purchase  price.  This  $1,000,  with  interest 
from  the  time  of  payment,  was  added  to  the  amount  of 
Mrs.  Stoddard's  lien.  The  whole  sum  thus  found  due  her 
amounts  to  $9,936.51.  Th«  land  was  decreed  to  be  sold 
to  satisfy  the  judgments  of  the  plaintiff  and  intervener, 
subject  to  Mrs.  Stoddard's  lien  for  this  amount.  The  cred- 
itors appeal.  No  complaint  is  made  of  that  portion  of  the 
decree  subrogating  Mrs.  Stoddard  to  the  rights  of  those 
creditors  whose  liens  she  ])aid.  Complaint  is  restricted  to 
the  allowance  of  the  $1,000  and  interest,  and  of  the  taxes, 
and  to  a  reservation  in  the  decree  of  the  homestead  rights, 
if  any,  of  the  Stoddards. 
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1.  The  evidence  in  regard  to  Mrs.  Stoddard's  claim  for 
$1,000  is  very  meager  and  will  be  quoted  entire.  Mrs. 
Stoddard  is  the  only  witness  on  the  subject.  She  testifies 
as  follows: 

Q.  State  when  the  land  was  originally  purchased  by  your 
husband,  Mr.  Stoddard,  whether  you  furnished  any  of  the 
original  purchase  money. 

A.  I  did. 

Q.  How  much  of  it  did  you  furnish? 

A.  $1,000. 

Q.  And  do  you  remember  what  the  original  cost  of  it 
was? 

A.  I  think  it  was  about  $4,000. 

Q.  And  this  $1,000  that  you  put  into  the  original  pur- 
chase price,  you  may  state  from  what  that  money  came. 

A.  From  the  sale  of  a  house  that  I  owned  in  North 
Brookville,  Massachusetts. 

Cross-examination  by  Mr.  Adams : 

Q.  Mrs.  Stoddard,  when  were  you  married? 

A.  I  was  married  in  1868. 

Q.  When  did  you  move  to  Omaha? 

A.  I  think  it  was  in  1870. 

Q.  How  long  before  this  land  was  purchased? 

A.  After  we  came. 

Q.  How  long  did  you  live  here  before  it  was  purchased? 

A  About  two  years,  I  think. 

Q.  This  $1,000,  did  you  have  it  when  you  first  came 
out  here,  or  was  it  sent  to  you? 

A.  Sent  to  me. 

Q.  How  long  was  it  sent  to  you  before  the  land  was 
purchased  ? 

A.  It  w&s  sent  about  the  time  the  land  was  purchased. 

Q.  At  the  time  ? 

A.  Yes,  sir ;  first  payment. 

Q.  In  what  form  did  it  come? 

A.  I  do  not  think  I  remember. 
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Q.  When  it  arrived  did  you  receive  it?  Did  you  have 
it  in  your  possession? 

A.  I  don't  remember  whether  I  did  or  not. 

Q.  To  whom  was  the  money  paid  ?     Do  you  know? 

A.  To  the  party  the  place  was  purcliased  from,  Mr. 
Mason. 

Q.  Paid  by  your  husband  to  Mr.  Mason  ? 

A.  Probably. 

Q.  You  don't  know? 

A.  I  don't  remember. 

Q.  Your  husband  nev^r  gave  you  any  note  to  represent 

this? 

« 

A.  No,  sir. 

We  are  very  clearly  of  the  opinion  that  an  error  was 
committed  in  allowing  this  sum  of  $1,000,  with  interest, 
as  a  lien  upon  the  land.  It  will  be  observed  that  in  this 
evidence  it 'does  not  appear  that  any  evidence  of  indebted- 
ness was  taken;  that  it  was  not  claimed  that  even  a  parol 
agreement  existed  whereby  Mrs.  Stoddard  was  to  have  a 
lien  for  the  amount  advanced.  If  A  lend  B  $1,000,  we 
do  not  understand  that  he  acquires  a  specific  lien  on  the 
land  which  B  purchases  with  the  money  so  borrowed 
merely  because  the  money  was  so  used.  But  the  evidence 
also  fails  to  establish  a  loan.  Mrs.  Stoddard  says  she  '*  fur- 
nished'^ a  portion  of  the  purchase  money.  This  word 
"furnished"  is  the  only  word  used  either  by  her  or  her 
counsel  in  describing  the  transaction.  It  is  not  pretended 
that  there  was  any  agreement  for  repayment,  much  less 
any  lien  by  contract  upon  the  land.  It  would  seem  that 
if  Mrs.  Stoddard  be  entitled  to  any  relief  on  account  of  this 
item,  it  would  be  upon  the  theory  that  a  trust  resulted  to 
her  to  the  extent  of  a  quarter  interest  in  the  land,  it  appear- 
ing that  the  whole  purchase  price  was  $4,000.  In  such 
event  the  decree  would,  under  the  evidence  as  to  value,  be 
without  prejudice  to  appellants.  Can  a  resulting  trust  be 
established  on  such  evidence?  We  think  not.  The  doctrine  of 
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resulting  trusts  is  founded  upon  the  presumed  intention  of 
the  parties.  ''A  trust  is  never  presumed  or  implied  as  intended 
by  the  parties  unless,  taking  all  the  circumstances  together, 
that  is  the  fair  and  reasonable  interpretation  of  their  acts  aod 
transactions.'^  (2  Story,  Equity  Jurisprudence,  sec.  1195.) 
The  doctrine  of  a  resulting  trust  from  payment  of  the  con- 
sideration money  '^  has  its  origin  in  the  natural  presump- 
tion, in  the  absence  of  all  rebutting  circumstances,  that  he 
who  supplies  the  money  means  the  purchase  to  be  for  his 
own  benefit  rather  than  for  that  of  anotiier."  (2  Story, 
Equity  Jurisprudence,  sec.  1201.)  '^As  the  resulting  or 
implied  trust  is,  in  such  cases,  a  mere  matter  of  presumption, 
it  may  be  rebutted  by  other  circumstances  established  in 
evidence,  and  even  by  parol  proofe  which  satisfactorily 
contradict  it.  *  *  *  Thus,  for  example,  if  a  parent 
should  purchase  in  the  name  of  a  son,  the  purchase  would 
be  deemed  prima  fade  as  intended  as  an  advancement,  so 
as  to  rebut  the  presumption  of  a  resulting  trust  for  the 
parent.  But  this  presumption  that  it  is  an  advancement 
may  be  rebutted  by  evidence  manifesting  a  clear  intention 
that  the  son  shall  take  as  a  trustee.''  (2  Story,  Equity 
Jurisprudence,  sec,  1202.  See  2  Perry,  Trusts,  sec.  126.) 
The  foregoing  statements  seem  elementary,  but  in  cases 
where  distinctions  were  not  necessary,  the  general  princi- 
ple has  been  so  often  stated, — that  where  one  pays  the 
consideration  and  the  title  is  taken  in  another,  a  trust  re- 
sults in  favor  of  the  one  paying  the  consideration, — that  we 
are  apt  to  regard  this  as  a  statement  of  an  absolute  legal 
proposition  and  not  merely  as  a  rule  of  evidence.  In  the 
more  careful  statements  of  the  rule  its  operation  is  restricted 
to  transactions  between  strangers,  and  it  necessarily  fails 
wherever  the  relationship  of  the  parties  is  such  that  a 
payment  of  money  would  be  presumed  an  advancement 
rather  than  a  loan.  It  is  always  said  that  in  order  to  es- 
tablish a  resulting  trust  the  evidence  should  be  clear,  satis- 
factory, and  conclusive.    (Hoehne  v.  Breitkreitz,  5  Neb., 


184 


NEBRASKA  REPORTS.  [Vol.  42 


Brownell  v.  Stoddard. 


110.)  Mrs.  Stoddard's  evidence  standing  without  contra- 
diction, it  may  be  said  that  the  fact  of  her  furnishing  the 
$1,000  was  sufficiently  proved,  but  lier  relationship  as  wife 
not  only  raised  the  presumption  of  an  advancement,  but 
also,  in  a  contest  with  her  husband's  creditors,  cast  upon 
her  the  burden  of  proof  of  good  faith.  (AuUman  v.  Ober- 
meyerj  6  Neb.,  260 ;  First  Nat.  Bank  v.  Bartlett,  8  Neb., 
319  ;  Thompson  v.  Loenig,  13  Neb.,  386 ;  Stevens  v,  Caraon^ 
30  Neb.,  544;  Hifl  v.  Fouse,  32  Neb.,  637.)  In  Roy  v. 
McP/ierson,  11  Neb.,  197,  Mrs.  Rojr  purchased  the  land  in 
controversy  with  her  own  money,  and  the  title,  contrary  to 
her  directions,  was  taken  in  her  husband,  a  fact  which  she 
at  once  learned.  Fourteen  years  thereafter  it  was  conveyed 
to  her.  While  her  husband  held  the  title  he  obtained 
credit  and  contracted  debts  on  the  faith  of  his  being  the 
absolute  owner  of  the  land.  These  debts  were  put  in 
judgment  before  Roy  parted  with  the  title.  It  was  held 
that  as  between  Mrs.  Roy  and  the  creditors  their  equity  must 
be  preferred.  This  case  has  been  cited  with  approval  in  a 
number  of  cases  since.  {Goldsmith  v.  Fuller ^  30  Neb.,  563; 
Early  V.  Wilson^Zl  Neb., 458;  Swartzv.McCleUan,3l  Neb., 
646.)  It  is  true  in  these  cases  much  stress  was  laid  on  the  fact 
of  the  husband's  obtaining  credit  on  the  faith  of  his  owner* 
ship,  while  in  the  case  we  are  considering  jt  does  not  apjiear 
that  the  debts  out  of  which  these  judgments  grew  were 
created  upon  the  faith  of  Stoddard's  apparent  ownership  of 
this  land.  These  cases,  therefore,  do  not  control  the  present 
case,  but  they  illustrate  the  salutary  rule  of  examining 
with  caution  evidence  offered  to  establish  supposed  equities 
as  between  husband  and  wife  where  the  husband's  creditors 
would  suffer  from  establishing  the  equity.  In  Stevens  v. 
Carson,  30  Neb.,  544,  certain  statements  in  the  opinions  in 
Aultm^n  V.  Oba-m^yer,  6  Neb.,  260,  Lipscomb  v.  Lyon,  19 
Neb.,  511,  and  Woodruff  v.  White,  25  Neb.,  745,  were  dis- 
approved in  so  far  as  they  intimated  that  in  such  cases  the 
good  faith  of  the  transfer  must  be  established  beyond  ques- 
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tion,  bnt  it  was,  nevertheless,  reasserted  that  the  wife  must 
establish  her  good  faith  by  a  preponderance  of  the  evi- 
dence. Having  upon  her  the  burden  of  proof  in  this  case, 
she  merely  established  upon  this  branch  of  it  the  furnish- 
ing to  her  husband  of  a  sum  of  money  in  1871.  The  evi- 
dence did  not  show  or  tend  to  show  that  this  was  not  in- 
tended as  a  gift  or  advancement  or  that  there  was  any 
agreement,  understanding,  or  intention  that  the  money 
should  be  repaid  or  that  she  should  have  any  interest  in 
the  land.  We  think  the  evidence  was  insufficient  to  estab- 
lish either  a  lien  apon  the  land  or  a  resulting  trust  in  a 
portion  of  it,  and  that  the  decree  must  be  modified  to  the 
extent  of  deducting  from  the  amount  established  as  her  lien 
the  sum  of  $1,000,  with  interest  from  the  date  of  the  con- 
veyance to  Stoddard,  October  23,  1871,  to  the  date  of  the 
decree,  January  4,  1892.  This  amount  we  compute  to  be 
12,413.75. 

2.  As  to  the  allowance  made  to  Mrs.  Stoddard  for  taxes, 
we  think  the  district  court  was  right.  While  these  taxes 
were  paid  before  the  judgments  were  recovered,  they  cannot 
be  deemed  a  voluntary  payment,  as  Mrs.  Stoddard,  as  an 
equitable  mortgagee,  was  entitled  to  redeem,  and,  indeed, 
was  compellable  to  do  so  to  protect  her  equity.  Treating 
her  as  a  mortgagee,  she  had  a  right  to  pay  these  taxes  and 
have  them  added  to  the  amount  of  her  mortgage  in  a  fore- 
closure proceeding.  They  were  in  any  sense  prior  to  the 
liens  of  the  judgments  and  would  have  been  so  had  the 
legal  title  remained  in  Stoddard. 

3.  The  decree  of  the  district  court,  after  ordering  the 
sale,  contains  this  clause:  ''Said  sale  to  be  without  preju- 
dice to  the  homestead  rights,  if  any,  of  the  said  Elijah 
Stoddard  or  Mary  D.  Stoddard,  or  both,  in  said  premises." 
It  was  not  pleaded  that  the  premises  were  a  homestead,  nor 
18  there  any  evidence  tending  to  establish  such  fact.  Where 
proceedings  are  ex  parte  there  is  no  doubt  that  the  home- 
stead cannot  be  divested  by  an  attempted  execution  sale. 
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(McHugh  V.  Smiley^  17  Neb.,  620.)  But  in  this  case  both 
of  the  Stoddards  were  defendants.  If  the  property  was  a 
homestead,  that  fact  was  a  good  defense  to  the  charge  of 
fraudulent  alienation,  at  least  to  the  extent  of  the  home- 
stead exemption.  The  issue  might  have  been  presented  and 
determined.  We  do  not  here  decide,  for  the  question  is 
not  presented  by  the  record,  whether  or  not  the  homestead 
may  still  be  claimed  prior  to  the  sale,  but  we  do  hold  that 
it  was  improper  tc  order  that  the  sale  should  be  made  with- 
out prejudice  to  the  homestead  right.  As  repeatedly  said, 
the  homestead  right  is  a  personal  privilege  which  may  be 
waived,  and  certainly  these  defendants,  not  having  asserted 
any  such  right  in  this  proceeding,  where  they  have  had  an 
opportunity  so  to  do,  they  should  not  be  permitted  after  a 
sale  to  assert  it.  (Rector  v.  Rotton,  3  Neb.,  171;  McHugh 
V,  Smiley,  17  Neb.,  620.)  The  decree  will  be  modified  by 
deducting  from  the  amount  of  Mrs.  Stoddard^s  lien  the  sum 
of  $2,413.75,  as  above  stated,  and  by  striking  out  the 
clause  above  quoted,  reserving  the  right  of  homestead. 


Decree  accordingly. 


43  186 
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SrATE  OF  Nebraska,  ex  rel.  Frank  T.  Ransom,  v. 
H.  B.  Irey,  County  Treasurer. 


Filed  October  16,  1894.    No.  7068. 


1.  Municipal  Corporations :  Powebs.    A  mnDici pal  corporation 

possesses  only  such  powers  as  are  expressly  conferred  apon  it  by 
statute,  or  are  necessary  to  carry  into  effect  some  enamerated 
power. 

2.  :  :  Street  Impbovembnts:  Special  Assessments. 

The  power  **to  levy  and  collect  special  taxes  and  assessments  *' 
npon  real  estate  to  pay  the  cost  of  street  improvements,  expressed 
in  section  69  of  the  act  governing  cities  of  the  metropolitan 
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class,  does  not  alone  carry  with  it,  or  include,  the  power  to  sell 
the  real  estate  npon  which  snch  tax  or  assessment  is  imposed,  in 
case  of  non-payment. 

3.  :  Special  Assessments.  The  mode  designated  by  said  sec- 
tion, for  the  collection  of  special  taxes  or  assessments  by  distress 
or  sale  of  i>er8onal  property,  is  not  the  exclusive  method  pro- 
vided by  the  legislature  for  enforcing  payment  of  snch  special 
taxes. 


:  .  Whether  the  clause  contained  in  said  section,  pro- 
viding for  the  seizure  and  sale  of  property  for  the  satisfaction  of 
special  taxes,  is  constitutional  is  not  decided. 

The  term  **  all  municipal  taxes  "  employed  in  sec- 


tion 83  of  chapter  12a,  Compiled  Statutes,  does  not  include  or 
cover  special  taxes  levied  against  real  estate  by  the  city  for  the 
improvement  of  streets  and  alleys. 

6.  Metropolitan  Cities:  Special  Taxes:  Sale  of  Land  by 
County  Treasurer.  Section  91  of  said  chapter,  construed  in 
the  light  of  prior  and  subsequent  sections,  confers  authority 
npon  the  county  treasurer  to  sell  real  estate  for  the  non-payment 
of  special  paving  assessments,  legally  levied  thereon  by  a  city  of 
the  metropolitan  class,  althoagh  there  are  no  delinquent  state, 
county,  or  general  municipal  taxes  of  any  kind  against  the  same 
property. 

Orioinal  application  for  mandamus. 
See  opinion  for  statement  of  the  case. 

Frank  T.  Ransom,  relator,  pro  ae: 

The  county  treasurer  of  Douglas  county  has  authority, 
and  it  is  his  duty,  to  sell  real  estate  upon  which  the  city  of 
Omaha  has  duly  levied  a  special  assessment  authorized  by 
law,  and  which  special  assessment  is  delinquent  and  unpaid, 
there  being  no  general  taxes  of  any  kind  delinquent  against 
the  property  upon  which  the  assessment  was  levied  and  is 
delinquent.  (2  Dillon,  Municipal  Corporations  [4th  ed.], 
sec.  819 ;  City  of  Si.  Louis  v.  Russell y  9  Mo.,  607 ;  Gty  of 
St,  Louis  V.  Allen,  13  Mo.,  412;  2  Desty,  Taxation,  p.  748; 
Burroughs,  Taxation,  p.  435.) 
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George  W,  Poynton,  contra^  cited :  Hanscom  v.  City  of 
Cmahay  1 1  Neb.,  44 ;  Ham  v.  Miller ^-20  la.,  450 ;  Mennam 
v.  Moody,  25  la.,  163;  Mclnerny  v.  Reed,  23  la.,  410; 
Richardson  County  v.  Milea,  14  Neb.,  313;  Felt  v.  Felt,  19 
Wis.,  193*;  City  of  Covington  v.  McNickle,  18  B.  Mon. 
[Ky.],  286;  Peyton  v.  Moseley,  3  Mon.  [Ky.],  77;  Fos- 
dick  V.  Village  of  Perry shurg,  14  O.  St.,  486;  SlaJte  v,  StoU, 
17  Wall.  [U.  S.],  425;  Mack  v.  Jones,  1  Fos.  [N.  H.], 
393;  Sharp  v.  Speir,  4  Hill  [N.  Y.],  76;  Bergen  v.  Clark- 
son,  1  Hal.  [N.  J.],  352;  Doe  v.  Chunn^  1  Blackf.  [lud.], 
336. 


John  P,  Breen,  also  for  respondent,  cited :  Welty,  Law 
of  Assessments,  sec.  310;  Craw  v.  Village  of  Tolono,  96  111., 
255;  Taylor  v.  Palmer,  31  CaL,  249;  Mix  v.  Ross,  57  111., 
123;  Neenan  v.  Smith,  50  Mo.,  529;  Carlin  v.  Cavender, 
56  Mo.,  286;  City  of  St.  Louis  v.  Bressler,  56  Mo.,  351 ; 
City  of  Seattle  v,  Yesler,  1  Wash.,  576 ;  State  v.  City  of  Neto- 
ark,  36  N.  J.  Law,  478;  Staie  v.  Taylor,  59  Md.,  338; 
McPhee  v.  Venable,  77  Ga.,  772;  Avsley  v.  Wilson,  50  Ga., 
418;  Holbrook  v,  Dickinson,  46  111.,  285;  Bucknall  v. 
Story,  36  Cal.,  67;  Black,  Tax  Titles,  sec.  153;  Cooley, 
Taxation  [2d  ed.],  pp.  656,  672;  2  Dillon,  Municipal 
Corporations  [4th  ed.],  sec.  769;  Endlich,  Interpretation 
of  Statutes,  sec.  154;  City  of  Clinton  v.  Henry  County,  115 
Mo.,  557;  1  Blackwell,  Tax  Titles  [5th  ed.], sees.  396,  413, 
521,  591  ;  Alexander-  v.  Pitts,  7  Gush.  [Mass.],  503;  Chou- 
teau V,  Hunt,  44  Minn.,  173;  Sioux  City  &  P,  R.  Co.  v. 
Washington  County,  3  Neb.,  41 ;  Richards  v.  County  Com- 
missioners, Clay  County,  40  Neb.,  45;  McCann  v.  McLen- 
nan, 2  Neb.,  289;  KMe  v.  Shervin,  11  Neb.,  65. 

NoRVAI>,  C.  J. 

This 'is  an  original  application  for  a  peremptory  writ  of 
mandamus  by  the  state,  on  the  relation  of  Frank  T«  Ran- 
som, against  H.  B.  Irey,  treasurer  of  Douglas  county,  to 
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compel  defendant  to  accept  and  receive  from  relator  the 
amount  of  paving  taxes  assessed  by  the  city  of  Omaha 
against  the  west  34^  feet  of  the  north  90  feet  of  lot  19  in 
John  I.  Rediek's  Addition  to  Omaha,  to  sell  said  real  es- 
tate to  relator  at  private  sale,  and  to  make  and  issue  to  him 
the  usual  statutory  certificate  of  sale.  The  cause  is  sub- 
mitted upon  a  general  demurrer  to  the  application. 

It  will  not  be  necessary  to  set  out  a  copy  of  the  petition 
in  this  opinion,  or  to  give  even  a  synopsis  thereof,  since 
but  a  single  question  is  raised  by  the  record  for  our  consid- 
eration, namely :  Has  the  treasurer  of  Douglas  county  the 
power  or  authority  to  sell  real  estate  for  delinquent  special 
paving  assessments  legally  imposed  by  the  city  authorities 
of  Omaha,  there  being  no  delinquent  state,  county,  or  gen- 
eral municipal  taxes  of  any  hind  against  the  property  upon 
which  such  special  assessment  was  levied  and  is  'delin- 
quent? This  question  is  a  new  one,  it  being  now  for  the 
first  time  presented  to  this  court  for  adjudication,  and,  in 
order  to  reach  a  correct  decision,  it  will  be  necessary  to  ex- 
amine and  construe  certain  provisions  of  the  act  of  the 
legislature  governing  cities  of  the  metropolitan  class. 
At  the  outset  we  remark  that  it  is  a  well  settled  doctrine 
that  a  municipal  corporation  possesses  only  such  powers 
as  are  expressly  conferred  upon  it  by  the  legislature, 
or  are  neces'tary  to  carry  into  effect  some  enumerated 
power;  and  this  principle  applies  in  the  matter  of  levy- 
ing municipal  taxes  and  making  local  assessments,  and 
extends  as  well  to  the  mode  of  their  collection.  (2  Dillon 
Municipal  Corporations  [4th  ed.],  sees.  763,  769,  815; 
Hansoom  v.  City  of  Omaha^  11  Neb.,  44 ;  City  of  St.  Louis 
V.  RusaeU,  9  Mo.,  607 ;  Sliarp  v.  Speir,  4  Hill  [N.  Y.],  76 ; 
Merriam  v.  Moody y  25  la.,  163;  Mdya  v.  City  of  Cincinnati, 
1  O.  St.,  268;  &ty  of  Leavenworth  v.  Norton,  1  Kan.,  432; 
Burnes  v.  City  of  Atchison,  2  Kan.,  455 ;  Paine  v.  Spratley^ 
5  Kan.,  625;  Doe  v.  Chunn,  1  Black f.  [Ind.],  336.)  In 
Sharp  r.  Speir^  supra,  Brouson  J.,  observes:  "A  corpora- 
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tion  must  show  a  grant,  either  in  terms  or  by  necessary 
implication,  for  all  the  powers  which  it  attempts  to  exer- 
cise; and  especially  must  this  be  done  when  it  claims  the 
right,  by  taxing  or  otherwise,  to  divest  individuals  of  their 
property  without  their  consent."  In  2  Dillon,  Municipal 
Corporations,  at  section  763,  the  author  lays  down  this 
rule:  '^It  is  a  principle  universally  declared  and  admitted 
that  municipal  corporations  can  levy  no  taxes,  general  or 
special,  upon  the  inhabitants  or  their  property  unless  the 
power  be  plainly  and  unmistakably  conferred.  It  has, 
indeed,  often  been  said  that  it  must  be  specifically  granted 
in  terms;  but  all  courts  agree  that  the  authority  must  be 
given  either  in  express  words  or  by  necessary  or  unmis- 
takable implication,  and  that  it  cannot  be  collected  by 
doubtful  inferences  from  other  powers,  or  powers  relating 
to  other  subjects,  nor  can  it  be  deduced  from  any  considera- 
tion of  convenience  or  advantage.  *  *  *  It  is  im- 
portant to  bear  in  mind  that  the  authority  to  municipali- 
ties to  impose  burdens  of  any  character  upon  persons  or 
property  is  wholly  statutory,  and,  as  its  exercise  may  re- 
sult in  a  divestiture  and  transfer  of  property,  it  must  be 
clearly  given,  and  strictly  pursued.  This  rule  applies,  as 
we  have  already  seen,  to  proceedings  by  municipal  corpo- 
rations under  the  delegated  right  of  eminent  domain,  and 
it  extends  equally  to  proceedings  under  the  taxing  p'»wer, 
including  special  assessments  for  local  improvements." 
This  court  in  Hanacom  v.  City  of  Ornahay  supra,  in  dis- 
cussing the  powers  vested  in  municipal  officers  to  levy  or 
impose  special  assessments,  uses  this  language  :.'*  Their 
authority  is  derived  wholly  from  the  statute,  and  they 
have  no  powers  except  such  as  are  expressly  given  or  are 
incidentally  neces-ary  to  carry  the  same  into  effect;. and 
their  actions  in  excess  of  such  powers  are  absolutely  null 
and  void." 

In  the  light  of  the  doctrine  announced  in  the  foregoing 
authorities  let  us  examine  the  various  provisions  of  the  act 
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governing  cities  of  the  metropolitan  class,  known  as  the 
"Omaha  Charter/'  which  bear  upon  the  question  uuder 
oonsideration. 

By  section  69,  chapter  12a,  Compiled  Statutes,  1893,  it 
is  provided :  ''The  mayor  and  council  shall  have  power  to 
open,  extend,  widen,  narrow,  grade,  curb,  and  gutter,  park, 
beautify,  or  otherwise  improve  and  keep  in  good  repair, 
or  cause  the  same  to  be  dxone  in  any  manner  they  may 
deem  proper,  any  street,  avenue,  or  alley  within  the  limits 
of  the  city,  and  may  grade  partially  or  to  the  established 
grade,  or  park  or  otherwise  improve  any  width  or  part  of 
any  such  street,  avenue,  or  alley,  and  may  also  construct 
and  repair,  or  cause  and  compel  the  construction  and 
repair  of  sidewalks  in  such  city,  of  such  material  and 
in  such  manner  as  they  may  deem  proper  and  necessary ; 
and  to  defray  the  cost  and  expense  of  improvements,  or 
any  of  them,  the  mayor  and  council  of  such  city  shall 
have  power  and  authority  to  levy  and  collect  special 
taxes  and  assessments  upon  the  lots  and  pieces  of  ground 
adjacent  to  or  abutting  upon  the  street,  avenue,  alley, 
or  sidewalk  thus  in  whole  or  in  part  opened,  widened, 
curbed,  and  guttered,  graded,  parked,  extended,  constructed, 
or  otherwise  improved  or  repaired,  or  which  may  be  es- 
pecially benefited  by  any  of  said  improvements;  Pro- 
videdy  That  the  above  provisions  shall  not  apply  to 
ordinary  repairs  of  streets  or  alleys,  and  one-half  of  the 
expense  of  bringing  streets,  avenues,  alleys,  or  parts  thereof, 
to  the  established  grade  shall  be  paid  out  of  the  general 
fund  of  the  city,  except  as  otherwise  hereinafter  provided; 
Pratidedy  That  where  any  street  is  to  l)e  graded  under  the 
provisions  provided  by  this  section,  but  not  to  the  estab- 
lished grade,  it  shall  be  done  only  after  the  owners  repre- 
senting a  majority  of  the  front  feet  of  the  property  abutting 
on  the  part  of  such  street  to  be  so  pa riially  graded  shall 
have  petitioned  the  city  council  for  sucli  work  to  be  done; 
Provided  further,  That  whenever  the  owners  of  the  lots 
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ig  upon  any  sireetor  alley,  or  part  thereof,  within 
ty  representing  three-fifths  (|^)  of  the  feet  front  abat- 
pon  sucb  street  or  alley  desired  to  be  graded  shall 
n  the  council  to  grade  such  street  or  alley,  or  part 
f,  without  charge  to  the  city,  the  mayor  or  the  council 
rder  the  grading  done,  and  assess  the  cost  thereof 
t  the  property  abutting  u[K)n  such  street  or  alley,  or 
art  thereof  so  graded.  The  total  cost  of  such  grad- 
lall  be  levied  and  collected  in  a  single  payment  upon 
inipletioM  of  such  work;  or,  upon  petition  of  not 
an  three-fifths  (|)  of  the  feet  front  along  the  street 
!y  so  graded,  the  cost  may  be  made  payable  in  ten 
qual  installments  extending  over  a  period  of  nine 

in  the  same  manner,  at  the  same  rate,  and  suhject 

same  conditions  as  are  payments  for  paving,  curb- 
uttering,  and    like  improvements  hereinafter  speci- 

In  case  of  such  installment  payment  the  mayor 
uncil  shall  by  ordinance  create  districts  embracing 
operty  represented   by  such  petition,  and  abutting  or 

said  grading  was  done,  to  be  known  as  grading  dis- 
ind  numbered  constcu lively.  «  *  *  Thecostof 
ving  the  streets  and  alleys  within  any  improvement 
t,  except  the  paving  of  iutei'section  of  streets  and 
)p{)osite  alleys  within  such  district,  shall  be  a3se.-«ed 
:lie  lots  and  lands  abutting  upon  the  streets  and  alleys 
!i  district,  in  proportion  to  the  feet  front  bo  abutting 
tuch  streets  aud  alleys.  The  assessments  of  special 
[or  improvement  purpose  herein  provided  for  shall 
:le  as  follows:  The  total  costs  of  the  improvements 
)e  levied  at  one  time  upon  the  pro|>erty  and  become 
netit  as  herein  provided.  One-tenth  (-,1^)  of  the  total 
it  shall  be  delinquent  in  fitly  days  after  such  levy, 
nth  (-jY)  i>i  <)K^  y^^r,  one-tenth  {^)  in  two  years, 
nth  (jV)  in  three  years,  one-tenth  (-ji^)  in  four  years, 
atli  (^V)  '"  ^^'^  years,  one-tenth  (-^ff)  in  six  years, 
Qth  (^)  in  seven  years,  one-tenth  {^)  in  eight  yean, 
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oae-teuth  (^)  in  nine  years;  each  of  said  installments,  ex- 
cept the  first,  shall  draw  interest  at  the  rate  of  six  per  cent 
per  annum  from  the  time  of  levy  aforesaid  until  the  same 
shall  become  delinquent,  and  after  the  same  shall  become 
delinquent,  interest  at  the  rate  of  one  (1)  per  cent  per 
month,  payable  in  advance,  shall  be  paid  thereon  as  in  the 
case  of  other  special  taxes.  Such  taxes  shall  be  collected 
and  enforced  as  in  other  cases  of  special  taxes.  In  all 
cases  of  special  taxes,  the  city  treasurer  shall  have  the 
right  and  authority,  afler  the  same  or  any  part  thereof 
shall  have  become  delinquent,  to  seize  personal  property  of 
the  party  who  owns  the  real  estate  upon  which  such  taxes 
have  been  levied,  and  to  sell  such  personal  property  for  the 
satisfaction  of  such  taxes,  upon  the  same  advertisement 
and  in  the  same  manner  that  constables  are  now  authorized 
by  law  to  seize  and  sell  personal  property  upon  execution ; 
but  failure  to  seize  and  sell  personal  property  shall  in  no- 
wise affect  the  lien  of  the  tax,  or  any  proceedings  author- 
ized by  law  to  enforce  the  tax.  *  *  *  ^y^^  provided 
furthet\  That  whenever  the  property  owners  representing 
three-fifths  (f)  of  the  feet  frontage  of  lots  or  lauds  upon 
any  street  or  alley,  or  part  thereof,  shall  petition  the  city 
council  to  create  an  improvement  district  including  street 
and  alley  intersections,  if  any,  and  to  have  the  same  im- 
proved without  cost  to  the  city,  then,  and  in  that  case,  the 
council  shall  have  power  to  create  such  district  and  cause 
a  contract  to.  be  made  for  such  improvement,  and  to  assess 
and  levy  a  special  tax  upon  all  lots  or  lands  within  such 
improvement  district  so  created,  to  pay  for  the  said  im- 
provement, within  the  same,  including  the  intersection  of 
streets  and  alleys,  if  any.  *  *  *  Whenever  the 
mayor  and  council  shall  enter  into  or  shall  have  entered 
into  a  contract  with  any  paving  contractor  to  keep  the 
pavement  in  any  paving  or  street  improvement  district  in 
repair  for  a  term  of  years  for  a  specified  price  j>er  year, 
said  mayor  and  council  shall  have  the  power  and  it  shall 
17 
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be  their  duty  to  levy  annually  a  special  tax  and  assessment 
upon  all  the  property  in  the  paving  or  street  improvement 
district  to  cover  the  cost  of  said  repairs.  Such  special  tax 
shall  be  levied  and  collected  as  in  other  cases  of  special 
taxes." 

Sections  70  and  71  relate  to  paving  between  the  rails 
and  tracks  of  street  railways. 

Section  72  authorizes  and  makes  it  the  duty  of  the  mayor 
and  council  to  require  water,  gas,  and  sewer  connections  to 
be  made  in  a  paving  district  before  the  work  of  paving  or 
repairing  is  done  therein,  under  such  regulations  as  shall  be 
prescribed  by  ordinance,  and,  in  certain  contingencies,  **  to 
assess  the  cost  of  any  sewer  connections  upon  the  property 
opposite  such  connections,  and  to  such  depth  as  the  council, 
sitting  &s  a  board  of  equalization,  shall  deem  just  and 
equitable." 

By  section  73  all  special  taxes  to  cover  the  costs  of  any 
public  improvement  authorized  by  the  charter  are  required 
to  be  'Mevied  and  assessed  on  all  lots,  parts  of  lots,  lands, 
and  real  estate  bounding,  abutting,  or  adjacent  to  such  im- 
provement, *  *  *  to  the  extent  of  the  benefits  to 
such  lots,  parts  of  lots,  lands,  and  real  estate  by  reason 
of  such  improvement." 

Section  74  provides  how  the  real  estate  shall  be  described 
in  making  a  levy  or  assessment  of  any  tax. 

Section  75  declares  that  "  the  cost  and  expense  of  grad- 
ing, filling,  culverting,  curbing,  guttering,  or  otherwise 
improving,  constructing,  or  repairing  streets,  avenues,  al- 
leys, and  sidewalks,  at  their  intersections,  may  be  included 
in  the  special  tax  levied  for  the  construction  or  improve- 
ment of  any  one  street,  avenue,  alley,  or  sidewalk,  as  may 
be  deemed  best  by  the  council." 

Section  76  fixes  the  time  when  special  taxes  for  street 
improvements  shall  be  levied. 

Section  77  reads  as  follows:  "When  any  special  tax  is 
levied  it  shall  be  the  duty  of  the  city  clerk  to  deliver  to  the 
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city  treasurer  a  certified  copy  of  the  ordinance  levying  such 
tax,  who  shall  without  delay  give  at  least  five  days'  notice 
through  the  official  paper  of  the  city,  of  the  time  when 
such  tax  will  become  delinquent.  To  every  such  certified 
ordinance  the  city  clerk  shall  append  a  warrant  in  the  usual 
form,  requiring  the  city  treasurer  to  collect  such  s[)ecial 
tax  or  taxes  by  distress  and  sale  of  the  goods  and  chattels 
of  the  person,  persons,  or  bodies  corporate  owning  [owing] 
any  such  special  tax  or  taxes,  if  the  same  be  not  paid  before 
the  time  fixed  for  the  same  to  become  delinquent.'^ 

It  will  be  observed  that  in  neither  of  the  foregoing  sec- 
tions, except  the  first  and  last  quoted,  is  the  mode  or  man- 
ner of  collecting  special  taxes  for  street  improvements  in 
express  terms  specified,  and  in  none  of  the  provisions  of 
the  charter  to  which  reference  has  yet  been  made  is  it  dis- 
tinctly declared  that  any  special  tax  or  assessment,  in  case 
of  non-payment,  may  be  collected  by  the  sale  of  the  real 
estate  against  which  the  same  has  been  levied.  Nor  do  we 
think  that  it  can  be  successfully  maintained  that  the  sec- 
tions quoted  above,  when  construed  either  separately  or 
together,  impliedly  confer  the  right  to  enforce  the  collec- 
tion of  assessments  imposed  for  street  improvements  by  the 
sale  of  the  property  adjacent  to  such  improvements.  We 
have  not  overlooked  th^e  fact  that  by  section  69  the  mayor 
and  council  are  expressly  empowered  to  "  levy  and  collect 
special  taxes  and  assessments  "  to  defray  the  costs  of  pav- 
ing, and  that  section  73  authorizes  all  special  taxes  to  cover 
the  costs  of  any  public  improvement  to  be  "  levied  and  as- 
sessed on  the  real  estate  abutting  on  such  improvement;" 
but  there  is  no  room  for  doubt  that  the  power  thereby 
granted  to  a  municipal  corporation  "  to  levy  and  collect 
special  taxes  and  assessments"  does  not  impliedly  author- 
ize the  sale  of  real  estate  in  case  of  the  non-payment  of  a 
special  tax  or  assessment  due  thereon.  It  is  not  indispen- 
sable to  the  declared  objects  and  purposes  of  the  munici- 
pality, nor  is  it  necessary  to  carry  into  effect  any  enumerated 
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or  express  power  conferred  upon  the  corporation  by  the 
charter,  that  special  assessments  for  street  improvements 
should  be  collected  by  the  sale  and  conveyance  of  the  prop- 
erty on  which  the  same  was  levied,  since,  where  no  express 
mode  for  the  collection  of  taxes  or  special  assessments  is 
provided  by  law,  their  payment  may  be  enforced  by  judi- 
cial proceedings  instituted  by  the  corporation.  (2  Dillon, 
Municipal  Corporations,  sec.  818;  Bergan  v.  Clarkson,  1 
Hal.  [N.  J.],  428;  Mclnemy  v.  Reed,  23  la.,  410;  Merriam 
V,  Moody f  26  la.,  163;  Paine  v,  Spratley,  5  Kan.,  525.) 
Again,  the  legislature,  by  sections  69  and  77,  has  provided, 
in  unequivocal  language,  a  mode  for  the  collection  of  special 
taxes  and  assessments  by  distress  and  sale  of  personal  prop- 
erty. The  point  is  made  that  this  is  the  exclusive  method 
provided  by  the  legislature  for  the  collection  of  special  benefit 
assessments.  This  position  is  not  at  all  tenable,  for  section 
69,  copied  above,  after  providing  for  tlie  seizure  and  sale  of 
personal  property  for  the  satisfaction  of  special  taxes,  in 
unmistakable  language  declares  that  the  ^*  failure  to  seize 
and  sell  personal  property  shall  in  nowise  affect  the  lien  of 
the  tax,  or  any  proceedings  auihorized  by  law  to  enforce 
the  tax."  The  inference  to  be  drawn  from  this  language 
is  that  the  legislature  did  not  suppose  that  the  only  remedy 
given  for  the  collection  of  these  special  taxes  was  by  the 
sale  of  personalty ;  but  that  the  law-makers  intended  to 
and  did  provide  another  mode  of  collection  than  by  the 
distress  and  sale  of  personal  property  of  the  party  owing 
the  tax.  That  thev  have  done  so  will  be  shown  further  on. 
It  is  also  argued  by  counsel  for  respondent  that  the  pro- 
visions of  said  sections  relating  to  the  sale  of  personalty 
are  inimical  to  section  6,  article  9,  of  the  state  constitution, 
and  are  therefore  void,  and  numerous  decisions  are  cited  in 
the  brief  in  support  of  the  proposition.  An  examination  of 
the  subject  discloses  a  conflict  in  the  authorities,  but  in  our 
view  it  is  not  deemed  necessary  that  the  question  should  be 
passed  upon  at  this  time,  inasmuch  if  said  provisions  should 
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be  held  invalid,  it  would  not  aid  in  the  solution  of  the 
precise  point  involved  in  the  case.  This  must  be  patent  to 
every  one,  since  if  the  power  exists  to  sell  personalty  to 
pay  the  costs  of  street  improvements,  yet  it  would  not  in- 
clude the  authority  to  sell  real  estate  for  the  same  purpose. 
We  are  also  fully  persuaded,  after  considerable  research 
and  investigation,  that  the  power  to  "levy  and  collect 
special  taxes  and  assessments^'  conferred  by  said  sections 
69  and  73  does  not  include,  or  carry  with  it,  the  power  to 
sell  real  property  for  the  payment  of  any  delinquent  spe- 
cial tax  or  as.sessment.  This  proposition  is  abundantly 
supported  by  authority.  A  noted  text- writer,  in  discuss- 
ing the  power  of  municipal  corporations  in  the  matter  of 
the  <'ol lection  of  revenues,  says:  "The  power  to  levy  and 
collect  a  tax,  whether  general  or  special,  does  not  carry 
with  it  the  authority  to  collect  by  distress  or  sale  of  prop- 
erty or  iu  any  way  more  summary  than  by  resort  to  legal 
proceedings.  *  *  *  Municipal  power  to  collect  by 
distress  and  sale  cannot  be  implied  because  the  stat^  collects 
its  taxes  in  this  manner.  It  must  be  given,  if  not  in  ex- 
press terms,  yet  by  the  clearest  and  most  indubitable  im- 
plication.^'  (2  Dillon,  Municipal  Corporations,  sec.  818. 
See  2  Desty,  Taxation,  747;  Cooley,  Taxation  [2d  ed.], 
672 ;  Ham  v.  Millei^  20  la.,  450;  Mclnemy  v.  Reed,  23  la., 
410;  Mei-riam  v.  Moody,  25  la.,  163;  Paine  v,  Spr alley, 
5  Kan.,  525 ;  City  of  Leavenworth  v,  Laing,  6  Kan.,  274.) 
It  is  insisted  by  the  relator  that  the  power  given  cities 
of  the  metropolitan  class  by  section  69,  copied  above,  to 
"levy  and  collect'*  special  assessments,  when  taken  in  con- 
nection with  other  sections  of  the  charter  and  provisions 
of  the  revenue  law  not  heretofore  mentioned  in  this  opin- 
ion, authorizes  the  sale  of  real  estate  for  the  non-paymont 
of  special  taxes  for  the  improvements  of  streets  and  alleys. 
The  respondent  contends  that  there  is  no  such  authority, 
especially  where  there  are  no  delinquent  general  state, 
county,  or  municipal  taxes  against  the  property.    It  is  well 
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settled  that,  in  construing  a  legislative  enactment,  all  of  its 
provisions  must  be  considered  together,  and  this  principle 
applies  equally  in  the  interpretation  of  city  charters.  Mr. 
Desty,  in  his  valuable  treatise  on  Taxation  (vol.  2,  p.  748) 
states  the  rule  thus:  "In  construing  charters  all  the  pro- 
visions must  be  considered  together,  and  a  provision  in  one 
part  for  the  redemption  of  property  from  sale  clearly  im- 
plies the  power  of  sale,  and,  in  connection  with  the  power 
to  'levy  and  collect/ justifies  the  exercise  of  the  power  of 
sale  for  non-payment  of  the  taxes."  We  entertain  no 
doubt  that  while  the  power  to  levy  and  collect  taxes  will 
not  alone  confer  the  right  upon  the  municipality  to  collect 
by  a  direct  sale,  yet  these  words  may  give  such  authority 
in  connection  with  other  charter  provisions  on  the  same 
subject,  which  unequivocally  and  plainly  assume  and  rec- 
ognize the  existence  of  a  power  of  sale.  The  doctrine  just 
stated  is  in  the  language  used  by  Judge  Dillon  in  his  work 
on  Municipal  Corporations,  (vol.  2,  sec.  819),  and  is 
fully  sustained  by  the  adjudications.  The  supreme  court 
of  Missouri,  in  City  of  St,  Louis  v,  Allen,  13  Mo.,  4 12,  say: 
"We  admit  that  the  power  to  levy  and  collect  taxes,  when 
given  to  a  corporation,  does  not  necessarily  imply  a  power 
to  sell  lands  for  the  non-payment  of  the  taxes  thereon.  There 
are  other  modes  of  collecting  a  tax  than  by  immediate  sale 
of  the  land.  Suit  may  be  brought,  judgment  obtained,  and 
execution  issued  as  for  other  debts;  but  it  must  also  be 
admitted  that  the  ordinary  method  of  collecting  taxes  on 
land,  and  the  only  one  resorted  to  by  the  state  herself,  is  by 
a  direct  sale  of  the  property  taxed.  The  words  '  levy  and 
collect,'  therefore,  though  not  of  necessity  implying  a  power 
of  sale,  and,  consequently,  not  to  be  conceded  to  a  munici- 
pal corporation  by  mere  implication,  are  yet  capable  of  re- 
ceiving such  a  construction,  and  when  the  legislature  in 
the  same  charter  inserts  other  provisions  distinctly  and  un- 
equivocally assuming  the  existence  of  such  power,  we  re- 
gard such  subsequent  assumption  or  admission  as  a  legis- 
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lative  interpretation  of  the  previous  language."  The  same 
principle  was  held  and  applied  in  CUy  of  Carondelet  v. 
Picoty  38  Mo.,  129,  and  City  of  St  Louis  v.  RuaseUy  9  Mo., 
507. 

We  will  now  examine  some  other  provisions  of  the  act 
governing  cities  of  the  metropolitan  class,  which  we  have 
not  heretofore  in  this  opinion  mentioned. 

Section  83  provides:  ''All  municipal  taxes  shall  be  col- 
lected from  the  personal  property  of  the  person,  persons, 
or  body  corporate  owning  the  same,  whenever  the  same  is 
practicable,  and  whenever  personal  property  cannot  be 
found  belonging  to  any  such  person,  persons,  or  bodies  cor- 
porate, then,  in  that  case,  all  such  delinquent  taxes  as  may 
have  been  levied  on  any  real  estate  within  such  city  shall 
be  collected  by  the  county  treasurer  of  the  county  in  which 
such  city  is  situated,  by  sale  of  such  real  estate,  the  same 
as  in  case  of  delinquent  county  taxes."  The  foregoing  pro- 
vision has  reference  alone  to  the  collection  of  taxes  levied 
by  the  corporation  for  general  city  purposes.  That  the 
words  ''all  municipal  taxes,"  in  the  section  just  quoted,  do 
not  include  or  cover  special  taxes  or  assessments  imposed 
by  the  mayor  and  council  for  improvements  is  plain.  The 
power  of  cltie^  relating  to  the  levying  of  taxes  for  general 
purposes,  and  their  powers  of  levying  special  taxes  or  as- 
sessments, are  treated  of  in  the  statute  as  separate,  distinct, 
and  independent  powers.  Again,  in  the  charter  in  the  sec- 
tion immediately  preceding,  and  in  the  one  following  section 
83,  as  well  as  in  several  other  places  in  the  act,  the  words 
^'municipal  taxes  and  special  assessments,"  or  other  simi- 
lar expressions,  are  used,  thereby  clearly  indicating  that  it 
was  not  the  legislative  will  that  section  83  should  apply  to 
special  assessments.  Thus,  section  82  declares  that  "all 
municipal  taxes  and  all  local  or  special  assessments  in  such 
city  shall  be  paid  in  cash;"  and  by  section  84  authority  is 
conferred  upon  the  mayor  and  council  to  enact  ordinances 
^'to  secure  the  speedy  and  thorough  collection  of  all  muni- 
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cipal  taxes  and  special  assessments."  If  the  law-givers  had 
contemplated  that  "municipal  taxes''  should  embrace  "as- 
sessments or  special  taxes  "  levied  to  pay  the  costs  of  im- 
provements, it  is  fair  to  presume  that  they  would  have 
employed  language  which  clearly  indicated  such  purpose. 
To  us  it  is  clear  that  local  assessments  are  not  "municipal 
taxes"  in  the  sense  in  which  that  expression  is  used  in  the 
charter.  If,  therefore,  the  grant  of  power  to  municipal 
corporations  to  sell  real  estate  for  the  non-payment  of  spe- 
cial assessments  exists,  it  must  be  found  elsewhere  than  in 
said  section  83,  for  the  authority  therein  conferred  to  sell 
for  non-payment  of  taxes  gives  no  power  to  sell  for  mere 
local  assessments.  (Desty,  Taxation,  748 ;  Sharp  v.  Johnson^ 
4  Hill  [N.  Y.],  92;  Shaip  v.  Speir,  4  Hill  [N.  Y.],  76; 
Paine  v.  Spratley,  supra.) 

We  will  now  refer  to  the  other  provisions  of  the  charter 
relied  upon  by  the  relator  as  showing  authority  for  the  sale 
of  the  real  estate  in  controversy  to  pay  the  local  assessment, 
the  same  being  sections  91,  92,  and  93,  which  read  as  fol- 
lows : 

"Sec.  91.  It  shall  be  the  duty  of  the  city  treasurer,  on 
or  before  the  first  Monday  in  September  of  e^ch  year,  to 
make  out  a  complete  delinquent  list  of  all  lots,  lands,  or 
parcels  of  real  estate,  the  taxes  and  assessments  on  which, 
for  the  preceding  year,  remain  uncollected  at  that  time, 
with  the  amount  of  such  taxes  or  assessments,  together 
with  penalty  and  interest  due  from  each  lot  or  parcel  of  real 
estate  set  opposite  the  same;  arranging  the  several  lots, 
lands,  or  parcels  of  real  estate  in  such  list  in  the  order  that 
they  appear  on  the  tax  list ;  stating  also  in  each  case  the 
purpose  for  which  the  tax  or  assessment  was  levied.  The 
county  treasurer  shall  receive  such  delinquent  list,  and  he 
shall  advertise  the  real  estate  therein  described  for  sale  for 
such  delinquent  taxes  or  assessments  at  the  same  time  he 
advertises  the  sale  of  real  estate  for  delinquent  taxes,  by 
adding  the  amount  of  such  delinquent  city  taxes  and  as- 
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sessments  to  the  amount  of  delinquent  state,  county,  and 
other  taxes,  and  he  shall  sell  such  lots,  lands,  or  parcels  of 
real  estate  for  the  purpose  of  paying  all  such  delinquent 
taxes  and  assessments,  and  shall  credit  such  city  for  the 
amount  of  taxes  or  assessments  so  collected,  which  shall  be 
subject  to  the  order  of  the  treasurer  of  such  city.  In  the 
sale  of  any  real  estate  as  above  provided  for,  and  in  the 
giving  of  certificates  of  sale  and  tax  deeds  therefor,  the 
county  treasurer  shall  proceed  in  the  same  manner  as  is  or 
may  be  provided  by  law  for  his  proceedings  in  the  sale  of 
real  estate  for  delinquent  county  taxes,  and  with  like  power 
and  authority;  and  the  real  estate  so  sold  may  be  redeemed 
within  the  time  and  upon  the  same  terms  and  conditions, 
in  every  respect,  as  is  or  may  be  provided  by  law  for  the 
redemption  of  real  estate  sold  for  delinquent  county  taxes; 
Providedy  That  under  this  act  the  county  treasurer  shall  be 
authorized  to  collect  only  by  sale  of  real  estate;  And  pro^ 
vided  further,  It  shall  be  the  duty  of  the  city  treasurer, 
upon  any  taxes  being  collected  by  him  after  the  delinquent 
tax  list  shall  have  been  delivered  to  the  county  treasurer, 
to  forthwith  notify  the  county  treasurer  of  such  collection, 
that  the  same  may  be  canceled  on  the  delinquent  tax  list; 
Provided  further.  That  the  failure,  neglect,  or  refusal  of 
the  city  treasurer  to  make  the  tax  asses.sed  against  any  real 
estate  by  distress  and  sale  of  the  personal  property  of  the 
owners  thereof  shall  not  in  anywise  affect  or  invalidate  the 
sale  of  such  lands  for  such  tax. 

'^Sec  92.  Municipal  taxes  and  special  assessments  upon 
real  estate  in  any  such  city  are  hereby  made  a  perpetual 
lien  thereupon  from  the  day  on  which  the  same  were  levied 
against  all  persons  or  bodies  corp(»rate,  except  the  United 
States  and  this  state.  Any  person  or  body  corporate  pur- 
chasing any  real  estate  for  any  tax  or  assessment  levied  by 
the  authorities  of  any  city  of  the  metropolitan  class  shall, 
after  the  lapse  of  five  years  from  the  time  of  recording 
the  treasurer's  deed  therefor,  acquire  and  have  a  complete 
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title  thereto,  and  thereafter  all  persons  shall  be  debarred 
from  commencing  or  sustaining  any  action  in  any  court  of 
this  state  to  recover  possession  of  the  same« 

'^Sec.  93.  Irregularities  in  making  assessments  and  re- 
turns thereof,  in  the  equalization  of  assessments,  and  in  the 
mode  and  manner  of  advertising  the  sale  of  any  property, 
shall  not  invalidate  or  aiFect  the  sale  thereof,  when  adver- 
tised and  sold  for  delinquent  city  taxes  or  special  assess- 
ments as  herein  provided;  nor  shall  the  sale  of  any  real 
estate  for  such  taxes  or  assessments  be  invalid  on  account 
of  such  real  estate  having  been  listed  in  any  other  name 
than  that  of  the  rightful  owner  or  owners/^ 

In  said  section  91,  for  the  first  time,  we  find  specific 
authority  for  the  sale  of  real  property  for  the  purpose  of 
paying  local  assessments  or  special  taxes.  Under  the  pro- 
visions of  this  section  the  city  treasurer  is  required,  on  or 
before  the  first  Monday  in  September  of  each  year,  to  make 
out  and  deliver  to  the  county  treasurer  a  full  and  complete 
list  of  all  lots,  lands,  or  real  estate  against  which,  at  that 
time,  any  taxes  and  assessments  for  the  preceding  year  re- 
main uncollected,  together  with  the  amount  of  such  taxes 
or  as-^essments  chargeable  against  each  lot  or  parcel  of  real 
estate  set  opposite  the  same.  It  is  likewise  the  duty  of  the 
county  treasurer  to  advertise  and  sell  the  lots  and  real  es- 
tate, in  such  delinquent  list  described,  for  the  purpose  of 
paying  all  such  delinquent  taxes  or  assessments.  It  is, 
however,  argued  on  behalf  of  the  respondent  that  the  word 
'^assessments,''  as  used  in  this  section,  is  synonymous  with 
**  taxes,"  and  therefore  does  not  include  or  embrace  special 
taxes  or  local  assessments.  We  are  unwilling  to  give  the 
word  '^assessments''  such  a  limited  or  restricted  meaning. 
It  is  obvious  that  the  legislature  never  so  intended.  If 
''assessments"  and  "taxes"  in  the  connection  they  appear 
in  this  section  mean  the  same  thing,  we  ask  why  were  they 
both  employed  united  as  they  are  by  the  copulative  con- 
junction "and"?     No  reason  therefor  has  been,  or  can  be, 
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suggested.  If  the  words  had  been  separated  by  the  dis- 
junctive conjunction  "or,"  then  there  would  have  been 
some  ground  upon  which  to  base  the  construction  for  which 
counsel  contend.  That  the  word  "assessments/^  in  the 
sense  in  which  it  is  used  here,  is  not  synonymous  with  the 
word  "taxes"  is  manifest.  If  otherwise,  there  was  no 
necessity  for  the  legislature  providing  in  said  section  for 
the  sale  of  real  estate  to  pay  delinquent  city  taxes  alone, 
since  that  had  been  already  authorized  in  express  terms  by 
section  109  of  the  revenue  law.  Then,  again,  by  section 
92  of  the  charter,  municipal  taxes  and  special  assessments 
upon  real  estate  are  made  a  perpetual  lien,  and  an  action 
against  the  purchaser  of  real  estate  sold  for  any  such  tax  or 
assessment  is  barred  after  the  expiration  of  five  years  from 
the  recording  of  the  treasurer's  deed;  and  by  section  93  it 
is  declared  that  irregularities  in  the  making  of  assessments, 
and  the  equalization  thereof,  and  in  the  manner  of  the  ad- 
vertising the  sale  of  any  property  should  not  invalidate  the 
sale,  "  when  advertised  and  sold  for  deliuquent  city  taxes 
or  special  assessments  as  herein  provided."  Construing 
sections  91,  92,  and  93  of  the  charter  together,  there  is  no 
room  to  doubt  that  the  word  "assessments,"  as  employed  in 
section  91,  means  special  taxes  or  local  assessments  levied 
for  city  improvements,  and  not  the  yearly  taxes  imposed  by 
the  corporation  for  general  purposes. 

It  is  strenuously  insisted  by  counsel  for  respondent  that 
the  county  treasurer  has  no  authority  to  sell  real  estate  for 
special  assessments,  unless  at  the  time  there  are  delinquent 
stute,  county,  or  general  city  taxes  against  the  same  prop- 
erty. This  contention  is  based  upon  the  clause  of  section 
91,  which  reads:  "The  county  treasurer  shall  receive  such 
delinquent  list,  and  he  shall  advertise  the  real  estate  therein 
descril)ed  for  sale  for  such  delinquent  taxes  or  assessments 
at  the  same  time  lie  advertises  the  sale  of  real  estate  for  de- 
linquent taxes,  by  adding  the  amount  of  such  delinquent 
city  taxes  and  assessments  to  the  amount  of  delinquent 
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state,  county,  and  other  taxes,  and  he  shall  sell  such  lots, 
lands,  or  parcels  of  real  estate  for  the  purpose  of  paying  all 
such  delinquent  taxes  and  assessments/'  From  this  pro- 
vision it  is  argued  that  the  county  treasurer  is  empowered 
to  advertise  real  estate  for  delinquent  assessments  only  when 
he  advertises  the  same  property  for  sale  for  a  general  state 
or  county  tax,  and  that  he  is  not  permitted  to  advertise 
and  sell  for  these  local  assessments  until  he  can  add  them 
to  an  advertised  list  of  general  state  and  county  taxes  de- 
linquent on  the  same  property.  The  clause  above  quoted 
specifies  that  the  treasurer  shall  advertise  for  delinquent 
assessments  ''at  the  same  time  he  advertises  the  sale  of 
reaj  estate  for  delinqueut  taxes.''  By  this  is  meant  that 
he  shall  advertise  at  the  time  fixed  by  the  general  reve- 
nue law  for  the  giving  of  notice  of  tax  sales,  and  not 
merely  when  the  identical  lot  against  which  such  special 
assessment  is  delinquent  is  advertised  for  sale  for  general 
taxes.  True,  the  treasurer  is  required  to  add  the  amount 
of  the  delinquent  city  taxes  and  assessments  to  the  amount 
of  any  general  taxes  against  the  property,  yet  it  does 
not  necessarily  follow  that  the  treasurer  cannot  adver- 
tise and  sell  for  special  assessments  until  such  time  as 
there  exists  an  unpaid  delinquent  state  or  county  tax  upon 
the  property;  nor  do  we  think  that  the  provisions  of  sec- 
tion 91,  when  read  in  connection  with  the  other  sections  of 
the  charter  already  mentioned,  should  receive  the  interpre- 
tation for  which  respondent  contends.  All  that  the  legis- 
lature intended  was  that  when  both  delinquent  unpaid 
special  assessments  and  general  taxes  should  be  found 
against  the  same  property,  the  treasurer,  in  giving  his 
notice  of  sale  of  lands  for  taxes,  should  add  the  amount  of 
the  former  to  the  amount  of  the  latter,  and  in  such  case  he 
is  required  to  sell  "  for  the  purpose  of  paying  all  such  de- 
linquent taxes  and  assessments."  In  other  words,  the 
property  must  be  sold  for  all  delinquent  a.ssessments,  as 
well  as  delinquent  taxes,  against  it.     If  there  should  be 
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found  no  unpaid  state  or  county  tax  against  the  property, 
of  course  there  would  be  nothing  to  which  the  special 
taxes  could  be  added.  This  provision  in  regard  to  adding 
goes  to  the  method  or  manner  of  advertising  merely^  and 
was  inserted  to  obviate  the  necessity* of  giving  separate 
notices,  one  for  the  sale  for  municipal  taxes  and  assess- 
ments and  another  for  state  and  county  taxes.  It  was  not 
intended  as  a  limitation  upon  the  power  of  the  treasurer 
to  sell  for  special  taxes,  for,  following  the  clause  referred 
to,  the  section  provides  that  the  treasurer  '^  shall  sell  such 
lots,  lands,  or  parcels  of  real  estate  for  the  purpose  of  pay- 
ing all  such  delinquent  taxes  and  assessments,''  and  the 
section  further  on  authorizes  the  treasurer  in  making  the 
sale,  giving  the  certificate  of  sale,  and  issuing  the  tax  deed 
to  proceed  in  the  same  manner  as  provided  by  law  for  the 
sale  of  real  property  for  delinquent  county  taxes.  He  is 
clothed  with  the  same  power  and  authority  in  making  sales 
for  special  assessments  as  possessed  by  him  in  making  sales 
of  real  property  for  delinquent  state  and  county  taxes.  Ke- 
curring  again  to  section  92  we  find  that  after  providing 
that  special  assessments  shall  be  a  perpetual  lien  upon  the 
real  estate  on  which  the  same  were  imposed,  it  is  declared 
that ''  any  person  or  body  corporate  purchasing  any  real 
estate  for  any  tax  or  assessment  levied  by  the  authorities  of 
any  city  of  the  metropolitan  class  shall,  after  the  lapse  of 
five  years  from  the  time  of  recording  of  the  treasurer's 
deed  therefor,  acquire  and  have  a  complete  title  thereto," 
etc.  This  language  clearly  contemplates  that  real  estate 
may  be  sold  for  delinquent  assessments  or  special  taxes 
alone.  It  recognizes  and  assumes  that  the  power  exists 
to  sell  for  such  assessments  alone.  Further  examination  of 
section  93  of  the  charter  will  go  to  confirm  the  views  al- 
ready expressed.  The  substance  of  the  provision  is  that 
certain  enumerated  irregularities  shall  not  affect  the  sale  of 
any  property  "when  advertised  and  sold  for  delinquent 
city  taxes  or  special  assessments  as  herein  provided ;  nor 


NEBRASKA  REPORTS.         [Vol.  42 


shall  the  sale  of  aoy  real  estate  for  such  taxes  or  assess- 
menta  be  invalid"  by  reason  of  the  property  having  been 
listed  in  any  mime  other  tban  that  of  tbe  owner.  Tbe 
words  employed  indicate  that  tlie  legislature  intended  and 
contemplated  that  real  estate  might  be  advertised  and  sold 
for-  either  city  taxes  or  special  assessments,  although 
there  should  be  no  delinquent  state  or  county  taxes  against 
the  property.  From  a  consideration  of  the  several  pro- 
visions of  the  charier,  we  are  constraiued  to  bold  that  the 
power  of  the  county  treasurer  of  Douglas  county  to  sell 
lands  for  special  assessments  imposed  by  the  city  of  Omaha 
is  not  limited  or  restricted  to  cases  in  which  there  shall  be 
general  municipal  taxes,  or  state  or  county  taxes,  delinquent 
and  unpaid  against  the  same  property  upon  which  such 
special  tax  or  assessment  was  levied.  Such  authority  is  not 
only  specifically  conferred,  but  it  impliedly  exists  from  the 
authority  "to  levy  and  collect  special  taxes  and  assess- 
ments "  granted  by  section  69,  when  construed  with  refer- 
ence to  the  clause  making  such  assessments  a  perpetual  lien 
upon  real  estate,  the  provision  relating  to  the  redemption 
of  property  from  the  sale  for  such  special  taxes,  and  other 
charter  provisions  heretofore  alluded  to.  (See  2  Desiy, 
Taxation,  748 ;  CUy  of  St.  Louis  v.  Russell,  supra.) 

In  the  precedent  last  cited  the  court  had  under  considera- 
tion two  provisions  in  the  charter  of  tbe  city  of  St.  Louis. 
By  one  of  which  tbe  city  was  given  tbe  jiower  "to  levy 
and  collect  taxes  upon  all  persons  and  property  made  tax- 
able by  law  for  state  purposes,"  and  by  the  other  it  was 
provided  that  "the  mayor  and  city  council  shall  have 
power,  by  ordinance,  to  direct  the  manner  iu  which  any 
property,  real  or  personal,  advertised  for  sale,  or  sold  for 
taxes  by  authority  of  the  corporation,  may  be  redeemed." 
It  was  held  that  these  two  provisions  conferred  upon  the 
city  the  power  to  sell  lands  for  the  noii-|>uyment  of  taxes. 
Tbe  court  in  the  opinion,  in  discussing  the  question,  say ; 
"  The  charter  of  1841  gives  to  the  city  council  of  St. 
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Louis  power  *  to  levy  and  collect  taxes,  not  exceeding  one- 
half  of  one  per  centum,  upon  all  persons  and  property 
made  taxable  by  law  for  state  purposes/  If  this  section 
of  the  act  were  alone  on  this  subject,  there  might  be  room 
for  contending  that  the  sale  of  land  was  not  the  only  or 
necessary  mode  by  which  the  tax  could  be  collected,  and 
therefore  the  power  of  sale  would  not  arise  by  implication 
from  the  granted  power  4o  levy  and  collect/  But  we  re- 
gard the  8th  section  of  the  6th  article  of  the  charter  as 
a  legislative  interpretation  of  this  power  *  to  levy  and  col- 
lect taxes/  That  section  provides  that  the  mayor  and  city 
council  shall  have  power,  by  ordinance,  to  direct  the  man- 
ner in  which  any  property,  real  or  personal,  advertised  for 
sale,  or  sold  for  taxes  by  authority  of  the  corporation,  may 
be  redeemed.  This  is  a  clear  and  distinct  recognition  of 
the  power  in  the  city  to  sell  land  for  the  non-payment  of 
taxes,  and  is  sufficient  to  remove  any  doubts  which  the 
general  phraseology  of  the  previous  article  might  create/' 
The  language  of  the  foregoing  opinion  is  unquestionably 
broad  enough  to  cover  the  case  at  bar.  In  fact,  stronger 
reasons  exist  for  sustaining  the  power  of  sale  here  than  in 
the  Missouri  case,  since  there  are  so  many  provisions  in  the 
statute  under  consideration  bearing  upon  the  power  of  sale 
which  are  not  to  be  found  in  the  St.  Louis  charter  con- 
strued by  the  court. 

The  construction  we  have  adopted  is  in  harmony  with 
the  provisions  of  the  general  revenue  law  of  the  state, 
under  section  109  of  which  law  the  county  treasurer  is  re- 
quired to  offer  for  sale,  at  the  time  and  place  therein 
specified,  "all  lands  on  which  the  taxes  levied  for  state, 
county,  township,  village,  city,  school  district,  or  any 
other  purpose  for  the  previous  year  still  remaining  un- 
paid," etc.  Power  is  thereby  given  to  sell  real  estate  for 
the  taxes  levied  thereon  for  city  or  any  other  purpose, 
and  the  legislature  has,  by  section  182  of  the  same  law, 
defined  the  word  "taxes,"  wherever  used  in  the   act,  to 
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mean  "any  tax,  special  assessments,  or  costSy  interest  or 
penalty  imposed  upon  property."  The  petition  in  the 
case  before  us  discloses,  and  the  defendant  by  his  de- 
murrer admits,  that  every  requirement  of  the  statute  has 
been  by  the  proper  officers  strictly  followed  in  the  mat- 
ter of  levying  the  special  taxes  or  assessments  upon  the 
lot  in  controversy,  and  that  such  taxes  are  valid  and 
remain  unpaid,  the  sole  ground  upon  which  respondent 
places  his  refusal  to  sell  the  property  to  the  relator  being 
that  the  petition  shows  that  tliere  were  no  delinquent  un- 
paid general  taxes,  state,  county,  or  municipal,  against  said 
lot.  From  the  conclusions  stated  above  in  this  opinion,  it 
follows  that  the  demurrer  should  be  overruled,  and  a  per- 
emptory writ  of  mandamus  issued  as  prayed. 


Writ  allowed. 


Burlington  Insurance  Company  v.  Campbell  & 

Talbot. 

Filed  October  16,  1894.     No.  5742. 


1.  Insurance:  Removal  of  Pbopebty:  Waiver  of  Terms  of 
Policy  by  Agent.  An  insarance  policy  apon  personal  prop- 
erty contained  a  provision,  in  effect,  that  the  company  shoold 
not  be  liable  for  loss  or  damage  to  the  property  in  any  other  place 
than  in  the  building  in  which  the  same  was  situated  when  the 
risk  was  written;  and  also  another  clause  that  "  No  officer,  agent, 
or  representative  of  this  company  shall  be  held  to  have  waived 
any  of  the  terms  and  conditions  of  this  policy,  unless  such  waiver 
shall  be  indorsed  hereon  in  writing.''  The  insured  removed  the 
property  covered  by  the  policy  to  another  building,  and  while 
therein  the  loss  occurred.  Oral  consent  to  such  removal  was 
given  by  the  person  who,  as  local  agent,  issued  and  delivered  the 
policy,  although  several  weeks  prior  thereto  he  had  ceased  to  act 
for  or  represent  the  company.  No  notice  to  the  company  was 
given  by  the  insured,  nor  did  it,  or  any  officer  or  agent  thereof, 
consent  in  writing  to  the  removal.     Held,  That  the  oral  consent 
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of  the  person  who  had  ceased  to  act  as  agent  of  the  insurer  did 
not  hind  the  company,  and  that  the  removal  of  the  property 
without  the  written  consent  therefor  heing  indorsed  upon  the 
policy  avoided  the  contract. 

2. :  Location  of  Pbopebty:  Waivkb  of  Tebms  of  Pol- 
icy: Plbading.  a  condition  in  a  policy  of  insurance  fixing 
the  location  of  the  property  insured  may  he  waived  by  the  com- 
pany, but  such  waiver  must  be  pleaded,  to  avail  the  insured. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson^  J. 

The  opinion  contains  a  statement  of  the  case. 

* 

Whai'ton  <{r  Bairdy  for  plaintiff  in  error : 

The  evidence  clearly  justifies  the  conclusion  that  no  con- 
sent was  ever  given  by  the  company  to  the  removal  of  the 
goods  in  question,  and  that  no  notice  of  such  removal  was 
ever  given  until  after  the  fire  occurred,  aud  that  no  waiver 
of  the  conditions  of  the  policy,  actual  or  by  implication, 
can  be  claimed.  The  defendants  in  error  cannot,  therefore, 
recover  on  the  policy.  (Lyons  v.  Providence  Washington  Ins. 
Co.,  14  R.  L,  111;  Wood  V.  Hartford  Fire  Ins.  Co.,  13 
Conn.,  544;  Wall  v.  East  River  Mittual  Ins.  Co.,  3  Seld. 
[N.  Y.],370;  Boynton  v.  Clinton  &  Essex  Mutual  Ins.  Co,, 
16  Barb.  [N.  Y.],  254;  Harris  v.  Royal  Canadian  Ins.  Co., 
63  la.,  236 ;  McCluer  v.  Girard  Fire  &  Marine  Ins.  Co.,  43 
la.,  349.) 

The  company  had  no  valid  notice  of  the  removal  of  the 
goods.  (Hill  V.  Helton,  80  Ala.,  528;  Bohart  v.  Obeme,  36 
Kan.,  284;  Russell  v.  Cedar  Rapids  Ins.  Co.,  42  N.  W. 
Rep.  [la.],  654.) 

Where  written  consent  to  a  waiver  of  the  terms  of  the 
policy  is  required  as  a  part  of  the  contract  of  insurance, 
no  waiver  can  be  held  binding  upon  the  company  unless 
the  same  is  in  writing,  as  provided  in  its  policy;  and  no 
agent  or  officer  of  the  company  could  possibly  waive  such 
requirement.  {Kyle  v.  Oommerdal  Union  Assurajice  Co.,  10 
18 
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N.  E.  Rep.  [Mass.],  518;  Hankins  v.  Rockford  Ins.  Co.  of 
Roekford,  M,  35  N.  W.  Rep.  [Wis.],  34;  Birmingham 
Fire  Ins.  Co.  v.  Kroegher^  2  Norris  [Pa.],  264;   Walsh  v. 
Hartford  Fire  Ins  Co.,  7  Ins.  L.  J.  [N.  Y.],  423 ;   German 
Ins.  Co.  V.  Heiduk,  30  Neb.,  288.) 

V.  0.  Stnckter,  contra: 

Where  the  relation  of  principal  and  agent  has  onoebeen 
established^  it  will  be  presumed  to  continue  until  shown  to 
have  been  dissolved.  (CdlumAus  Co.  v.  Hur/ord,  1  Neb., 
146.) 

Where  the  knowledge  of  a  broken  condition  comes  home 
to  the  company,  and  it  retains  all  the  premium  and  says 
nothing  whatever  about  forfeiture,  it  will  be  deemed  to 
have  waived  the  forfeiture.  {Phoenix  Ins.  Co.  v.  Lansing, 
15  Neb.,  495;  Ins.  Co.  of  Nortfi  America  v.  McLimanSy 
28  Neb.,  658 ;  Schoneman  v.  Western  Horse  &  Cattle  Ins. 
Co.,  16  Neb.,  405;  Viele  v.  Germania  Ins.  Co.,  26  la.,  9; 
Miner  v.  Fhcenix  Ins.  Co.,  27  Wis.,  698;  Franklin  v. 
Atlantic  Fire  Ins.  Co.,  42  Mo.,  456.) 

NORVAL,  C.  J. 

This  action  was  brought  by  Campbell  &  Talbot  against 
the  Burlington  Insurance  Company  on  a  policy  of  insur- 
ance against  loss  or  damage  by  fire.  There  was  a  trial  by 
jury,  and  at  the  close  of  the  testimony  the  defendant  moved 
that  the  jury  be  instructed  to  find  in  its  favor,  which  was 
overruled  by  the  court,  and  a  veixlict  was  returned  for  the 
plaintiffs,  upon  which  judgment  was  entered.  The  defend- 
ant company  prosecutes  a  petition  in  error  to  this  court. 

There  is  but  little  controversy  as  to  most  of  the  facts. 
The  policy  was  issued  on  the  16th  day  of  April,  1889,  to 
continue  in  force  for  the  period  of  one  year,  and  the  amount 
of  the  insurance  was  J350  on  plaintiffs'  "printing  press, 
type,  paper,  and  other  printing  supplies  and  office  furniture 
and  fixtures,  all  while  contained  in  the  five-story  brick. 
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metal  or  ooQi{^.sitiou  roof  building,  known  as  the  'Ramge 
Building/  and  atuated  on  the  southeast  corner  of  Fifteenth 
and  Harney  streets,  Omaha,  Nebraska."  The  property 
covered  by  the  policy  was  removed  by  the  plaintiffs  about 
the  1st  day  of  January,  1890,  from  the  said  building  in 
which  it  was  situated  when  the  policy  was  issued,  and 
placed  in  the  Hill  Building,  located  at  the  southwest  cor- 
ner of  Fifteenth  and  Douglas  streets,  in  the  said  city  of 
Omaha.  The  last  mentioned  building  was  burned  on  the 
13th  day  of  April,  1890,  and  a  portion  of  plaintiffs'  said 
printing  outfit,  was  likewise  destroyed  by  fire,  and  thereafter 
the  plaintifis  made  due  proofs  of  loss  as  required  by  the 
policy.  The  defense  to  the  action  is  that  the  policy  was 
avoided  by  reason  of  the  removal  of  the  property  from 
the  building  in  which  it  was  contained  when  the  risk 
was  written.  The  policy,  after  giving  a  description  of 
the  property,  and  its  location,  provides  that  Campbell  & 
Talbot  are  insured  ^'against  all  such  immediate  loss  or 
damage  sustained  by  the  assured  as  may  occur  by  fire  to  the 
property  above  described,  only  while  contained  on  or  in  the 
premises  herein  described,  not  exceeding  the  sum  insured." 
The  policy  also  contained  the  following  condition:  '^This 
company  shall  not  be  liable  for  theft  at,  or  after,  a  fire, 
♦  *  *  nor  for  loss  or  damage  to  the  property  in  any 
other  locality  than  herein  specified."  The  contention  of 
the  plaintiffs  is  that  the  company  waived  the  foregoing 
stipulations  of  the  policy  by  consenting  to  the  removal  of 
the  property,  both  prior  and  subsequent  to  such  removal. 
This  is  the  sole  question  we  are  called  upon  to  consider. 
It  appears  that  Ayerst  &  Taffinder  were  the  local  agents  of 
the  company  at  Omaha  when  the  risk  was  .taken,  and  that 
they  issued  the  policy  in  question.  It  is  insisted  that  notice 
of  the  intention  of  the  assured  to  remove  the  property  to 
the  Hill  Building  was  given  to  Mr.  Ayerst,  of  the  firm  of 
Ayerst  &  Taffinder,  and  that  he  consented  to  such  re- 
moval.   The  evidence  relating  thereto  is  conflicting.     On 
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one  side  is  the  testimony  of  N.  O.  Talbot,  one  of  the  de- 
fendants in  error,  to  the  effect  that  shortly  before  January 
1,  1890,  he  informed  Mr.  Ayerst  that  it  was  the  intention 
to  remove  the  insured  property  from  the  Ramge  Building 
into  the  Hill  Building  about  the  first  of  the  month,  and 
requested  that  permission  therefor  be  entered  upon  the  books 
of  the  company ;  and  that  shortly  after  the  first  of  January, 
Mr.  Talbot  again  saw  Mr.  Ayerst,  and  notified  him  that 
the  proi)erty  had  been  removed,  and  was  assured  by  the 
latter  that  everything  was  all  right.  On  behalf  of  the 
company  is  the  direct  and  positive  lestimony  of  Mr.  Ayerst, 
denying  that  Mr.  Talbot  had  any  conversation  with  him 
upon  the  subject.  The  jury  having  found  in  favor  of  the 
plaintiffs,  we  must  accept  as  a  fact  that  the  conversations 
testified  to  by  Mr.  Talbot  occurred  as  stated  by  him.  It  is 
not  claimed  that  any  attempt  was  made  to  notify  the  com- 
pany of  the  removal  of  the  property  prior  to  the  loss,  ex- 
cept as  stated  above.  The  question  is  presented  whether 
the  insurer. was  bound  by  the  notice  which  was  given  to 
Ayerst  &  TaflSnder.  We  think  not,  for  two  reasons.  In 
the  first  place  the  undisputed  evidence  shows  that  the  afore- 
said Ayerst  &  Taffiuder  ceased  to  act  as  agents  for  the  in- 
surance company  some  time  prior  to  the  conversations  tes- 
tified to  by  Mr.  Talbot,  and  that  Daniels  &  Bald  ridge  were, 
from  and  after  the  19th  day  of  November,  1889,  the  sole 
representatives  or  agents  of  the  plaintiff  in  error  in  the 
city  of  Omaha.  It  requires  no  argument  to  show  that  no- 
tice to  Ayerst  &  TafBnder,  of  the  intention  of  Campbell  & 
Talbot  to  remove  the  property  into  another  building,  as 
well  fts  the  consent  given  by  them  to  such  removal,  is  of 
no  validity  whatever.  To  hold  otherwise  would  make  the 
insurer  liable  for  the  acts  and  conduct  of  those  who  con- 
fesse<lly  were  not  its  agents,  and  who  were  no  longer  in  its 
employ.  Counsel  for  defendants  in  error  invoke  the  fa- 
miliar rule  that  where  the  relation  of  principal  and  agent 
has  once  been  established  it  will  be  presumed  to  continue 
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until  shown  to  have  terminated.  The  answer  to  this  is  that 
this  presumption  of  law  was  entirely  overcome  by  undis- 
puted evi<Ience  that  the  relation  of  principal  and  agent 
whicli  had  once  existed  between  Ayerst  &  Taffinder  and 
the  company  had  been  terminated.  It  can  make  no  differ- 
ence that  the  insured  had  no  notice  that  the  agency  had 
ceased,  and  that  other  agents  had  been  appointed.  Had 
Ayerst  &  Taffinder  continued  to  represent  the  company 
af^er  their  removal,  which  the  evidence  fails  to  disolodC,  the 
latter,  perhaps,  might  have  been  bound  for  such  acts  as 
were  committed  within  the  scope  of  their  apparent  author- 
ity. 

There  is  another  reason  why  the  condition  in  the  policy 
as  to  the  location  of  the  property  has  not  been  waived  by 
the  plaintiff  in  error.  The  contract  of  insurance  contains 
this  provision:  *'And  it  is  further  expressly  covenanted  by 
ihe  parties  hereto,  that  no  officer,  agent,  or  representative 
of  this  company  shall  be  held  to  have  waived  any  of  the 
terms  and  conditions  of  this  policy,  unless  such  waiver 
shall  be  indorsed  hereon  in  writing."  As  applicable  to 
this  branch  of  the  case  the  court  below  instructed  the  jury 
as  follows: 

"4.  Unless  you  find  from  the  evidence  that  the  defend- 
ant had  notice  of  such  removal  of  said  goods,  und  has 
waived  such  conditions  of  the  policy,  with  knowledge  of 
the  alleged  fact,  the  plaintiffs  cannot  recover.  The  defend- 
ant's agents  had  no  right  under  the  law  to  consent  to  such 
removal,  unless  such  consent  was  in  writing  on  the  policy 
in  question." 

It  is  not  claimed  that  any  written  consent  was  given  for 
the  removal  of  the  proj)erty  by  any  officer  or  agent,  or  that 
a  waiver  of  any  of  the  conditions  contained  in  the  contract 
of  insurance  was  ever  indorsed  upon  the  policy. .  The  ver- 
dict, therefore,  was  not  only  contrary  to  the  above  instruc- 
tion, but  against  the  evidence  as  well.  The  policy  became 
void  upon  the  removal  of  the  property.     Assent  to  such 
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removal,  indorsed  upon  the  policy  by  an  authorized  agent 
of  the  company,  would  revive  it  and  continue  the  contract 
in  force.  {Oerman  Ins.  Co.  v.  Heidukj  30  Neb.,  288,  and 
cases  there  cited.  See  also  authorities  cited  in  the  brief  of 
plaintiff  in  error.)  No  notice  having  been  given  to  this 
company,  or  its  authorized  agent,  of  the  removal  of  the 
property  in  question  from  the  building  in  which  the  same 
was  insured,  and  no  consent  to  such  removal  having  been 
indorsed  upon  the  policy,  we  are  constrained  to  hold  that 
the  oral  consent  of  Ay  erst  &  Taffinder  is  a  nullity. 

It  is  insisted  that  the  company  waived  the  forfeiture  of 
the  policy  by  accepting  and  retaining  the  premium  for  the 
entire  year.  No  such  question  is  presented  by  the  pleadings, 
since  the  plaintiffs  below  failed  to  allege  that  the  company 
waived  the  forfeiture  by  failing  to  return  the  unearned 
premium  and  canceling  the  policy.  The  premium  was 
paid  when  the  risk  was  written,  and  the  company  had  no 
notice  of  the  removal  of  the  property  until  after  the  loss. 
Had  it  been  notified  of  the  removal  prior  to  the  fire,  and 
then  failed  to  return,  or  offer  to  return,  the  unearned  pre- 
mium, such  facts  might  be  deemed  a  waiver  of  the  forfeit- 
ure. ^  The  judgment  is  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 
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M.  Isabel  Bond  et  al.  v.  Abraham  N.  Wycofp. 

Filed  October  16,  1894.    No.  5210. 

1.  County  Courts:  Calendars.  Under  the  provisions  of  section 
15,  chapter  20,  Compiled  Statotes,  it  is  the  duty  of  the  coaoty 
judge,  qn  the  first  daj  of  each  term  of  the  coontj  oonrt,  or  as 
soon  thereafter  as  practicable,  to  prepare  a  calendar  for  all  tb% 
causes  for  trial  at  such  term,  arranging  the  cases  thereon  in  their 
numerical  order,  aud  setting  the  same  down  for  trial,  in  the 
same  order,  for  particular  days  during  6uch  term. 
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2.  :  :  Presumption  of  Cobbbctness.    It  will  be  pre- 

samed  by  the  appellate  ooart,  in  the  absence  of  any  showing 
npon  the  subject,  that  snch  calendar  was  prepared  and  the  causes 
set  down  for  trial  in  strict  compliance  with  the  terms  of  the 
statute. 

3.  :  Default:  Judgment.     In  cases  brought  in  the  connty 


court  which  are  not  within  the  jurisdiction  of  the  justice  court, 
where  no  answer  is  filed  on  or  before  the  first  day  of  the  term, 
in  a  cause  to  be  tried  at  such  term,  the  plaintiff  is  entitled  to 
have  the  default  of  the  defendant  taken  and  proceed  to  judg- 
ment on  any  succeeding  day  of  the  term,  upon  proving  his  dam- 
ages. 

:  Motion  to  Vacate  Judgment  by  Default:  Review. 


Where  judgment  on  default  has  been  entered  by  the  county 
court  against  a  defendant  and  which  he  seeks  by  motion  to  have 
vacated  because  the  same  was  prematurely  rendered,  the  motion 
must  be  accompanied  by  an  answer  showing  a  meritorious  de- 
fense, either  in  whole  or  in  part,  to  the  action.  If  no  defense  is 
allied,  it  is  not  error  to  overrule  the  motion  to  vacate  the  judg- 
ment. 

Error  from  the  district  court  of  Lancaster  county. 
Trietl  below  before  Field,  J. 

John  H.  Ames  and  E.  F.  Pettis^  for  plaintiflfs  in  error. 

Stevens,  Love  &  Cochran,  contra. 

NORVAL,  C.  J. 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of 
the  district  court  of  Lancaster  county  affirming  the  judg- 
ment of  the  county  court  of  said  county.  The  action  was 
inntituted  in  the  county  court  on  the  7th  day  of  October, 
1890,  by  the  defendant  in  error  to  recover  from  M.  Isabel 
Bond  and  Clara  B.  Colby,  the  plaintiffs  in  error,  the  sum 
of  (2-12.50,  with  interest,  as  commissions  for  the  sale  of 
real  estate.  Summons  was  personally  served  upon  each  of 
the  defendants  on  October  7  and  October  17,  respectively. 
On  November  3,  1890,  the  defendant  Colby,  by  her  attor- 
ney, appeared  and  filed  a  motion  to  require  the  plaintiff  to 
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make  his  petition  more  definite  and  certain,  which  motioo 
the  county  court  sustained  on  Novemlier  21 ;  and  upon  the 
same  day  plaintiff,  by  leave  of  court,  filed  an  amended  pe- 
tition complying  with  the  requirements  of  defendants'  said 
motion^  and  the  cause  was  thereupon  continued  until  De- 
cember, 1890,  term.  On  the  15th  day  of  December  the 
cause  was  again  continued  by  the  court  until  the  January, 
1891,  term.  On  January  6,  that  being  the  second  day  of 
said  January  term,  the  defendants  having  failed  to  plead, 
answer,  or  demur,  their  defaults  were  enterecl,  the  case  was 
tried,  and  upon  the  evidence  adduced  the  court  rendered 
judgment  in  favor  of  the  plaintiff  for  $255.43,  besides  the 
costs.  Afterwards,  on  the  29th  day  of  January,  1891,  the 
defendants  filed  a  motion  to  vacate  and  set  aside  said  judg- 
ment upon  the  following  grounds: 

1.  The  court  did  not  on  the  first  day  of  the  term  at 
which  said  judgment  was  rendered,  or  at  any  time  there- 
after, prepare  a  calendar  of  the  causes  standing  for  trial  at 
such  terra. 

2.  That  said  cause  was  not  at  any  time  by  the  court  as- 
signed or  i-ei  down  upon  the  calendar,  or  otherwise,  for 
trial  on  any  particular  day. 

3.  Because  of  mistake,  neglect,  and  omission  of  the  court 
and  clerk  in  said  proceeding,  and  irregularity  in  obtaining 
.»aid  judgment. 

4.  That  said  finding  and  judgment  were  made  and  ren- 
dered before  said  action  regularly  stood  for  trial  in  said 
court  according  to  law. 

On  April  20,  1891,  the  foregoing  motion  was  overruled 
by  the  county  court,  and  thereupon  the  defendants  prose- 
cuted a  petition  in  error  to  the  district  court,  where  the 
judgment  of  the  county  court  was  in  all  things  affirmed. 

A  single  point  is  urged  by  counsel  for  plaintiffs  in  error 
for  the  reversal  of  the  case,  and  that  is  that  the  judgment 
was  rendered  by  the  county  court  on  the  second  day  of  the 
term  without  having  made  out  a  calendar  of  the  cases  for 
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trial  at  said  term,  or  assigning  this  cause  for  trial  on  any 
particalar  day.  Section  15  of  chapter  20  of  the  Compiled 
Statutes  provides  that  '*the  probate  judge  shall,  on  the  first 
day  of  each  term,  or  as  soon  thereafter  as  may  be,  prepare 
a  calendar  of  the  causes  standing  for  trial  at  such  term, 
placing  the  causes  upon  such  calendar  in  the  order  in 
which  the  same  are  numbered  on  the  docket,  and  setting 
the  causes  for  trial,  in  such  order,  u{K)n  convenient  days 
during  such  term;  and  the  provisions  of  this  code  relative 
to  the  trial  docket  in  the  district  court  shall,  so  far  as  they 
are  in  their  nature  applicable,  apply  to  such  calendar.*' 
Section  323  of  the  Code  of  Civil  Procedure  declares: 
'^The  trial  docket  shall  be  made  out  by  the  clerk  of  the 
court  at  least  twelve  days  before  the  first  day  of  each  term 
of  the  court;  and  the  actions  shall  be  set  for  particular 
dayb  in  the  order  in  which  the  issues  were  made  up, 
whether  of  law  or  of  fact,  and  so  arranged  that  the  cases  set 
for  each  day  shall  be  tried  as  nearly  as  mHy  be  on  tiiat  day. 
For  the  purpose  of  arranging  said  docket,  an  issue  shall  be 
considered  as  made  up  when  either  party  is  in  default  of  a 
pleading.  If  the  defendant  fails  to  answer  or  demur,  the 
cause,  for  the  purpose  of  this  section,  shall  be  deemed  to  be 
at  issue  upon  questions  of  fact;  but  in  every  such  case  the 
plaintiff  may  move  for  and  take  such  judgment  as  he  is  en- 
titled to,  on  the  defendant's  default,  on  or  after  the  day  on 
which  the  said  action  shall  be  set  for  trial." 

From  the  foregoing  statutory  provisions  it  would  seem 
that  it  is  the  duty  of  the  county  judge  to  make  out,  on  the 
first  day  of  each  term  of  the  court,  or  as  soon  thereafter  as 
practicable,  a  calendar  or  trial  docket  of  the  causes  in  a 
condition  to  be  tried  at  that  term.  The  order  in  which 
the  cases  shall  be  placed  upon  the  calendar  is  prescribed, 
and  such  judge  is  required  to  assign  the  cases  for  trial  for 
particular  days  during  the  term  in  the  order  in  which  they 
appear  upon  the  docket.  At  this  time  it  is  unnecessary  to 
stop  and  inquire  whether  the  provisions  of  the  sections 
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quoted  above  are  mandatory,  or  directory  merely,  for  if  the 
more  rigid  construction  should  obtain,  owing  to  the  state  of 
the  record  under  review,  the  judgment  of  the  district  court 
cannot  be  disturbed.  In  the  first  place  it  does  not  appear 
but  what  the  county  judge  prepared  a  calendar  of  the  causes 
for  the  January,  1891,  term  of  the  county  court,  in  strict 
compliance  with  the  letter  of  the  statute,  nor  does  the  rec- 
ord disclose  that  this  action  was  not  tried  and  the  judgment 
rendered  on  the  very  day  the  same  was  assigned  for  hear- 
ing. On  the  contrary,  the  transcript  prepared  by  the 
county  court  recites  that  on  January  6,  1891,  there  was  a 
call  of  the  docket,  from  which  entry  it  may  be  inferred 
that  the  proper  calendar,  or  trial  docket,  of  the  causes  for 
the  term  at  which  the  judgment  was  rendered  was  mad^ 
out  in  conformity  to  law.  If  none  was  prepared,  plaintiffs 
in  error  should  have  made  such  fact  appear  by  a  bill  of 
exceptions.  Error  in  the  proceedings  of  the  trial  court  is 
never  presumed,  but  must  affirmatively  appear  from  the 
record.  It  is  a  well  settled  rule  that  an  appellate  tribunal 
will  indulge  all  reasonable  presumptions  in  favor  of  the 
regularity  of  the  proceedings  of  the  trial  court.  Again, 
section  12  of  said  chapter  20  is  applicable  to  the  case  at 
bar.  This  section  provides  that  *'  if  no  answer  is  filed  on 
or  before  the  first  day  of  the  term,  in  any  action  to  be  tried 
during  such  term,  the  plaintiff  may  have  the  default  of  the 
defendant  entered,  and  may  proceed  to  judgment  on  any 
succeeding  day  during  the  term,  upon  proving  his  cause 
of  action."  In  the  case  under  review  the  plaintiffs  in  error 
were  in  default  of  an  answer,  and  had  been  for  more  than 
thirty  days.  The  defendant  in  error  therefore  had  a  right 
to  have  their  defaults  entered  and  to  proceed  to  judgment 
against  them.  This  section  12  authorizes  judgment  to  be 
rendered  at  any  time  after  the  first  day  of  the  term  where 
the  defendant  is  in  default  for  want  of  an  answer.  The 
procedure  adopted  by  the  county  court  in  this  case  was 
according  to  the  requirements  of  said  section  12. 
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Another  valid  reason  why  the  county  court  did  not  err 
in  refusing  to  vacate  the  judgment  is  that  the  plaintiffs  in 
error  did  not  accompany  their  motion  with  an  answer  pre- 
senting a  good  and  meritorious  defense  to  the  action.  By, 
section  606  of  the  Code  it  is  provided  that  ''a  judgment 
shall  not  be  vacated  on  motion  or  petition,  until  it  is  ad- 
judged that  th^re  is  a  valid  defense  to  the  action  in  which 
the  judgment  is  rendered,  or,  if  the  plaintiff  seeks  its  va- 
cation, that  there  is  a  valid  cause  of  action."  This  section 
applies  to  applications  to  county  courts  to  set  aside  judg- 
ments in  actions  brought  therein  in  which  the  amount 
claimed  exceedsa  justice's  jurisdiction.  Under  the  forego- 
ing provisions,  before  plaintiffs  in  error  were  entitled  to 
Jiave  the  judgment  against  them  set  aside,  it  was  nece-sary 
for  them  to  allege  and  prove  that  they  had  a  valid  defense,  in 
whole  or  in  part,  to  the  cause  of  action  stated  in  the  peti- 
tion. (Osbom  V.  Gehvy  29  Neb.,  661 ;  Janes  v.  Howell,  37 
Neb.,  320.)  For  anything  this  record  shows,  there  is  no 
defense  to  the  action.  Should  the  judgment  be  vacated, 
it  does  not  appear  that  a  different  result  would  likely  be 
obtained  on  the  next  trial  from  the  one  in  the  first.  The 
judgment  is 

Affirmed. 


Citizens  State  Bank  v.  Z.  M.  Baird  et  al.  ^  lis 

Filed  Octobbb  16, 1894.    No.  5687. 

1.  Trial:  Arguments :  Opening  and  Closing:  Habmlbss  Eb- 

BOB.  In  trials  by  the  court  without  the  assistance  of  a  jnry, 
it  is  not  reversible  error  to  deny  the  party  holding  the  afflrma- 
tiye  leaTO  to  open  and  close  the  argument,  where  it  is  apparent 
from  the  record  that  he  has  not  been  prejudiced  thereby. 

2.  Argument  on  Motion  to  Dissolye  Attachment:  Open- 

ing and  Closing.  Olds  Wagon  Co,  v.  Benedict,  25  Neb.,  372, 
distinguished. 
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3.  Attachment:  Dissolution:  Burden  of  Phoof.  Where  the 
allegations  of  an  affidavit  for  attachment  are  pat  in  issae  hy  a 
motion  to  discharge,  it  is  not  sufficient  for  the  plaintiff  to  estab- 
lish his  good  faith  and  reasonable  gronnds  for  believing  the  state- 
ments of  his  affidavit  to  be  true.  He  is  required  to  establish  the 
trnth  of  such  statements  to  the  satisfaction  of  the  court 

Error  from  the  district  court  of  Dakota  county.  Tried 
below  before  Norris,  J. 

Jay  &  Beck  and  Gantt  &  Briggs,  for  plaintiff  in  error. 

Robert  Hunter  and  J.  H,  Hays,  contra. 

Post,  J. 

This  is  a  petition  in  error  and  presents  for  review  an 
order  of  the  district  court  for  Dakota  county  discharging 
an  attachment  on  the  motion  of  the  defendant  in  an  action 
between  the  psirties  hereto.  It  is  shown  by  the  record 
that  at  the  hearing  of  the  motion  the  plaintiff  claimed 
the  right  to  open  and  close,  which  was  denied.  The  de- 
fendant then  introduced  his  proofs,  in  the  form  of  affi- 
davits, after  which  the  plaintiffs  presented  affidavits  in  sup- 
port of  the  attachment.  At  the  conclusion  of  the  plaintiff's 
evidence  defendant  offered  affidavits  in  rebuttal,  to  which 
the  plaintiff  objected  on  the  ground  that  *^  rebutting  evi- 
dence is  inadmissible,  and  because  there  is  no  provision  for 
filing  counter  affidavits  in  such  case;  also  on  the  ground  that 
the  affidavits  offered  are  not  rebutting  evidence."  That 
objection  was  sustained  and  the  defendant  permitted,  over 
the  plaintiff's  objection,  to  open  and  close  the  argument 
and  which  is  the  ruling  first  assigned  as  error. 

We  are  referred  by  counsel  for  plaintiff,  as  sustaining 
their  contention  upon  this  branch  of  the  case,  to  Olds  Wagon 
Co.  17.  Benedict,  25  Neb.,  372.  It  was  in  that  case  held, 
in  effect,  that  the  order  of  argument  is  a  matter  of  right 
and  follows  the  burden  of  proof;  and  such  is  conceded  to 
be  the  established  rule  both  in  the  courts  of  this  country 
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and  EDgland.     That  rule  is,  without  doubt,  applicable  to 
actioDs  at  law  and  s()ecial  proceedings  triable  to  a  jury. 
There  is,  however,  leasou  to  doubt  the  soundness  of  deois- 
ioos  holding  it  applicable  to  trials  before  the  court  without 
the  assistance  of  a  jury.     Particularly  is  that  true  under  a 
practice  like  ours,  where  the  order  of  proof  is  the  subject 
of  statutory  regulation.     It  is  provided  by  section    283, 
Civil  Code,  under  the  title  '*  Jury  Trials,"  that,  upon  the 
coDclusipn  of  tli«  evidence,  '4he  parties  may  then  submit, 
or  argue,  the  case  tathe  jury.     In  the  argument  the  party 
required  first  to  produce  his  evidence  shall  have  the  open- 
ing and  conclusion.     If  several  defendants  having  se{)arate 
deiignses  appear  by  different  counsel,  the  court  shall  arrange 
their  relative  order,"  etc.     Provision  is  made  by  sections 
296  and  297,  under  the  title  "  Trial  by  the  Court,"  for  the 
waiving  of  a  jury  and  trial  in  such  cases  to  the  court,  but 
no  reference  is  therein  made  to  the  order  of  argument.     It 
would  seem  that  the  procedure  upon  the  liearing  of  motions, 
particularly  those  of  the  character  involved  in  this  pro- 
ceeding, should  be  assimilated  to  the  practice  in  equity 
causes  rather  than  that  which  obtains  in  actions  tried  by 
jury.    In  equity  the  argument  is  regulated  by  rule  and 
generally  within  the  discretion  of  the  chancellor,  and  we 
are  not  aware  that  a  decree  has  ever  been  reversed  on  appeal 
ibr  an  abuse  of  discretion  in  that  respect  or  even  for  the 
refusal  to  hear  argument.     If  it  were  an  open  question,  we 
should  not  hesitate  to  hold  that  the  rule  invoked  has  no 
application  to  issues  triable  by  the  court.     It  is  certain 
we  can  conceive  of  no  reason  for  denying  to  the  district 
court  discretion  to  regulate  argument  in  those  cases  which 
will  not  apply  with  equal  force  to  this  court,  where  such 
lias  been  the  practice  almost  since  its  organization;  but  as 
Olds  Wagon  Go.  r.  Benedict  is  not  decisive  of  this  case,  the 
question  of  its  authority  is  left  for  further  consideration. 
The  precise  point  there  decided  is  that  the  order  of  argu- 
ment is  a  matter  of  right  that  prejudice  will,  as  a  rule,  be 
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presumed  from  a  denial  of  that  right;  and  in  the  absence  of 
a  record  tending  to  prove  the  contrary,  the  ruling  in  that 
case  was  held  reversible  error.  It  should  be  noted  also 
that  upon  rehearing  (27  Neb.,  344),  although  the  former 
decision  was  adhered  to,  a  vigorous  dissenting  opinion  was 
filed  by  Reese,  C.  J.  It  is  a  universal  rule,  applicable  to 
appellate  proceeding,  and  often  asserted  by  this  court,  that 
error  which  is  not  prejudicial  to  the  complaining  party  is 
no  ground  for  the  reversal  of  a  judgment.  In  the  case 
at  bar  the  ruling  alleged,  if  erroneous^  was  error  without 
prejudice,  for  the  reason  that  the  order  of  the  district  court 
discharging  the  attachment  is  clearly  right.  In  fact  it  is 
the  only  order  which  could  have  been  made  on  the  record. 
The  grounds  alleged  in  the  affidavit  for  the  attachment  are 
that  the  defendant  is  about  to  convert  his  property  into 
money  for  the  purpose  of  placing  it  beyond  the  reach  of 
his  creditors;  that  he  has  assigned  his  property,  or  a  part 
thereof,  with  an  intent  to  defraud  his  creditors.  The  most 
that  can  be  claimed  for  the  evidence  in  support  of  the  attach- 
ment is  that  it  tends  to  establish  reasonable  grounds  for  be- 
lieving the  statements  in  the  original  affidavit  to  be  true; 
but  probable  cause  will  not  answer  the  requirements  of  the 
statute.  The  plaintiff  is  required  to  establish  the  truth 
of  the  statements  of  his  affidavits  to  the  satisfaction  of 
the  court  or  judge.  (Waples,  Attachment,  433;  Folsom  v. 
TeichneTy  27  Mich.,  107;  Greene  County  Savings  Bank  t?. 
Michigan  Barge  Co.y  62  Mich.,  164.)  The  order  discharg- 
ing the  attachment  is  right  and  is  therefore 


Affirmed. 
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Louis  Litti^efield  v.  State  of  Nebraska. 

Filed  Octobkb  16,  1894.    No.  6995. 

1.  Xunioipal  Corporations :  Exercise  of  Poweb  to  License 
A  Business  or  Occupation.  Where  authority  is  conferred 
npon  a  municipal  body  to  license  and  regulate  a  particular  bnsi- 
ness  or  occupation  as  a  sanitary  measure,  such  power  must  be 
exercised  as  a  means  of  regulation  only,  and  not  as  a  means  of 
producing  revenue. 

fL  :  ^:   Sale  op  Milk.     Authority  is  conferred  by  its 

charter  upon  the  city  of  Omaha  to  license  and  regulate  the 
production  and  sale  of  milk  within  its  limits,  and  it  may  law- 
fully exact  a  reasonable  license  fee  from  all  persons  engaged  in 
such  business. 


SL  :  :  Reasonableness  of  Fee.    While  the  courts 

have  power  to  inquire  into  the  reasonableness  of  the  fee  exacted 
in  the  exercise  of  the  power  to  regulate,  a  considerable  latitude 
will  be  allowed  for  the  exercise  of  legislative  discretion  over  the 
subject.  « 

4.  License :  Police  Regulations.  Such  a  measure  will  be  upheld 
by  the  courts  when  plainly  intended  as  a  police  regulation  and 
the  revenue  derived  therefrom  is  not  disproportionate  to  the  cost 
of  issuing  the  license  and  the  regulation  of  the  business  to 
which  it  applies. 

& :  Reasonableness  of  Fee:  Validity  op  Ordinance. 

Where  such  an  ordinance  is  clearly  within  the  general  powers  of 
a  municipal  body  it  is  presumed  to  be  reasonable,  and  the  ju- 
dicial power  of  the  state  will  not  be  exercised  to  declare  it  void, 
unless  from  its  inherent  character,  or  by  proofs  adduced,  it  is 
shown  to  be  unreasonable. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Scott,  J. 

The  opinion  contains  a  statement  of  the  case. 

Edahrooh  &  Davis f  for  plaintiff  in  error: 

The  license  fee  cannot  be  sustained  as  an  exercise  of  the 
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taxiog  power.  (Dillon,  Muoicipal  Corporations,  sec.  357; 
Templeton  v.  City  of  Tehamah,  32  Neb.,  545.) 

The  requirGment  of  a  liceuse  fee  caunot  be  uplield  as  an 
exercise  of  |)olice  power.  (Tietleman,  Municipal  Cor{K>ra- 
tions,  sec.  123;  Oily  of  Leavenworth  v.  Booth,  15  Kan.,  627; 
MUhlenbrinck  v.  Long  Branch  Oommiasionera,  13  Vroom 
[N.  J.],364;   aty  of  St.  Paid  V.  Traeger  25  Minn.,  248.) 

George  H.  HaetingB,  AUomey  General,  E:J.  Cornish,  and 
W.  S.  Shoemaker,  for  the  stale,  cited:  Tiedeman,  Limita- 
tionB  of  Police  Power,  p.  274;  People  v.  Mulkolland,  82 
N.  Y.,324;  CUy of  Chioagov.Bartee,  100  l]l.,&7;  Ki«s(ey 
p.  City  of  Chicago,  16  N.  E.  Rep.  [III.].  260;  1  Dillon, 
Municiiuil  Corporation<i,  pp.  441,  442;  2  Beach,  Public 
Corporations,  sec.  1255 ;  City  of  Gncinnali  e.  Buckingham, 
10  O.,  261 ;  Giy  of  Cincinnati  v.  Bryaon,  15  O.,  643. 

Post,  J. 

The  plaintiff  in  error  was  by  the  district  court  for  Doug- 
las county  found  guilty  of  the  violation  of  an  ordinance  of 
the  city  of  Omaha,  which  prohibits  the  selling,  or  keep- 
ing for  sale  therein,  of  milk  by  any  person  without  a  license. 
From  the  judgment  against  him  he  has  prosecuted  proceed- 
ings in  error  to  this  court.  The  proposition  Ujwn  which 
he  relies  for  a  reversal  of  the  judgment  of  the  district  court 
is  that  the  ordinance  in  question,  in  so  far  as  it  exacts  the 
payment  from  him  of  a  license  fee  of  $10,  is  in  excess  of 
the  authority  conferred  u[)on  the  city,  and  therefore  void. 
The  ordinance  is  too  voluminous  to  be  set  out  at  length  in 
this  opinion,  but  its  scope  and  character  are  indicated  by  the 
title  thereof, to-wit,  "An  ordinance  regulating  the  prodnctioa 
and  sale  of  milk  in  the  city  of  Omaha  and  providhigforthe 
appointmentof  amilk  inspector  and  prescribing  his  duties." 
The  provision  thereof  with  respect  to  license  fees  ia  as  fol- 
lows: "Kvery  person,  Brm,  or  corporation  producing  milk 
OF  cream  for  sale  and  selling  the  same  in  the  city  of  Omaha, 
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and  every  person,  firm,  or  corporation  selling  or  offering 
for  sale,  or  keeping  for  sale,  any  milk  or  cream  from  any 
milk  depot,  store,  or  other  establishment  or  place  of  busi- 
ness in  the  city  of  Omaha,  and  eveiy  person  selling  or  de- 
livering milk  from  any  wagon  or  other  vehicle  within  the 
city  of  Omaha  shall  pay  a  license  fee  of  $10  per  year ; 
Providedy  That  when  more  than  one  wagon  or  other  vehicle 
is  used  by  any  person,  firm,  or  corporation  in  the  delivery 
of  milk  or  cream  in  the  city  of  Omaha  an  additional  li- 
cense fee  of  $10  per  year  shall  be  paid  for  each  additional 
wagon;  And  provided  further ^  That  any  person  owning 
only  one  cow  and  delivering  milk  by  hand  shall  pay  a  li- 
cense fee  of  $2  per  year,  and  any  person  owning  only  two 
cows  and  delivering  milk  by  hand,  or  any  person  deliver- 
ing milk  by  hand  from  anyjnilk  depot,  store,  or  other  es- 
tablishment or  place  of  business  shall  pay  a  license  of  $5 
per  year." 

The  sections  of  the  city's  charter  which  relate  to  the 
subject  under  con^^ideration  are:  SSecliou  41,  ciiapter  12a, 
Compiled  Statutes,  entitled  '' Cities  of  the  Metropolitan 
Class,''  by  which  it  is  provided  that  ''the  mayor  and  council 
shall  have  power  *  *  *  to  provide  for,  license,  and 
regalate  the  inspection  and  sale  of  meats,  flour,  poultry,  fish, 
milk,  vegetables,  and  all  other  provisions  or  articles  of  food 
exposed  or  offered  for  sale  in  the  city,"  etc.  Sectioi\  30, 
which  provides  for  a  board  of  health  which  ''shall  have 
control  and  supervision  of  meats,  food,  drinks,  and  the 
inspection,  condemnation,  use,  sale,  and  disposition  thereof. 
*  *  *  Inspectors  of  meats,  milk,  food,  and  of  any 
and  all  other  matters  and  things  relating  to  the  sanitary 
condition  of  such  city  shall  be  under  the  control  and  direc- 
tion of  said  l)oard  of  health."  Section  79,  providing  for  a 
system  of  taxation,  among  other  purposes  named,  "for  pay- 
ment of  the  expenses  of  the  board  of  health  not  exceeding 
one  mill  on  the  dollar  valuation  in  any  one  year,  taxes  levied 
for  said  purpose  to  constitute  a  special  fund  therefor,"  etc. 
19 
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In  the  able  brief  submitted  by  counsel  for  the  plain tifiT 
in  error  they  conceded  the  power  of  the  city  by  ordinance 
to  prescribe  needful  and  proper  rules  for  the  inspection  and 
sale  of  milk  and  like  commodities  therein  as  a  reasonable 
sanitary  measure.  Tliey  also  admit  the  power  of  the  city 
to  require  dealers  in  such  commodities  to  procure  license 
and  to  exact  a  reasonable  fee  therefor;  but  they  argue  that 
it  cannot  require  the  payment  of  a  fee  in  excess  of  the  cost 
of  issuing  the  license,  on  the  ground  that  such  a  demand  is 
unreasonable  and  therefore  prohibited  both  by  its  charter  and 
the  general  rules  defining  the  powers  of  municipal  bodies. 
In  support  of  that  contention  we  are  referred  to  Tiedeman^ 
Limitations  of  Police  Power,  101 ;  City  of  Leavenworth  v. 
Booth,  1 5  Kan.,  627 ;  City  of  8t.  Paul  v.  Traeger,  25  Minn.^ 
248,  and  MuMenbrinck  v.  Commissioners  of  Long  Branchy 
42  N.  J.  Law,  364.  The  doctrine  of  those  authorities  and 
many  others  which  we  have  examined  is  that  the  legisla- 
ture cannot  authorize  the  power  of  taxation  under  the  pre- 
tence of  sanitary  regulations  or  other  exercise  of  the  police 
power  of  the  state  in  the  interest  of  the  public  liealth  or 
safety.  That  principle  was  distinctly  recognized  by  this 
court  in  the  recent  case  of  Smiley  v.  MacDonald,  42  Neb., 
5,  in  which  the  test  is  said  to  be,  whether  the  measure  in 
question  has  some  relation  to  the  public  welfare  and  whether 
such  is  in  fact  the  object  sought  to  be  attained  ;  but  by  tax- 
ation, as  the  term  is  here  employed,  is  meant  the  provid- 
ing of  revenue  for  the  ordinary  expenses  of  state  or  mu- 
nicipal government.  It  does  not  follow,  therefore,  that  an 
ordinance  will  be  held  void  simply  because  it  provides  for 
a  fund  to  be  derived  from  license  fees.  Such  a  measure  will 
be  upheld  by  the  courts  whenever  it  appears  to  have  been 
designed  to  promote  the  welfare  of  the  public,  and  the  reve- 
nue derived  therefrom  is  not  disproportionate  to  the  cost  of 
its  enforcement  and  the  regulation  of  the  business  to  which 
it  applies  (SeeCooley,  Taxation  [2d  ed.],  598 ;  Tiedeman, 
Limitations  of  Police  Power,  101 ;  2  Beach,  Public  Cor- 
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poratioDB,  sec.  1255;  North  Hudson  R.  Co.  v,  (My  of  Ho^ 
boken,  41  N.  J.  Law,  71 ;  People  v.  Mulholiand,  82  N.  Y., 
324 ;  Van  Baalen  v.  People^  40  Mich.,  258 ;  OUy  of  Chicago 
V,  Bartee^  100  111.,  67;  Kinsley  v.  City  of  Chicago^  124 
II  I. y  359.)  As  said  by  Professor  Tiederaan  in  the  section 
above  cited,  ''What  is  a  reasonable  sum  must  be  deter- 
mined by  the  facts  of  each  case;  but  where  it  is  a  plain 
case  of  police  regulation,  the  courts  are  not  inclined  to  be 
too  exact  in  determinint^  the  expense  of  procuring  the  li- 
cense as  long  as  the  sum  demanded  is  not  altogether  un- 
reasonable;" and  in  section  123,  Tiedeman,  Municipal  Cor- 
porations, the  same  author  says:  ''And  although  it  is  a 
judicial  question  whether  the  sum  exacted  is  a  reasonable, 
one,  a  wide  latitude  is  given  to  the  exercise  of  legislative 
discretion  in  the  determination  of  the  amount  of  the  license 
fee.''  In  some  of  the  cases  cited  the  courts  have  taken 
notice,  without  proof,  that  the  fee  exacted  is  unreasonable. 
For  instance,  in  North  Hudson  R.  Co.  v.  City  of  Hoboken, 
mpra^  the  court  declared  as  a  matter  of  law  that  a  fee  of 
|15  for  each  one-horse  car  and  $25  for  each  two-horse  car 
was  unreasonable.  On  the  other  hand,  in  People  v.  Mul- 
holland  the  fee  named  was  not  less  than  $5,  and  not  more 
than  $10,  to  be  fixed  by  the  mayor,  for  each  wagon  used  in 
selling  milk,  yet  it  was  held  reasonable;  and  in  Kinsley  v. 
CUy  of  Chicago  the  ordinance  which  was  upheld  imposed 
a  license  fee  of  $15  per  year  upon  all  vendors  of  meat.* 

In  the  case  at  bar  there  is  a  stipulation  of  record  by  the 
plaintiff  in  error  to  the  effect  that  he  was  at  the  time  named 
engaged  in  selling  milk,  as  charged,  in  the  city  of  Omaha 
without  license;  and  that  in  case  the  ordinance,  which  ex- 
acts from  him  a  fee  of  $10,  is  held  to  be  valid,  judgment 
shall  be  entered  as  on  a  plea  of  guilty.  It  will  thus  be 
observed  that  the  case  is  submitted  to  us  as  if  upon  de- 
murrer to  the  information.  When  the  measure,  which  is 
the  subject  of  the  ordinance,  is,  as  in  this  instance,  clearly 
within  the  general  powers  of  the  city,  the  presumptions  are 
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in  favor  of  its  reasonableness,  and  the  judicial  power  of 
the  state  cannot  be  invoked  for  tlie  purpose  of  declaring  it 
void  unless  from  the  inherent  character  thereof,  or  from 
pi-oofs  adduced,  it  is  shown  to  be  iu  fact  unreasonable.  (See 
^te  V.  City  of  Trenton,  63  N.  J.  Law,  132;  Van  Hook  v. 
OUy  of  St/ma,  70  Ala.,  361 ;  Atkins  v.  PhiUipa,  26  Fla., 
281;  City  of  St.  Louis  v.  Weber,  44  Mo.,  547;  Common- 
wealth  V.  Patch,  97  Mass.,  221;  Parker  &  Worthington, 
Public  Health  &  Safety,  312.)  By  an  application  of  that 
rule  to  the  case  before  us  we  reach  the  couclnsion  that  the 
ordinance  assailed  is  a  reasonable  exercise  of  the  power 
conferred  by  law  upon  the  city. 

But  it  is  su^ested  by  counsel  that  the  rule  as  here 
stated  is  inapplicable  to  this  case,  since  by  provision  of 
the  constitution  all  license  money  belongs  to  the  school 
fund  of  the  cily,  the  fees  provided  for  cannot  be  applied  to 
the  pur|>ose  of  enforcing  the  ordinance,  and  are,  therefore, 
unnecessary  and  unreasonable.  In  this  connection  they  re- 
fer also  to  the  provision  contained  in  section  79  of  the  city's 
charter  for  the  levy  of  a  tax  to  defray  the  exi>enses  of  ihe 
board  of  health,  and  which  is  to  constitute  a  special  fund 
for  that  purpose.  The  constitutional  provision  referred  to 
is  section  5  of  article  8,  which  reads  as  follows:  "All  fines, 
penalties,  and  license  moneys  arising  under  the  general 
laws  of  the  state  shall  belong  and  be  paid  over  to  the  coun- 
ties, respectively,  where  the  same  may  be  levied  or  imposed, 
and  all  fines,  penalties,  and  license  moneys  arising  under  I  lie 
rules,  by-laws,  or  ordinance  of  cities,  villages,  towns,  ]>re- 
cincts,  or  other  municipal  subdivision  less  than  a  county  shall 
l)elong  and  be  paid  over  to  the  same  respectively.  All 
such  fines,  penalties,  and  license  moneys  shall  be  appropri- 
ated exclusively  to  the  use  and  support  of  common  schools 
in  the  respective  subdivisions  wliere  the  same  may  accrue," 
If  that  provision  applies  to  ordinances  like  the  one  here  in- 
volved, and  which  for  the  purposes  of  the  present  contro- 
versy may  be  conceded,  it  follows  that  the  cost  of  enforcing^ 
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the  ordinance  and  regulating  the  business  of  producing  and 
selling  milk  must  be  paid  from  funds  provided  by  taxation 
instead  of  by  license  fees.  But  of  what  avail  is  that  fact 
to  the  accused  in  this  prosecution?  Upon  what  ground 
can  he  be  heard  to  complain  because  the  fees  realized  are 
not  applied  directly  to  relieve  the  burdens  which  are  by 
means  of  his  business  imposed  upon  the  city?  We  take 
notice  that  provision  is  made  by  statute  for  the  levy  of  a 
school  tax  by  cities  of  the  metropolitan  class  not  exceeding 
two  per  cent  annually  upon  their  assessed  valuation.  To  the 
extent  that  the  school  fund  of  the  city  is  enriched  by  the 
proceeds  of  fines  and  licenses  is  the  necessity  for  taxation 
diminished.  The  fact,  therefore,  that  the  expenses  incident 
to  an  enforcement  of  the  ordinance  are  payable  out  of  a 
fund  provided  by  taxation  is  a  matter  of  no  consequence 
either  to  the  accused  or  the  city.  That  view  is  in  accord- 
ance with  the  rule  stated  by  Professor  Tiederaan,  as  will  be 
observed  from  the  foregoing  citations.  It  follows  that  the 
judgment  of  the  district  court  is  right  and  should  be 


Affirmed. 


Jeff  W.  Bedford  v.  David  W.  Van  Cott  et  al., 

APPELLEES,  AND  SiMONS  BROTHERS   ET  AL.,InTER- 
VENORS,  APPELLANTS. 

Filed  October  16,  1Q94.    No.  5333. 

1.  Chattel  Mortgages :  Liens.     The  mortgagee  nnder  a  chattel 

mortgage  acquires  a  lieo  only  upon  the  property  conyeyed  and 
not  the  legal  title  thereof. 

2.  Fraudulent  Conveyanoes.    Evidence  examined,  and  held  to 

snatain  the  decree  of  the  district  conrt 
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Appeal   from  the  district  court  of  Douglas   county. 
Heard  below  before  Doane,  J. 
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William  E.  Healey,  H,  P.  Sioddarty  and    George  D. 
Meikl^ohn,  for  appellants. 

Cornish  &  Robertson,  contra. 

Post,  J. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Douglas  county  and  involves  the  validity  of  a  chattel  mort- 
gage executed  by  one  David  W.  Van  Cott  to  the -National 
Bank  of  Commerce  of  the  city  of  Omaha.  The  mortgage 
in  controversy  was  executed  on  the  14th  day  of  August, 
1890,  to  secure  three  several  notes  of  the  mortgagor,  to-wit : 
One  for  $4,500,  dated  February  21,  1890;  one  for  $250, 
dated  August  6, 1890 ;  and  one  dated  August  13,  1890,  for 
$457.42 ;  all  payable  on  demand  and  all  bearing  interest  at 
the  rate  of  ten  per  cent  per  annum.  On  the  same  day  Van 
Cott  executed  a  second  mortgage  covering  the  same  prop- 
erty, in  favor  of  Bedford,  the  plaintiff  herein,  to  secure  a 
note  of  $1,256.93,  of  the  same  date,  payable  on  demand, 
with  interest  at  ten  per  cent,  and  which  contains  a  recital  to 
the  effect  that  it  is  subject  to  the  mortgage  herein  first 
described.  Upon  the  execution  of  the  mortgages  named 
Bedford  and  the  bank,  it  appears,  took  immediate  pos- 
session of  the  property  conveyed,  and  gave  notice  of  the 
sale  thereof  in -the  manner  provided  by  law;  but  pre- 
vious to  the  day  of  sale  named  in  said  notice,  Bedford 
commenced  this  action,  in  which  he  seeks  to  assert  his  mort- 
gage subject  to  the  lien  of.  the  bank.  Afterwards,  on  the 
application  of  the  plaintiff,  a  receiver  was  appointed,  who 
took  possession  of  the  mortgaged  property  and  converted  it 
into  money.  Subsequent  to  the  appointment  of  the  re- 
ceiver, the  appellants  Simons  Bros.  &  Co.  and  Samuel 
Eichberg,  creditors  of  Van  Cott,  obtained  leave  to  proceed 
against  said  property  by  attachment,  and  also  to  intervene 
in  this  action  for  the  purpose  of  asserting  their  claims  to 
the  property  as  attaching  creditors,  adverse  to  those  of  the 
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plaintiff  and  the  bank.  In  their  petitions  of  intervention, 
which  are  substantially  alike,  they  assail  the  mortgages  on 
the  ground  that  they  were  executed  in  fraud  of  the  rights  of 
the  other  creditors  of  Van  Cott,  and  allege  that  both  plaintiff 
and  the  bank  had  notice  of  and  actively  participated  in  such 
fraud.  The  allegation  of  fraud  having  been  put  in  issue 
by  proper  pleadings,  a  final  hearing  was  hi^d,  resulting  in  a 
decree  in  favor  of  the  appellees,  and  from  which  the  inter- 
veners have  prosecuted  an  appeal. 

In  addition  to  the  facts  above  stated,  appellants  rely  upon 
the  evidence  given  by  Mr,  Johnson,  a  former  cashier  of  the 
defendant  bank,  who  testified  that  on  the  21st  day  of  Feb- 
ruary, 1890,  Van  Cott  and  wife  executed  in  favor  of  the 
bank  a  mortgage  on  certain  real  estate  of  the  latter  to  secure 
the  $4,500  indebtedness  above  mentioned.  He  also  testi- 
fied that  it  was  then,  in  substance,  agreed  between  ^^n 
Cott  and  the  bank  that  in  case  the  business  of  the  former 
should  prove  unsuccessful  and  he  should  be  unable  to  pay 
his  creditors  in  full,  the  real  estate  mortgage  above  men- 
tioned should  be  released  by  the  bank  and  the  indebtedness 
therein  described  secured  by  a  mortgage  upon  the  stock  of 
jewelry  in  controversy;  or,  in  the  language  of  the  witness, 
**If  anything  occurred  so  he  could  not  pull  through,  he 
would  give  a  chattel  mortgage  on  the  jewelry  stock." 
The  purpose  of  that  agreement,  it  is  contended,  was  to  ena- 
ble Van  Cott,  who  was  then  hopelessly  insolvent,  to  place 
his  property  beyond  the  reach  of  creditors,  and  that  the 
mortgage  involved  in  this  controversy,  having  been  exe- 
cuted in  pursuance  of  that  agreement,  must  be  adjudged 
fraudulent  as  against  the  interveners.  Another  fact  to 
which  considerable  emphasis  is  given  in  the  brief  of  the 
appellants  is  that  on  the  20th  day  of  January,  1891,  six 
days  after  the  confirmation  of  the  sale  of  the  mortgaged 
property  by  the  receiver,  Bedford,  the  plaintiff  and  pur- 
chaser at  said  sale,  L.  Van  Cott,  wife  of  the  mortgagor, 
David  W.  Van  Cott,  D.  W.  Haynes,  H.  D.  ShuU,  and 
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Thomas  W.  Boyd  executed  articles  of  incorporation  for 
"The  Van  Cott  Jewelry  Company;"  said  corporation 
was  organized  for  the  purpose  of  dealing  in  jewelry  in  the 
city  of  Omaha,  with  an  authorized  capital  stock  of  $20,- 
000,  and  immediately  proceeded  to  transact  business,  ap- 
parently as  the  successor  of  Van  Cott,  with  the  latter  as 
general  manager.  On  the  part  of  the  bank,  Mr,  Cornish, 
the  president,  testified  positively  that  the  only  inducement 
for  the  satisfying  of  the  real  estate  mortgage  was  the  secur- 
ing of  the  two  note.-*,  for  $457.42  and  $250,  respectively, 
and  the  better  security  for  the  $4,500  note.  That  about 
that  time  Van  Cott  applied  for  further  accommodations^ 
which  were  refused,  the  bank  demanding  to  be  protected 
on  account  of  his  unsecured  indebtedness.  He  then  offered 
to  secure  his  entire  indebtedness  to  the  bank  by  mortgage 
upon  his  stock  of  jewelry,  provided  the  bank  would  release 
the  real  estate  mortgage,  which  propositiim  was  accepted  by 
the  bank  and  the  mortgage  in  controversy  executed  in  ac- 
cordance with  that  agreement. 

In  view  of  that  record  the  finding  of  the  trial  court 
should  not  be  disturbed  on  the  ground  that  it  is  not  sup- 
ported by  the  evidence.  The  facts  relie<l  on  for  reversal  of 
the  decree  are  consistent  with  the  theory  of  good  faith  on 
the  part  of  the  bank,  and  the  claim  of  the  latter,  if  not 
sustained  by  a  preponderance  of  the  .evidence,  has  ample 
support  therein  for  the  purposes  of  this  appeal.  The 
tlieory  of  appellants  with  respect  to  the  plaintiff's  rights  is 
that  the  legal  title  to  the  proi)erty  passed  by  the  first  mort- 
gage to  the  defendant  bank,  that  plaintiff  acquired  a  mere 
equitable  interest  therein  by  his  mortgage,  and  has  no  stand- 
ing as  against  their  claims  as  attaching  creditors.  To  sus- 
tain that  contention  they  rely  upon  the  case  of  Adams  t?. 
Nebraska  City  Nai.  Banky  4  Neb.,  373,  and  Marseilles  Mfg. 
Co.  r.  Morgan,  12  Neb.,  66;  but  those  cases,  in  so  far  as 
they  tend  to  sustain  that  proposition,  cannot  be  regarded 
as  the  law  of  the  state.    According  to  recent  ca^es  the  mort- 
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gagee  under  a  chattel  mortgage  acquires  not  the  legal  title 
to  the  property,  but  merely  a  lien  thereon,  the  legal  title 
remaining  in  the  mortgagor.  (See  Muaser  v.  Kingy  40  Neb., 
892.)     The  decree  of  the  district  court  is  therefore 


Affirmed. 


Bart  Foley  v.  State  of  Nebraska. 

Filed  Octobkb  16, 1894.     No.  6463. 

1.  Judicial  Notice  of  Municipal  Ordinances:  Evidence. 
Ck>nrt8  will  not,  as  a  rale,  take  notice  of  municipal  ordinances, 
onleas  required  to  do  so  by  special  charter  or  general  law. 

2l  Mnnioipal  Courts :  Judicial  Notice  of  City  Ordinances. 
But  to  that  rale  an  exception  is  recognized  in  favor  of  the  courts 
of  municipal  corporations,  which  will  take  notice  of  their  own 
ordinances,  since  they  stand  in  the  same  relation  to  the  munici- 
pal laws  as  do  courts  of  general  jurisdiction  toward  the  general 
laws  of  the  state. 

3.  Appeal  firom  Judgment  bf  Conviction  for  Violation 

of  City  Ordinance:  Trial  De  Novo.  On  appeal  from  a 
judgment  of  conviction  before  a  police  judge  for  the  violation  of 
a  city  ordinance  the  district  court  will,  upon  a  trial  de  novOy  take 
notice  of  whatever  facts  the  former  could  have  noticed  judicially 
before  the  removal  of  the  cause. 

4.  :  :  Peactice,    The  strict  rule  of  the  common  law 

in  that  respect  held  not  applicable  to  our  more  liberal  practice. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Keysor,  J. 

The  opinion  contains  a  statement  of  the  case. 

Silas  Cobby  for  plaintiif  in  error: 

The  complaint  was  insuflicient.     It  failed  to  set  out  the 
ordinance  under  which  the  accused  was  proseculed.  (Oshe 
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,  494 ;  Miller  v.  State,  3  O.  St.,  475 ;  Kern 
411;  1  DilloD,  Municipal  CorporatioDB 
3,  414,  442;  aty  of  Memphis  v.  O'Qm- 
;  Mooney  v.  Bennett,  19  Mo.,  562;  Keder 
b.  [N.  J.],  142;  Peoj^  e.  Mayor  of  Oiy 
How.  Pr.  [N.  Y.],  81 ;  Marker  c.  Mayor 
'ork,  17  Weiid.  [N.  Y.],  199;  WtiUon  v. 
34  lad.,  392;  Commonwealth  r.  Bean,  14 
i,  11  Cueh.  [Mues.],  414;  CommonvxtUth 
«.  [Ky.].  247.) 

urt  should  oot  have  taken  judicial  notice 
,  {Culbertaon  v.  City  of  Galena,  2  Gil. 
rw  V.  City  of  Chicago,  48  111.,  498 ;  People 
:daho,  681 ;  City  of  Austin  o.  WaUon,  68 
.«  V.  State,  16  Tex.  App.,  497;  OUy  of 
,  23  Minn.,  254;  Gly  of  New  Orleans  v. 
nn,,  107 ;  Lucher  v.  Commonwealth,  4  Bush 
;  V.  City  of  Mobile,  30  Ala.,  638 ;  Garvin 
286;  Goodrich  v.  Brou^n,  30  la.,  291; 
Co.  V.  Engle,U  III.,  317;  Moor  v.  New 
He.],  44 ;  Lumbard  v.  Aldrich,  8  N.  H. 
^k  V.  Handin,  14  Mass.,  178.) 
I  in  excu.sing  a  juror  for  cause  on  ite  own 
V.  Erickaon,  14  Neb.,  164.) 
e  an  erroneous  instruction  defining  the 
e  doubt."  (O/tee  o.  Slate,  11  Neb.,  4; 
».  Co.  V.  Wilde,  8  Neb.,  427;  Clark  v. 
16.) 

\tings,  Attorney  General,  and  H.  E.  Coch- 


secution  in  the  police  court  of  the  city  of 
I  accused,  plaiutiff  in  error,  was  convicted 
)f  an  ordinance  of  said  city  which  pro- 
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hibits  the  keeping  open  of  saloons  between  the  hours  of 
12  o'clock  at  night  and  4  o'clock  in  the  morning.  An  ap- 
peal was  taken  to  the  district  court  for  Douglas  county, 
where  a  trial  was  had,  resulting  in  a  verdict  of  guilty,  upon 
which  judgment  was  entered  and  which  it  is  sought  to  re- 
verse by  this  proceeding.  The  first  proposition  argued  in 
the  brief  of  counsel  for  the  accused  is  that  the  information 
is  insu fUcient,  for  the  reason  that  the  ordinance  above  re- 
ferred to  was  not  therein  set  out.  It  is  proper  to  state  in 
this  connection  that  the  trial  in  the  district  court  was  upon 
the  information  filed  before  the  police  judge,  and  which, 
after  an  allegation  of  the  acts  relied  on  by  the  prosecutor, 
concludes  as  follows:  ''Contrary  to  the  ordinances  of  said 
city  and  the  statutes  of  the  state  in  that  behalf  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state." 
Courts  will  not,  as  a  rule,  take  notice  of  municipal  ordi- 
nances, unless  required  to  do  so  by  special  charter  or  gen- 
eral law;  but  to  that  rule  there  are  recognized  exceptions, 
among  which  is  that  courts  of  a  municipal  corporation  will 
take  notice,  without  allegations  or  proof,  of  its  own  ordi- 
nances. The  ground  of  the  exception  noted  is  that  such 
courts  stand  in  the  same  relation  toward  the  municipal  laws 
of  the  city,  or  other  corporation,  as  do  courts  of  general 
jurisdiction  toward  the  public  laws  of  the  state;  and  on 
ap{)ea1  from  a  judgment  of  conviction  before  a  police 
magistrate  of  a  city  for  the  violation  of  an  ordinance 
thereof  the  court  will,  upon  a  trial  de  novo,  take  notice  of 
such  ordinance.  In  short,  the  district  court,  or  court  of  like 
general  jurisdiction,  will,  on  appeal  from  a  municipal  court, 
take  notice  of  whatever  facts  the  latter  could  have  noticed 
judicially  before  the  removal  of  the  cause  therefrom.  The 
court  exercising  appellate  jurisdiction  in  such  cases  is,  as 
remarked  by  Horton,  C.  J., in  Smith  v.OUy  of  Emporiaj  27 
Kan.,  578,  for  the  time  being  regarded  as  a  substitute  for 
the  police  magistrate.  (See,  also,  West  v.  City  of  ColumbiiSy 
20  Kan.,  633;  (%  of  Solomm  v.  Hughes,  24  Kan.,  211 ; 
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Dotoninff  v.  City  of  M'tUonvale,  36  Kan.,  740;  Town  q/" 
MouncUviUe  v.  Velton,  35  W.  Va.,  217;  Stale  v.  Leiba;  U 
la.,  407.)  Cases  are  not  wanting  which  sustain  a  diflerent 
rule  and  holding  in  effect  that  in  every  prosecution  under 
a  city  onlinatice  it  is  essential  to  set  out,  or  in  unmistaka- 
ble terms  refer  to,  the  section  or  provision  thereof  relied 
upon  for  a  conviction.  In  fact,  the  weight  of  authority, 
judged  by  the  number  of  cases,  may  be  said  to  sustain  that 
view;  but  the  question  being  an  open  one  in  this  state, 
notwithstanding  the  dictum  in  Perry  v.  Stale,  37  Neb.,  625, 
we  feel  at  liberty  to  adopt  the  rule  most  in  harmony  with 
the  spirit  of  onr  liberal  practice,  and  moat  promotive  of  a 
prompt  and  efficient  enforcement  of  municipal  laws.  The 
reason  for  the  strict  rule  of  the  common  law  which  re- 
quired every  by-law,  ordinance,  or  private  statute  to  be 
specially  pleaded  canuot  be  said  to  exist  under  our  system. 
At  common  law,  prosecutions  under  statutes  imjHising  a 
penalty  against  the  offender,  as  distinguished  from  the 
body  of  the  criminal  law,  were  upon  information  and  gen- 
erally by  a  common  informer,  who  claimed  a  part  of  the 
fine  or  penalty.  (Short,  Informations,  1.)  Such  prosecu- 
tions were  by  leave  of  court  and  differed  from  indictments 
in  one  respect  only,  viz.,  that  whereas  the  latter  were  upon 
the  oath  of  twelve  men,  the  former  was  upon  the  oath 
of  the  prosecutor  alone.  In  such  cases  the  same  cer- 
tainty  was  required  as  in  prosecutions  by  indictment.  (2 
Hawkins,  Pleas  of  the  Crown,  260,  261.)  It  seems  neither 
necessary  nor  advisable  to  require  in  complaints  for  the  vio- 
lation of  mere  municipal  regulations  the  same  strictness  as 
in  prosecutions  under  the  provisions  of  the  Criminal  Code. 
According  to  tiie  belter  doctrine  such  offenses,  although  fre- 
quently ))rosecuted  in  the  name  of  the  state,  are  ciimiDaL 
in  form  merely,  while  in  substance  and  effect  they  arecivil 
procee<lings,  and,  therefore,  not  within  the  provision  of  the 
constitution  which  declares  that  the  right  of  trial  by  jury 
shall  remain  inviolate.  (1   Bishop,  Criminal  Law,  32;   1 
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Bishop,  Criminal  Procedure,  892;  Liberman  v.  State,  26 
Neb.,  464.)  It  follows  that  the  district  court  did  not  err  in 
overruling  the  objection  to  the  information. 

2.  The  second  assignment  relates  to  the  ruling  of  the 
court  in  excusing  a  juror  for  cause  on  its  own  motion. 
There  is  nothing  in  the  record  to  suggest  that  the  jury  as 
selected  was  not  altogether  impartial  and  entirely  satisfac- 
tory to  the  accused.  It  does  not  appear  that  he  availed 
him^^If  of  the  peremptory  challenges  to  which  he  was  en- 
titled, or  has  been  in  any  way  prejudiced  by  the  ruling  com- 
plained of.  Some  discretion  must  be  allowed  the  trial  court 
in  .selecting  jurors,  and  its  action  in  that  regard  presents  no 
ground  for  reversal  in  the  absence  of  a  clear  abuse  of  dis- 
cretion. {Omaha  Sordhem  R,  Co,  v,  BeeaoUy  36  Neb.,  361.) 

3.  Finally,  it  is  urged  that  the  court  erred  in  its  definition 
of  the  term  "  reasonable  doubt."  The  charge,  which  we 
deem  unnecessary  to  set  out  in  this  connection,  was  ap- 
proved in  Polin  v.  State,  14  Neb.,  540,  and  was  properly 
given.     There  is  no  error  in  the  record  and  the  judgment  is 

Affirmed. 
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Chadron.  "^  *' 

Filed  October  16,  1894.    No.  4689. 

Sales:  Fbaud:  Rescission.  The  views  expressed  and  rnles  an- 
nouDoed  in  the  opinion  rendered  in  this  case  at  the  time  of  its 
original  hearing  in  this  court  (34  Neh.,  863)  affirmed  and  ad- 
hered to. 

Rehearing  of  case  reported  in  34  Neb.,  863. 

Spargur  A  Fisher  and  F.  M.  Dorrington  &  Sons,  for 
plaintiffs  in  error. 
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Albert  W,  OHiea,  oontra. 

Harbison,  J, 

This  case  was  presented  to  the  court  hy  petition  in  error 
to  review  the  proceediDgs  in  tbe  trial  in  the  district  court 
of  Dawes  couDty.  It  was  submitted,  aod  the  points  raised 
by  the  petition  in  error,  and  discnssed  at  the  hearing  in  Ibie 
court,  were  decided  in  an  opinion  filed  June  11,  1892,  re- 
ported in  34  Neb.,  863.  As  a  result  of  tbe  conclusions 
reached  the  case  was  reversed  and  remanded.  For  a  later 
decision  of  this  court  on  the  same  subject  see  McKinney  d. 
First  Nat.  Bank  of  Ckadron,  36  Neb.,  629.  The  losing 
party  herein  filed  a  motion  for  a  rehearing,  which  was  sus- 
tained  and  the  rehearing  granted.  We  have  again  care- 
fully examined  tbe  pleadings  and  evidence  and  the  ur^j^u- 
meots  in  the  briefs  filed,  but  discover  no  reason  for  changing 
the  views  expressed  and  the  rules  promulgated  in  the 
opinion  rendered  at  the  former  hearing.  Consequently, 
they  will  be  adhered  to  uud  the  case 

Reversed  and  remanded. 


ElDEMlLLEK    ICE    Co.,    APPELLEE,    V.    DaVID   GcTHRIE 
BT  AL.,  APPELLANTS, 

Filed  Octobeb  16,  1894.    No.  6558. 

1.  Water  and  Water-Couxses :  lea  on  Mill-Dah:  Righjs  op 
Owner  of  Mill:  Ripabiah  Profbietors.  The  awner  of  * 
mill  nbo  has  th«  right  to  maintain  a  pond  or  flow  back  the 
wat«T  of  a  dtream  apoa  tbe  land  of  aoother  and  to  Dae  such 
water  to  operate  hia  mill  posscBsea,  as  to  the  water,  tbe  dominant 
right,  and  while  not  the  absolnte  owner  of  ice  which  majr  form 
on  tbe  pond,  ia  entitled  to  have  it  remain  there  dariag  the  time 
and  when  its  ao  remaining  will  be,  or  ia,  useful  and  necessary  to 
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the  legitimate  exercise  of  his  right  to  xise  the  water  as  motiye 
power  for  the  mill  or  to  saccessfuUy  operate  the  mill,  but  the 
owner  of  the  land,  if  apon  a  non-nAvigable  stream,  may  make 
any  use  he  desires  of  ice  which  forms  over  and  above  so  mnch  of 
the  bed  of  the  stream  to  which  his  ownership  extend.**  as  does 
not  interfere  with,  or  injare,  the  rights  of  the  mill  owner. 


2.  :  Dbbtbuction  of  Ick  by  Owner  op  Mill-Dam:  Lia- 
bility TO  Riparian  Pbopbistob  fob  Damages.  If  the 
owner  of  a  mill  and  the  dam  sobservient  thereto  wantonly  and 
nnneoessarily  draws  the  water  from,  or  lowers  the  water,  in  the 
pond,  and  by  so  doing  injures  or  destroys  the  ice  priyileges  of  the 
owner  of  land  bordering  upon  the  pond,  he  thereby  renders  him- 
self liable  in  damages  to  such  owner.- 

3.  Injunotion.    An  injunction  will  not  be  granted  or  sustained 

where  the  injury  complained  of  in  the  petition  filed  is  not  shown 
to  be  such  as  is  irreparable,  or  the  party  complainant  without  u 
full  and  adequate  remedy  at  law. 

4.  :  Ibbepabablb  Injubiks.     An  injury  may  be  said  to  be 

irreparable  when  it  is  of  such  a  character  or  nature  that  the  party 
injured  cannot  be  adequately  compensated  therefor  in  damages, 
or  when  the  damages  which  may  result  therefrom  cannot  be 
measured  by  any  certain  pecuniary  standard  ( Wilson  v.  City  of 
Mineral  Pointy  39  Wis.,  164);  and  we  will  add  if  such  as  may  be 
atoned  for  in  damages,  if  in  the  particular  case  it  is  shown  that 
the  party  who  must  respond  is  insolvent,  and  for  that  reason 
incapable  of  responding  in  damages,  the  ii\jury  is  irreparable. 

Appeal  from  the  district  court  of  Nuckolls  couuty. 
Heard  below  before  Hastings,  J. 

The  facts  appear  in  the  opinion. 

W.  F.  Buck  and  H.  W.  Short,  for  appellants: 

Injunction  will  not  be  granted  unless  the  applicant  has  a 
clear  and  well-established  right  to  the  remedy.  (Snowdeii 
r.  Noah^  14  Am.  Dec.  [N.  Y.],  547 ;  Hinohman  v.  PcUter- 
«m  Horse  R.  Co.^  86  Am.  Dec.  [N.  J.],  252 ;  Rhodes  v. 
Dunbar,  98  Am.  Dec.  [Pa.],  221 ;  Roath  v.  DriscoU,  52 
Am.  Dec.  [Conn.],  352;  Sheldon  v.  Rockwell^  76  Am.  Dec. 
[Wis.],  265;  7  Lawson,  Rights,  Remedies  &  Practice,  p. 
5769.) 
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The  remedy  of  injunction  will  not  be  granted  where  the 
plaintiff  has  an  adequate  remedy  at  law.  {Tigard  v.  MoffiJtt^ 
13  Neb.,  566;  Schurmeier  v.  St,  Paul  &  P.  R,  Co.,  83  Am. 
Dec.  [Minn.],  770;  Goodrich  v.  Moore,  72  Am.  Dec. 
[Minn.],  74;  Richard^ a  Appeal,  98  Am.  Dec.  [Pa.],  202; 
Peterson  v.  Orr,  58  Am.  Dec.  [Ga.],  484;  1  High,  Injunc- 
tions, sees.  8,  13,  28 ;  Toiry  v.  Camden  &  A.  R.  Co.,  18  N. 
J.  Eq.,  293;  Swift  v.  Jenks,  19  Fed.  Rep.,  641;  10  Am. 
&  Eng.  Ency.  Law,  783.) 

Injunction  will  not  be  granted  unless  the  applicant  shows 
undisputed  special  interest  in,  or  ownership  of,  the  prop- 
erty. (1  High,  Injunctions,  sec.  9;  State  v.  McGlynn,  20 
Cal,  233;   Orowell  v.  Horaoek,  12  Neb.,  622.) 

Injunction  will  not  be  granted  except  where  the  legal 
right  is  well  established.  A  legal  right  will  not  be  estab*- 
lished  and  settled  in  an  equitable  proceeding.  (1  High,  In- 
junctions, sec.  8;  Oumminga  v.  Bai*rett,  10  Cush.  [Mass.], 
186;  9  Am.  &  Eng.  Ency.  Law,  859;  10  Am.  &  Eng. 
Ency.  Law,  789,  note  2.) 

J.  W.  Gh'een  and  Searle  &  Coleman,  contra,  contending 
that  the  destruction  of  plaintiff's  ice  would  be  an  irrepar- 
able injury  which  equity  should  restrain  by  injunction, 
cited:  Gilbert  t?.  Arnold,  30  Md.,  29;  Gause  v.  Perkins,  3 
Jones  Eq.  [N.  Car.],  179;  Wilson  v.  City  of  Mineral  Point, 
39  Wis.,  160;  Commonwealth  v.  Pittsburg  &  C.  R.  Co., 
24  Pa.  St.,  160;  Mitchd  v.  Dors,  6  Ves.  [Eng.],  147; 
Merced  Mining  Co.  v.  Fremont,  7  Cal.,  317;  McLaughlin, 
V.  Kel/ey,  22  Cal,  212;  United  States  v.  Gear,  3  How.  [U. 
S.],  121 ;  West  Point  Iron  Co.  v.  Reymert,  45  N.  Y.,  703; 
Thomas  v.  Oakley,  18  Ves.  [Eng,],  184;  More  v.  Massini, 
32  Cal.,  590;  Boggs  v.  Merced  Mining  Co.,  14  Cal.,  379; 
Belknap  v.  Belknap,  2  Johns.  Ch.  [N.  Y.],  463;  Davis  v. 
Reed,  14  Md.,  152;  White  v.  Flannigain,  54  Am.  Dec. 
[Md.],  668;  Dudley  v.  Hurst,  1  Am.  St.  Rep.  [Md.],368  ; 
Holsman  v.  Boiling  Spring  Bleaching  Co.,  14  N.  J.  Eq., 
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335;  ErhardJt  v.  Boaro,  113  U.  S.,  537;  Mayor  of  City  of 
Frederick  v.  Groshon,  96  Am.  Dec.  [Md.],  691 ;  Webber 
V.  Gage,  39  N.  H.,  182;  Reddall  r.  Bryan,  74  Am.  Dec. 
[Md.],  550;  1  Joyce,  Doctrines  &  Principles  of  Injunction, 
218;  Piacataqua  Bridge  v.  New  Hampshire  Bridge,  7  N. 
H.,  35 ;  Milhan  v.  Sharp,  27  N.  Y.,  611 ;  Burnley  v.  Cook, 
65  Am.  Dec.  [Tex.],  79 ;  Manhattan  Mfg.  Co.  v.  New  Jer- 
sey  Stock  Yard  &  Market  Co.,  23  N.  J.  Eq.,  161. 

The  ice  belonged  to  the  plaintiff.  {Bigelow  v.  Shaw,  8 
Am.  St.  Rep.  [Mich.],  902  ;  Washington  Ice  Co.  v.  Short- 
all,  101  111.,  46  ;  State  v.  Pottmeyer,  30  Ind.,  287 ;  Lor- 
man  v.  Benson,  8  Mich.,  18;  Mill  River  Mfg.  Co.  v.  Smith, 
34  Conn.,  462;  Paine  v.  Woods,  108  Mass.,  173.) 

The  grievances  complained  of  were  trespasses  upon  the 
property  rights  of  plaintiff  of  which  it  has  a  right  to  com- 
plain. (Stevens  v.  Kelley,  78  Me.,  445 ;  Woodman  v.  Pit- 
man, 79  Me.,  456 ;  Peoples  Ice  Co,  v.  Steamer  Excdsior, 
44  Mich.,  229.) 

Harrison,  J. 

March  9,  1891,  the  appellee  herein,  the  Eidemiller  Ice 
Company  (hereinafter  referred  to  as  the  "company"),  in- 
stituted an  action  against  Robert  and  David  Guthrie,  part- 
ners under  the  firm  name  and  style  of  Guthrie  Bros.,  and 
in  order  that  a  full  understanding  of  the  issues  may  be 
bad,  we  think  it  best  to  copy  the  petition  and  answer.  The 
original  petition  was  demurred  to  and  an  amended  one  filed, 
which  was  as  follows : 

'*  Comes  now  the  Eidemiller  Ice  Company,  a  corporation 
duly  incorporated  and  doing  business  as  such,  and  com- 
plaining of  Robert  Guthrie  and  David  Guthrie,  partners 
doing  business  under  the  firm  name  and  style  of  Guthrie 
Bros.,  defendantSy-«^ys : 

"  1.  That  said  plaintiff  is  duly  incorporated  under  the 
laws  of  the  state  of  Kansas,  and  doing  business  as  such  in 
20 
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the  states  of  Kansas  and  Nebraska,  and  as  such  authorized 
to  sue  and  be  sued. 

'^  2.  The  said  plaintiff  is  the  owner  of  lots  numbered 
3  and  4  in  section  No.  27,  in  township  No.  1  north,  range 
No.  7  west  of  the  6th  P.  M.,  in  Nuckolls  county,  Ne- 
braska, according  to  the  United  States  survey  thereof,  and 
containing  about  forty  acres  of  land. 

"3.  That  defendants  are  the  owners  of  a  mill-dam  lo- 
cated on  the  Republican  river,  at  about  the  distance  of  one 
thousand  feet  to  the  south  of  plaintiff's  said  premises, 
which  has  remained  in  the  same  condition  as  it  now  is  for 
several  years  last  past,  which  said  dam  backs  the  water  up 
and  upon  plaintiff's  premises,  but  confines  the  waters 
thereof  during  the  greater  portion  of  the  year  to  the  river 
bed  of  said  Republican  river,  which  is  about  two  hundred 
feet  in  width  at  the  point  where  it  courses  along  and  through 
plaintiff's  said  premises. 

''4.  That  upon  and  along  the  south  and  west  line  of 
plaintiff's  said  land  and  premises  courses  the  said  Repub- 
lican river,  which  river  is,  and  for  a  long  time  past  has 
been,  permanently  dammed  by  said  defendants  as  aforesaid, 
making  the  water  in  the  bed  of  the  river,  wjiere  it  courses 
along  and  through  plaintiff's  said  premises,  at  an  average 
depth  of  about  five  feet,  at  its  usual  stage  and  condition, 
while  the  mill  of  defendants  is  being  operated,  and  said 
mill-dam  used  and  kept  in  its  usual  condition  for  milling 
purposes  and  use,  on  which  said  river  bed  is  annually 
frozen  a  large  amount  of  ice,  of  great  value  to  plaintiff. 

"  5.  That  plaintiff  purchased  said  premises  described 
in  the  second  paragraph  of  this  petition,  for  the  purpose  of 
erecting  thereon  ice  storage  houses,  and  for  the  purpose 
of  harvesting  and  storing  the  ice  so  frozen  on  said  river 
bed,  where  it  courses  on,  upon,  and  along  plaintiff's  said 
premises,  and  that  plaintiff  has  expended  large  sums  of 
money  in  constructing  ice  storage  houses  on  their  said 
premises,    to-wit,    the   sum   of  about   $3,000,    and    that 
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plaintiff^  in  and  about  its  said  business  of  cutting  and 
storing  ice  on  said  premises,  have  expended  other  and 
divers  large  sums  of  money,  and  that  in  the  conducting 
of  plaintiff's  business  plaintiff  has  now  outstanding  large 
and  valuable  contracts  for  the  delivery  of  ice,  by  it  to  be 
cot  and  stored  on  said  premises,  and  that  plaintiff  so 
constructed  its  said  storage  houses  and  embarked  in  said 
business  with  the  full  knowledge  of  defendants,  and  with- 
out any  objection  on  their  part,  and  that  plaintiff  now  ha& 
its  said  storage  houses  about  half  filled,  and  plaintiff's  said 
contract  for  future  delivery  of  ice  cannot  be  filled  and  kept 
on  its  part  unless  it  is  able  to  fill  its  storage  house  with  ice^ 
and  its  said  storage  and  other  improvements  and  expendi-^ 
tures  will  be  of  no  use  or  vahie  to  plaintiff  unless  it  is  al- 
lowed to  fill  the  same,  all  of  wiiich  is  necessary  to  be  done. 

"6.  That  on  or  about  the  9th  day  of  March,  A.  D. 
1891,  ice  had  formed  on  the  surface  of  said  river  adjacent 
and  opposite  to  the  premises,  hereinbefore  described  as  be- 
longing to  plaintiff,  to  a  great  thickness,  to-wit,  about 
twelve  inches,  which  said  ice  was  merchantable  and  of  great 
value,  and  that  said  plaintiff  had,  by  its  servants  and 
agents,  taken  possession  of  and  appropriated  said  ice  adja- 
cent to  and  opposite  to  said  premises,  by  surveying  and 
marking  the  same  off  into  squares  and  blocks,  and  had  de- 
fined its  said  possession  of  said  ice  adjacent  and  opposite 
to  said  premises  by  marking  and  staking  the  same  off  into 
squared  and  blocks ;  and  said  plaintiff  was  then  and  there, 
by  its  servants  and  agents,  engaged  in  cutting  and  remov* 
ing  said  ice  and  storing  said  ice  for  preservation  in  its  said 
storage  houses. 

"7.  That  on  the  9th  day  of  March,  A.  D.  1891,  said 
defendants,  in  person,  and  by  and  through  their  orders  and 
direction  to  their  employes,  did  open  the  flood  gates  and 
spill-ways  of  tiieir  said  dam  across  said  river  for  the  sole 
and  only  purpose  of  drawing  off  the  water  from  underneath 
the  ice  upon  and  along   plaintiff's  said  premises,  which 
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plaiDtifT  was  then  and  tliere  cutting  and  harvesting  and 
storing  as  aforesaid,  and  that  defendants  might  by  so  doing 
prevent  plaintilf  from  so  culling  and  storing  said  ice,  and 
that  said  defcii<lunts  are  preparing  to,  and  threaten  to,  open 
siill  other  flood-galea  and  spill-ways  for  thoae  purposes  and 
none  other. 

"8.  Said  plaintiff  says  that  if  said  defendants  persist  in 
so  o|)ening  said  flood  gates  and  spill-ways,  and  drawing  off 
said  water,  it  will  render  it  impossible  for  plaintiff  to  cut 
and  harvest  said  crop  of  ice,  for  the  reasons,  among  others, 
that  it  will  allow  said  ice  to  rest  upon  the  mud  and  slimy 
bottom  of  said  body  of  water  and  river  bed,  covering  the 
ice  with  mud  and  impurities  and  cause  it  to  crack  and  break 
into  irregular  pieces,  and  to  honeycoraband  floataway  when 
the  water  shall  again  rise  thereunder,  thus  rendering  it 
valueless,  and  impossible  for  plaintiff  to  cut  and  harvest 
and  preserve  the  same  fit  for  use. 

"9.  That  all  of  said  acts  of  defendants  in  opening  said 
flood  gates  and  spill-ways,  and  in  drawing  off  said  water, 
were  done,  and  are  threatened  to  be  done,  without  the  con- 
sent of  plaintiff, 

"10.  That  the  injuries  so  caui^d  to  plaintiff  and  its  said 
land  and  improvements  and  its  use  and  occupation  thereof, 
and  to  plaintiff's  said  business,  are  continuing  injuries; 
that  plaintiff's  improvemenis  and  storage  bouse  aforesaid 
are  permanent  and  calculated  for  and  adapted  to  use  as 
aforesaid  from  year  to  year,  and  if  defendants  shall  cohtinue 
to  so  draw  off  said  water  and  open  said  flood  gates  and 
spill-ways,  plaintiff's  premises  and  improvements  will  be 
rendered  iinflt  for  use,  and  the  ice  so  by  plaintiff  taken 
I'ussession  of,  marked  off  into  squares,  staked  off,  and  taken 
possession  of  by  plaintiff  as  aforesaid  opposite  to  and  adja- 
cent to  their  said  premises  will  be  deUroyed,  and  that,  from 
the  nature  of  the  injury,  damages  cannot  be  computed  in 
money,  and  the  plaintiff  has  no  adequate  remedy  at  law, 

"The  plaiuliff  therefore  prays  for  a  temporary  order  of 
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JDJanction  restraining  the  defendants^  and  each  of  them, 
from  opening  said  flood  gates  and  spill-ways,  and  from 
drawing  off  the  water  from  under  said  ice,  either  by  them- 
selves in  person,  or  by  their  agents  and  employes,  until  the 
final  hearing  of  the  case;  and  that  upon  such  final  hearing 
said  temporary  order  of  injunction  may  be  made  perpetual, 
and  that  the  plaintiff  recover  from  the  defendants  the  sum 
of  |5,000,  its  damages  in  the  premises,  and  for  such  other 
and  further  relief  as  is  just  and  equitable.'^ 

To  this  the  appellants  filed  their  answer,  and  at  a  subse- 
quent date  filed  an  amended  answer,  as  follows: 

''Comes  now  the  defendants,  and  for  their  answer  to  the 
plaintiff's  petition  in  this  case  say : 

^'1.  That  said  petition  does  not  state  sufficient  facts  to 
constitute  a  cause  of  action  in  this  case  in  favor  of  said 
plaintiff  and  against  defendants. 

"  2.  That  the  pretended  plaintiff  has  no  right  to  prose- 
cute its  alleged  action  in  this  court,  for  the  reason  that  at 
the  commencement  of  this  action  said  plaintiff  had  no 
1^1  capacity  to  sue  and  be  sued  in  this  state;  that  said 
plaintiff  was,  at  the  time  of  the  commencement  of  said 
cause  of  action,  a  non-resident  corporation,  and  had  not 
become  a  domestic  corporation  under  the  laws  of  this  state. 

"3.  That  defendants  admit  that  they  are  the  owners  of 
the  mill-dam  located  on  the  Republican  river,  and  that 
said  dam  is  located  about  one  thousand  feet  south  of  lots 
numbered  3  and  4,  in  section  27,  township  1  north,  of 
range  7  west  of  the  6th  P.  M.,  Nuckolls  county,  Nebraska, 
which  dam  has  been  constructed  for  many  years,  and  has 
remained  in  the  same  condition  that  it  now  is  for  several 
years  last  past,  except  certain  improvements  thereto  made 
some  time  prior  to  the  commencement  of  this  action.  They 
admit  that  said  dam  caused  the  water  at  that  point  in  the 
Republican  river  to  rise  a  certain  distance  higher  and 
above  the  ordinary  height  of  the  water  in  the  bed  and 
channel  of  said  river,  ami  when  the  sluice  gates  constructed 
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in  said  dam,  and  as  a  part  of  said  dam,  are  closed  that  said 
dam  causes  the  water  at  that  place,  and  for  some  distance 
above  said  dam,  to  rise  a  certain  distance  higher  than  the 
usual  depth  of  water  in  the  bed  and  channel  of  said  river 
at  that  place.  They  admit  that  the  waters  so  backed  up 
hy  defendant's  dam  are  confined  and  remain  within  the 
natural  banks  of  said  river  at  that  place,  but  the  defend- 
ants expressly  deny  that  said  dam  backs  the  water  up  or 
upon  the  land  alleged  and  described  in  plaintiET's  petition 
as  belonging  to  said  plaintiET,  and  further  expressly  deny 
that  the  course  of  said  river  or  that  its  channel  or  bed 
passes  through  or  over  the  said  land  as  claimed  by  the 
plaint!  If. 

"4.  Defendants  further  admit  that  usually  there  is  a 
large  amount  of  ice  frozen  annually  at  that  ))lace  on  said 
river,  but  deny  that  the  plaintiff  iu  the  case  has  any  special 
right  or  interest  or  ownership  to  or  in  said  ice. 

"5.  The  defendants  deny  that  the  plaintiff  is  the  owner 
of  lots  numbered  3  and  4,  in  section  27,  township  1  north, 
range  7  west  of  6th  P.  M.,  Nuckolls  county,  as  described 
in  second  paragraph  of  plaintiff's  petition,  and  allege  that 
whatever  interest  or  riglita  said  plaintiff  has  to  or  in  said 
land,  if  any  were  acquired,  are  held,  owned,  and  controlled, 
if  at  all,  by  said  plaintiff  subsequent  to  and  subject  to  the 
rights  of  the^e  defendants,  all  of  which  said  plaintiff  well 
knew  at  the  time  of  its  alleged  purchase  or  acquirement  of 
interest,  if  any  it  has,  in  tlie  said  lots  3  and  4,  in  section 
27,  above  referred  to,  and  that  if  said  plaintiff  has  expended 
any  money  in  the  way  of  buildings  or  improvements  on 
said  alleged  acquired  lots  it  has  done  so  with  the  full  koowl- 
edge  of  the  facts  that  these  defendants  had  erected  a  perma- 
nent mill-dam  across  said  Republican,  as  hereinbefore  de- 
scribed, and  that  said  defendants  had  vested  rights  in  said 
mill-dam  and  the  back  waters  of  said  river  above  said  dam, 
and  the  right  to  raise  the  water  in  said  river  above  the 
natural  depth  of  the  water  in  the  channel  and  bed  of  said 
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river  and  to  back  the  water  of  said  river  for  a  certain  dis- 
tance abipve  the  said  dam,  upon  lots  numbered  3  and  4^  in 
section  27,  as  described  in  plaintiff's  petition. 

'^6.  These  defendants  further  answering  deny  that  on 
March  9,  1891,  or  at  any  other  time,  they  opened  their 
flood  gates  or  spill- ways  in  their  said  dam  across  the  Re- 
publican river  for  the  purpose  of  injury  to  the  ice  on  said 
river,  or  for  the  purpose  of  injury  to  plaintiff's  alleged 
rights  in  said  ice  for  its  purpose  of  injury  to  the  plaintiff^s 
business  interests  and  contracts,  or  to  injure  the  plaintiff  in 
any  way,  and  affirm  that  they  have  not  used  said  dam,  or 
their  rights,  water  power,  and  water  privileges  in  connec- 
tion with  said  dam,  at  any  time  except  when  necessary  for 
the  operation  of  their  vested  rights  in  said  dam  and  mill- 
race,  and  the  necessary  and  successful  operation  of  the  mill, 
and  for  no  other  purpose. 

"7.  Defendants  further  answering  say  that  they  have 
been  in  open  and  notorious  possession  of  and  enjoyed  tiie 
exclusive  right  to  the  privileges,  the  mill-dam,  flood  gates, 
sluice  gates,  spill-ways,  and  mill-race  at  and  across  the 
Republican  river,  located    at  the  point  hereinbefore  de- 
scribed, for  about  fifteen  years  last  past,  during  all  of  which 
time  they  operated  said  mill  with  all  the  privileges  and 
appurtenances  thereto,  including  said  mill-dam,  flood  gates, 
sluice  gates,  spill-ways,  and  mill-race,  and  that  the  right  of 
the  exclusive  control  and  use  of  said  dam,  water  power,  flood 
gates,  sluice  gates,  spill-ways,  and  mill-race  are  necessary 
for  the  successful  operation  of  their  mill,  located  on  said 
fiepublican  river. 

'^8.  That  these  defendants  own  and  operate  a  flouring 
mill  by  use  of  its  water  power  and  water  privileges  de- 
rived from  the  construction  and  maintenance  of  their  afore- 
said mill-dam;  that  they  have  invested  in  said  mill,  mill- 
dam,  mill-race,  and  the  other  necessary  appurtenances  for  the 
construction,  maintenance,  and  operation  of  their  aforesaid 
flouring  mill  a  large  amount  of  money,  to-wit,  a  sum  not 
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lens  than  |20,000,  and  that  the  exclusive  control  and  use  of 
said  mill-dam  and  its  appurtenances  and  the  water  privi- 
l^es  heretofore  had  by  these  defendants  are  necessary  to 
the  protection  of  defendants'  interests  and  investment  here- 
inbefore described,  and  without  which  they  would  be  sub- 
ject to  great  inconvenience  and  injury. 

"9.  The  defendants  further  alleged  that  more  than  ten 
years  ago  they  obtained  from  the  then  owners  of  said  lots 
3  and  4,  in  section  27,  township  1  north,  range  7  west  of 
6th  P.  M,,  Nuckolls  county,  Nebraska,  the  water  privi- 
ties along  said  lots  3  and  4,  and  over  and  across  the  Re- 
publican river  adjacent  thereto,  with  all  the  rights  and 
title  of  said  owners  thereof,  and  that  they  have  been  in 
continuous,  open,  and  notorious  possession  and  use  thereof 
to  the  present  time  in  and  by  virtue  of  a  deed  thereto,  which 
instrument  is  of  record  with  the  county  clerk  of  Nuckolls 
county,  Nebraska. 

"  10.  That  these  defendants  have  vested  rights  and  both 
legal  and  equitable  title  to  said  water  privil^;e8  and  to  said 
mill  power  and  mill-dam  and  the  lots  adjacent  thereto,  and 
have  maintained  their  said  mill  and  mill-dam  and  the  ap- 
purtenances thereto  at  a  great  cost  and  outlay  of  money, 
all  of  which  will  be  rendered  valueless  to  these  defend^ints 
and  to  the  public  as  a  mill  if  the  order  of  injunction  praye<l 
for  by  the  plaintiff  be  made  perpetual,  and  will  be  a  total 
loss  to  these  defendants. 

"11.  These  defendants  say  they  have  been  damaged  by 
the  issuance  of  the  temi>orary  order  of  injunction  granted  by 
the  county  court  of  Nuckolls  county  in  this  case  in  the  sum 
of  $1,000. 

"12.  The  defendants  deny  each  count  and  each  and 
every  allegation  in  the  several  counts  in  plaintiff's  petition 
not  herein  expressly  admitted.  Defendants  further  an- 
swering say  that  they  are  worth  $25,000  over  and  above 
all  exemptions  and  liabilities,  which  property  is  in  Nuckolls 
county,  Nebraska,  and  within  the  jurisdiction  of  this  court. 
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'^ Defendants  therefore  pray  that  said  injunction  may  be 
dissolved  and  a  perpetual  injunction  be  denied  to  the 
plaintiff^  and  that  it  go  hence  without  day  and  that  the 
plaintiff  takes  nothing  by  its  writ,  and  for  judgment  against 
the  plaintiff  for  $1,000,  costs,  and  such  other  relief  as 
equity  may  suggest." 

The  reply  filed  by  the  company  was  a  general  denial  of 
all  new  matter  contained  in  the  answer.  A  motion  was 
filed  by  appellants  to  vacate  the  injunction,  and  after  some 
preliminary  proceedings  the  case  was  tried  by  the  court, 
the  following  journal  entry  showing  fully  the  findings  of 
the  court  and  the  disposition  made  of  the  cause. 

''Now  on  this  23d  day  of  March,  1892,  this  cause  came 
on  to  be  heard  upon  the  motion  of  the  defendantsto  vacate 
and  set  aside  the  injunction  heretofore  granted  in  this  case 
and  was  submitted  to  the  court,  on  consideration  whereof 
said  motion  of  the  defendants  is  hereby  overruled,  to  which 
ruling  of  the  court  the  defendants  except;  whereupon  the 
plaintiff,  in  open  court,  dismissed  as  to  any  claim  for  dam- 
ages in  this  action,  without  prejudice;  and  now  on  this 
24th  day  of  March  this  cause  came  on  to  be  heard  upon 
the  petition,  answer,  and  reply,  and  the  evidence,  and  was 
submitted  to  the  court,  on  consideration  whereof  the  court 
finds  (1)  that  said  plaintiff  is  duly  incorporated  under  the 
laws  of  the  state  of  Kansas,  and  that  articles  of  their  incor- 
poration, together  with  the  resolution  of  its  board  of  di- 
rectors, by  them  adopted,  accepting  the  provisions  of  an 
act  relating  to  foreign  corporations  and  enabling  them  to 
become  domestic  corporations  of  this  state,  is  now  on  file 
in  the  office  of  the  secretary  of  state  of  Nebraska,  and  doing 
business  in  the  states  of  Kansas  and  Nebraska;  (2)  that 
said  plaintiff  is  the  owner  of,  and  in  possession  of,  lots 
numbered  3  and  4,  in  section  27,  in  township  No.  1  north, 
range  No.  7  west  of  the  sixth  P.  M.,  in  Nuckolls  county, 
Nebraska,  according  to  the  United  States  survey  thereof; 
(3)  that  the  Republican  river  courses  along  and  through 
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said  premises,  and  that  said  river  on  the  9th  day  of  March, 
A.  D.  1891,  wa^  frozen  over  with  good,  clear,  merchantable 
ioe  to  the  thickness  of  eight  to  nine  iches,  which  said 
plaintiPT  was  then  and  there  engaged  in  cutting  and  har- 
vesting and  storing  in  ice  storage  houses  which  plaintiff 
had  on  and  hefoie  said  date  erected  on  its  )iaid  prem- 
ises on  the  bank  of  said  river,  and  that  said  ice  storage 
houses  were  of  a  permanent  nature  and  of  the  value  of 
about  $3,000;  (4)  that  said  defendants  are  copartners,  and 
are  the  owners  of  a  mill-dam  located  on  and  across  said 
river,  about  one  thousand  feet  below  the  premises  of  said 
plaintiff,  which  said  dam  causes  the  waters  of  said  river 
to  stand  at  an  average  depth  of  five  feet,  where  it  courses 
along  and  through  plaintiff's  said  premises,  while  the  naill 
owned  and  operated  by  the  defendants  is  being  operated  by 
the  use  of  said  dam  and  the  water  flowing  therefrom,  the 
flood  and  sluice  gutes  in  said  dam  are  kept  closed;  that  said 
mill-dam  is  about  two  hundred  feet  in  length  and  at  its 
eastern  end  it  is  provided  with  four  flood  of  sluice  gates, 
each  of  these  gates  being  about  six  feet  in  width,  and  ex- 
lending  downwards  two  feet  below,  the  bed  of  said  river 
when  said  sluice  gales  are  closed;  (5)  that  on  the  9th  day 
of  March,  A.  D.  1891,  while  the  plaintiff  was  engaged,  by 
and  through  its  agents  and  employes,  in  harvesting,  cutting 
and  storing  said  ice,  so  fornie<l  on  said  river,  where  it 
coursed  along  and  through  plaintiff's  said  premises,  the 
said  defendants  raised  said  flood  and  sluice  gales  in  their 
said  dam,  and  then  and  there  and  thereby  drew  the  water 
from  underneath  tlie  ice  belouging  to  said  plaintiff  and 
caused  said  ice  to  drop  into  the  bed  of  said  river,  thereby 
cracking  and  injuring  said  ice,  and  forcing  plaintiff  to 
stop  its  work;  that  on  the  evening  of  said  day  said  de- 
fendants closed  their  said  gate,  whereupon  said  water  and 
ice  in  said  river  rose  to  their  natural  and  usual  position ; 
that  on  the  10th  day  of  March,  A.  D.  1891,  there  was 
served  upon  defendants  a  temporary  order  of  injunction, 


Vol.  42]       SEPTEMBER  TERM,  1894. 


EldemULer  Ice  Co.  v. 


issued  out  of  this  court,  in  this  case,  enjoiniDg  the  defeud- 
Buts  from  opening  ihe  said  flood  or  altiice  gates  in  their  said 
dam,  and  from  drawing  off  the  water  from  underneath  the 
ice  belonging  to  said  plaintiff;  that  on  the  raornlDg  of  the 
10th  of  March,  1891,  the  plainliff,  with  about  seventy 
em|)loyes  and  six  leanis,  resumed  the  work  of  cutting, 
hiirvesting,  and  storing  of  said  ice  on  their  said  premises, 
wh<^rciipon  the  defendants,  at  ahout  8  o'clock  on  said  morn- 
ing (if  said  day,  again  raised  [lie  said  flood  or  sluice  gates 
of  iheir  said  dam,  again  therel>y  drawing  the  water  from 
under  the  ice  of  said  plaintiff,  causing  it  again  to  drop  into 
tilt  bed  of  said  stream,  rendering  it  impossible  for  plaintiff 
to  proceed  with  the  harvesting  and  storing  of  said  ice  and 
thuH  forcing  plaintiff  and  its  employes  to  quit  the  work; 
that  at  about  11  o'clock  of  that  day  defendants  again  closed 
said  Sood  gates,  sometimes  called  'sluice  gates,'  and  that 
thereupon  the  water  iind  ice  in  the  bed  of  said  river  again 
resumed  its  usual  and  ordinary  position;  that  thereupon, 
at  about  1  o'clock  in  the  afternoon  of  said  10th  day  of 
March,  1891,  said  plaintiff  again  resumed  the  cutting  and 
storing  of  said  ice  on  their  said  premises,  and  that  immedi- 
ately upon  said  plaintiff's  resuming  its  said  work  said 
defendants  again  raised  said  flood  or  sluice  gates  in  their 
said  dam,  and  again  drew  the  water  from  under  plaiiitiflP's 
ice,  again  letting  it  into  the  bed  of  said  stream,  causing 
the  wuler  to  flow  over  it  and  cover  it  with  saud  and 
ini|>nrities  and  ruined  a  portion  of  plaintiff's  said  ice,  and 
that  on  (he  uight  of  the  11th  of  March  said  gates  were 
again  closed  and  the  water  and  ice  in  said  river  again  re- 
sumed their  relative  position  ;  that  about  7  o'clock  on  the 
morning  of  the  ]2lh  of  March,  1891,  the  plaintiff  again 
resumed  said  work  of  harvesting  and  storing  said  ice;  and 
that  thereafter,  in  the  morning  of  the  said  12(h  of  March, 
defendants  again  opened  said  gates  in  said  dam,  and  thereby 
drew  off  the  water  from  underneath  said  ice,  and  that  the 
rejiealed  dropping  of  said  ice  upon  the  bed  of  said  river 
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destroyed  said  ice  and  rendered  it  wholly  unfit  for  storage 
and  unfit  for  use,  and  entirely  valueless,  thereby  rendering  it 
impossible  for  plaintiff  to  fill  its  said  ice  house  to  exceed  one- 
third  of  its  capacity ;  (6)  that  the  opening  of  said  gates  in 
said  dam  by  said  defendants  on  said  dates  was  not  necessary 
to  the  proper  operation  of  defendant's  mill,  nor  were  they 
so  opened  for  the  purpose  of  operating  the  same,  but  the 
court  finds  that  the  defendants  opened  the  same  for  the 
purpose  of  destroying  plaintiff's  ice,  and  preventing  plaint- 
iff from  harvesting  the  same;  (7)  that  in  the  couductiug 
of  the  milling  business  by  said  defendants  they  have  never 
l)efore  March,  1891,  found  it  necessary  to  open  said  gates 
while  the  ice  was  formed  on  the  waters  confined  by  said  dam, 
and  fit  to  be  harvested  and  stored,  and  that  it  was  not  nec- 
essary for  the  conducting  of  defendants'  business  in  March, 
1891,  to  open  said  gates  ;  (8)  that  plaintiff's  harvesting  and 
storing  of  said  ice  did  not  diminish  the  volume  of  water 
flowing  to  plaintiff's  mill,  but  that  when  said  gates  were 
closed  there  was  flowing  over  the  top  of  said  mill-dam  a 
sheet  of  water  across  the  whole  length  of  said  dam  from 
six  to  eight  inches  in  depth  (9)  the  court  finds  generally 
upon  the  issues  joined  in  favor  of  the  plaintiff. 

"  It  is  therefore  considered,  ordered,  and  adjudged  by 
the  court  that  the  defendants  be,  and  they  hereby  are,  per- 
petually enjoined  from  opening  the  flood  gates  or  sluice 
gates  of  their  said  mill-dam  while  ice  suitable  for  cutting 
is  forming  on  the  back  water  confined  by  said  dam,  and 
while  the  ice  formed  thereon  remains  suitable  for  cutting 
and  harvesting,  and  the  defendants  are  perpetually  en- 
joined from  drawing  off  the  water  of  said  dam  through 
the  flood  gates  or  sluice  gates  of  their  said  dam  while  the 
ice  which  may  hereafter  be  formed  thereon  remains  suita- 
ble for  harvesting  and  storing.  It  is  further  ordered,  con- 
sidered, and  adjudjred  by  the  court  that  the  injunction  here- 
tofore granted  in  this  case  also  be  and  remain  in  full  force  as 
it  now  stands.     It  is  further  considered  and  adjudged  by 
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the  court  that  tbe  plaiotiit'  recover  from  the  defeodaDtu  its 

costs  in  this  action,  taxed  at  $ ," 

From  this  decree  ihe  Guthrie  Bros,  have  perfected  an 
appeal  to  this  court.  It  is  contended  by  counsel  for  ap- 
pellants that  by  reason  of  their  ownership  of  the  mill  and 
the  dam  which  flowed  or  held  back  the  water  aud  created 
the  pond,  a  portion  of  which,  by  the  action  of  the  frost, 
had  congealed  and  formed  tbe  ice  which  the  company 
was  cutting  and  storiag,  they  were  the  owners  of  and  en- 
titled to  the  ice,  claimiuf;  the  right  by  virtue  of  a  transfpr 
made  September  27,  1887,  from  the  then  owner  of  the 
land  to  ap|>el]ants,  and  the  length  of  time  they  had  main- 
tained the  dam  in  the  river  and  exercised  the  right  which 
they  assert  authorized  them  to  flow  the  laud  or  to  back 
water  over  it,  in  such  manner  and  quantity  as  was  necessary 
to  maintain  the  dam  and  operate  their  mill.  There  is,  or 
probably  it  may  more  correctly  be  stated  there  was,  some 
coutrariety  of  opinion  as  expressed  in  the  decisions  of  the 
courts  in  reference  to  which  is  the  owner  of  ice  upon  a  mill 
pond, — the  party  who  erected  the  dam  and  owns  the  right 
to  the  water  and  to  flow  or  hold  it  back,  or  the  party  hold- 
ing the  l^al  title  to  the  land,  the  riparian  owner;  but 
where  the  stream  is  of  the  character  of  the  one  which  fig- 
ures in  this  case,  that  is,  not  navigable,  we  are  satisfied 
both  reason  aud  precedent  support  tbe  doctrine  that  tbe 
riparian  owner  has  the  right  to  use  all  the  water  which  it 
is  necessary  for  him  to  employ  for  any  purpose  and  to  cut 
and  remove  the  ice  which  may  form  upon  the  stream  ad- 
joining his  land,  in  any  quantity  or  to  any  extent,  for  his 
own  use,  or  to  store  for  sale,  provided  he  does  not,  by  so 
doing,  diminish  or  decrease  the  flow  of  water  to  the  mill, 
below  what  is  required  to  successfully  operate  or  run  the 
mill.  (Gould,  Waters,  sec  191,  and  cases  cited;  Stevens  v. 
KeUty,  3  New  Eiig.  Rep.  [Me.],  230;  Brookville  <t  Metamora 
Eydraulie  Co.  v.  Bittler^  91  Ind.,  134,  and  cases  cited; 
Wathinfflon  Itse  Q>.  v.  Shorlall,  101  111.,  46.)     "The  ripa- 
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rian  owner  and  the  person  who  flows  have  each  a  qualified 
right  in  the  ice  which  forms  in  an  artificial  pond;  i.  e,,  the 
mill  owner  has  the  right  to  have  the  ice  remain  if  its  re- 
moval will  appreciably  diminish  the  head  of  water  at  his 
dam ;  and  the  riparian  owner  the  right  to  cut  and  remove 
the  ice  if  its  removal  will  not  appreciably  diminish  such 
head."  (Bigelow  v,  Sfiaw^  65  Mich.,  341 ;  Paine  v.  Woods^ 
108  Mass.,  172;  Searle  v.  Oardner,  12  Cent.  Rep.  [Pa.], 
420;  Cummings  v.  BarreUy  10  Cush.  [Mass.],  186;  Marsh 
V.  McNider,  66  N.  W.  Rep.  [la.],  469;  Howe  v.  Andrews^ 
62  Conn.,  398.)  The  rights  of  a  mill  owner  in  the  water 
of  the  stream  upon  which  his  mill  is  situated  and  in  which 
he  has  constructed  a  dam,  and  to  the  full  and  necessary  sup- 
ply of  water,  have  been  recognized  in  this  court.  {Culver  v, 
Oarbe,  27  Neb.,  312.) 

It  is  further  argued  that  the  injunction  granted  in  this 
case  is  too  indefinite  and  uncertain,  and  if  fully  complied 
with  by  appellants  in  its  full  scope,  it  will  render  the  mill 
privileges  valueless  to  quite  a  large  and  appreciable  extent. 
The  evidence  tended  to  or  did  establish  that  the  head  of  the 
race  by  which  the  water  was  conducted  to  the  mill  from 
the  reservoir  or  pond  at  times  became  clogged  or  partially 
filled  with  sand  or  broken  ice  or  other  matter  which  ob- 
structed the  free  and  full  flow  of  the  water,  and  when  this 
was  sufficient  to  become  apparent  at  the  mill  by  the  lack  of 
water  sufficient  in  the  race  to  furnish  power  when  applied 
to  the  machinery  to  run  the  mill  to  its  fullest  capacity,  the 
gates  were  raised,  the  spill- ways  opened,  and  by  thus  al- 
lowing the  water  to  escape  at  the  dam,  a  current  was  formed 
at  the  head  of  the  race  some  distance  above  sufficient  to 
sluice  it  or  remove  the  sand  or  other  obstructions.  Appel- 
lants claimed  that  this  was  the  least  expensive  and  most 
efficacious  manner  in  which  the  object  sought  could  be  ac- 
complished, and  that  they  did  it  and  had  so  done  during 
about  fifteen  years  they  had  been  gperating  this  mill.  If 
.so,  this  was  one  of  the  necessary  and  reasonable  uses  of  the 
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water  confined  bj  their  dam,  connected  with  the  most  suc- 
ceaaful  and  economical  runiiiDg  of  the  mill,  and  one  which 
they  would  have  a  right  to  exerciee  ai  uny  time  when  the 
conditions  were  such  that  without  so  doing  the  full  and 
complete  operation  of  the  mill  would  l>e  retarded.  If  it 
is  true  that  the  above  was  the  cheapest  and  most  efGcacIous 
maoDer  in  which  this  shiicing  or  cleaning  -the  head  of  the 
race  could  be  done,  aud  was  requisite  to  a  successful  oper- 
ation of  the  mill,  then  they  had  a  right  to  resort  to  it  when- 
ever it  was  needed.  At  the  time  the  injunctioD  in  this  case 
was  first  granted,  the  company  had  been-  cutting  ice  on  the 
mill  pond  for  about  thirty  days,  when  the  appellants  raised 
the  gates  !□  the  dam  and  allowed  the  water  to  escape  and 
ruined  the  remaining  ice  which  the  company  purposed 
storing,  and  to  which,  if  they  were  the  owners  of  the  land 
and  bed  of  the  stream,  they  were  entitled,  if  its  harvesting 
did  not  appreciably  diminish  the  flow  of  the  water  to  ap- 
pellants' mill  necessary  for  its  operalion.  The  petition 
filed  by  the  company  to  procnre  an  injunction  was  directed 
to  the  immediate  threatened  act  or  acts  of  the  appellants 
and  the  etfect  produced  or  which  would  ensue  to  the  ice 
then  upon  the  |H>nd,  aud  not  to  any  fuinre  or  other  crops 
of  ice.  The  evidence  was  similarly  directed  or  limited  in 
its  application,  and  the  court  confined  its  findings  to  the 
particular  instances  complained  of  in  the  petition  and  in 
issue  in  this  case ;  but  the  order  of  injunction  is  much 
more  extended  and  broader  in  its  scope  where  it  state.-', 
"That  the  defendants  be,  and  they  hereby  are,  perpeinaliy 
enjoined  from  opening  the  flood  gates  or  sluice  gates  of 
their  said  mill-dam  while  ice  suitable  for  cutting  is  form- 
ing on  the  back  water  confined  by  said  dam,  and  while  the 
ice  formed  thereon  remains  suitable  for  cutting  and  har- 
veetiug,  and  the  defendants  are  perpetually  enjoined  from 
drawing  off  the  water  of  said  dam  through  the  flood  gates 
or  etuice  gates  of  their  said  dam  while  the  ice  which  may 
hereafter  be  formed  thereon  remains  suitable  for  harvest- 
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ing  and  storing.     It  is  further  ordered,  considered,  and 
adjudged  by  the  court  that  the  injunction  heretofore  granted 
in  this  case  also  be  and  remain  in  full  force  as  it  now 
stands/'     The  injunction  was,  we  think,  extended  far  be- 
yond what  was  contemplated  or  warranted  by  either  the 
pleadings,  evidence,  or  findings  of  the  court,  which  find- 
ings were  fairly  sustained  by  the  testimony,  and  would  at 
least  require  to  be  modified   if  continued  in  force.     It  is 
true  the  court  reached  the  conclusion  that  at  this  particular 
time  it  was  unnecessary  for  the  appellants  to  raise  the  gates 
and  thus  lower  the  water  in  the  dam ;  but  we  do  not  con- 
sider  this  a  sufficient  finding,  even  when  coupled  with  the 
further  one  that  it  had  never  before  been  necessary  to  raise 
the  gates  at  the  same  season  of  the  year,  upon  which  to 
base  such  an  injunction  as  was   made  perpetual   in  this 
case,  restraining  and  preventing  an  act  which  it  was  clearly 
shown  was  a  necessity  to  the  appellants  in  the  conduct  of 
their  milling  business.     We  further  think   the  order   is 
open  to  the  objection  that  it  is  uncertain  and  indefinite, 
covering  as  it  does  and  prohibiting  the  performance  of  the 
act  complained  of  during  several  weeks  and  possibly  dur- 
ing several  months  of  each  year,  the  time  when,  and  its 
continuance  to  be  governed  by  the  formation  of  ice  on  the 
stream  and  its  fitness  for  cutting  and  storing  and  the  com- 
mencement and  continuance  of  these  conditions. 

It  is  further  argued  by  counsel  for  appellants  that  the 
company  was  not  entitled  to  an  injunction,  as  they  had,  if 
injured,  a  full  and  adequate  remedy  at  law,  in  an  action  for 
damages.  Counsel  for  the  company  combat  this  with  the 
argument  that  the  relief  afforded  in  a  suit  for  damages,  if 
any,  could  not  be  made  full  and  adequate  from  the  very 
nature  of  the  injury,  involving  elements  of  damage  which 
could  not  be  recovered  in  an  action  and  which  make  up  a 
case  so  peculiarly  constituted  as  to  call  for  the  aid  of  a 
court  of  equity  and  the  exercise  of  its  controlling  powers 
by  injunction.     We  have  no  doubt  that  where  the  owner 
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!xiill-(]aia,  either  maliciously  or  unnewascirily,  draws 
ikter  from  the  poDd,  or  materially  lowers  it,  and  by  bo 
destroys  the  ice  privilege,  lie  becomes  liable  to  an  ac- 
>r  so  doing.  (Stevenav.  ^cWey,3NewEng.  Rep.  [Me.], 

In  this  case,  quoting  from  PhiUipa  v.  Sherman,  64 
.74,  it  is  said:  "'A  wanton  or  vexatioiia  or  unneces- 
etentioQ  would  render  the  mill  owoerso  detaining, 
in  damages  to  those  injured  by  such  unlawful  deten- 
"  and  the  court  adds:  "If  the  owner  of  the  dam  has 
ht  unreasonably  to  detain  the  water,  for  the  same  rea- 
!  would  have  no  right  wantonly  to  accelerate  it,  to  the 
■  of  owners  above  or  below."  It  is  true,  we  presume, 
tie  appellants  might  abandon  their  mill  aud  tear  out 
itn  if  they  so  desired,  and  thus  restore  the  river  to  its 
lal  condition,  and  destroy  the  ice  privilege,  and  do  so 
impunity  and  no  one  be  heard  to  complain;  but  this 
t  their  case.  They  are  still  operating  the  mill  and  still 
tain  the  dam,  and  desire  so  to  do,  and  the  case  must 
Dsidered  and  determined  from  a  view  of  the  conditions 
elations  of  the  various  parlies  and  properties  as  they 
d,  and  not  what  the  rights  might  have  been  under 
conditions  or  relations.  If  the  water  was  wantonly 
necessarily  drawn  out  of  the  poml  and  the  ice  which 
gedtoappellants  thereby  broken,  injured,  or  destroyed, 
arties  who  did  it  became  liable  in  damages  to  the 
rs.  (Stetwis  V.  Kelly,  supra;  Richards  v.  Qavffret,  14 
,  Rep.  [Mass.],  535;  Hand/orth  v.  Maynard,  28  N. 
ep.  [Mass.],  348;  Lorman  p.  Benson,  8  Mich.,  18; 
intra!  L.  J.,  6.)  If  the  action  for  damages  will  atford 
ate  relief,  compensation  in  full  forthe  injury  inflicted, 
I  BufBce,  and  an  action  for  injunction  will  not  be  en- 
led.  It  is  a  well  settled  general  rule  that  the  rerae<ly 
junction  will  not  be  granted  unless  ihe  plaintifT  is 
to  suffer  an  irreparable  injury,  or  one  for  which  there 
;  an  adequate  remedy  at  law.  {Tigard  v.  MoffiU,  13 
565;  1  High,  Injunctions,  p,  28.)     An  irreparable 
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injury,  within  the  meaning  of  the  law  of  injunctions,  has 
been  defined  by  Pearson,  J.,  in  Gmiae  v.  Perkins,  3  Jones 
Eq.  [N.  Car.],  177,  as  follows:  "The  injury  must  be  of  a 
peculiar  nature,  so  that  compensation  in  money  cannot 
atone  for  it.  Where,  from  its  nature,  it  may  be  thus 
atoned  for,  if,  in  the  particular  case,  the  party  be  insolv- 
ent, and  on  that  account  unable  to  atone  for  it,  it  will 
be  considered  irreparable."  This  is,  we  think,  quite 
an  accurate  and  clear  definition  and  one  under  which, 
when  applied  to  the  facts  and  circumstances  disclosed  by 
the  pleadings  and  evidence  in  the  present  case  and  en- 
forced, it  must  be  held  that  there  has  not  been  sufficient 
showing  of  irreparable  injury  or  one  which  cannot  be  fully 
compensated  in  an  action  at  law  for  damages.  We  are  fully 
convinced  that  in  such  an  action  the  appellee  could  re- 
ceive full  and  adequate  compensation  for  the  loss  of  its 
right  to  cut  or  harvest  the  ice  and  for  the  destruction  of  the 
ice  itself,  or  for  any  and  all  legitimate  and  competent  ele- 
ments of  damage  which  had  been  suffered.  For  the  measure 
of  damages  in  such  a  case  and  a  discussion  of  the  rules  ap- 
plicable see  Handforth  v,  Maynard,  supra;  Stauffer  v.  Mil^ 
ler,  25  Atl.  Rep.  [Pa.],  95.  That  a  petition  or  application 
for  an  injunction  will  not  be  sustained  in  a  case  such  as  the 
one  at  bar  see  Ciimmings  v,  Barrett^  10  Cush.  [Mass.],  186  ; 
Marshall  v.  Peters,  12  How  Pr.  [N.  Y.],  218. 

There  are  some  other  questions  argued  in  the  briefs,  but 
as  the  conclusion  we  have  reached  on  the  points  so  far  con- 
sidered will  dispose  of  the  case,  we  do  not  deem  it  neces- 
sary to  discuss  them.  The  decree  of  the  district  court  is 
reversed  and  a  decree  entered  in  this  court  vacating  the 
injunction  and  dismissing  plaintiff's  petition  at  costs  of 
plaintiff,  appellee  herein. 


Reversed  and  dismissed. 


Ragan,  C,  took  no  part  in  the  decision. 
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William  C.  Galloway  et  al.,  appellees,  v.  Mer- 
chants Bank  of  Neligh  et  al.,  appbixants. 

Piled  October  16,  1894.    Na  684B. 

1.  Decree  CaDcellng  Uortgagg  and  Ordering  Betum  of 
Ifotes:  Fkaud.  The  evidence  examined,  nnd  held  HafBcient 
to  niBtaiD  the  finding  and  decree  of  the  lower  conrL 

3.  Fraud  in  Froouring  ITotes  and  Mortgage :  Canoella- 
■  tiou:  Equity.  Where  a  party  iutentionftllj  miBrepresents  » 
materikl  fact  or  prodacea  a  fiJse  impreMion  with  the  pnrpose  to 
mialead  or  to  obtain  an  nndne  advantJige  of  another,  it  amoiuita 
to  a  poaitive  fraad,  to  remove  the  resnlta  of  which  a  conrl  of 
equity  will  afford  a  remedy. 

Appeal  from  the  district  court  of  Antelope  county. 
Heard  below  before  Allen,  J. 

W.  M.  RoberUon,  for  appellants. 

S.  D.  Jackaon,  contra. 

Harrison,  J. 

April  30,  1891,  the  appellees  herein  filed  a  petition  in 
the  district  court  of  Antelope  county  alleging,  ineubstaDce, 
after  pleading  the  corporate  character  of  appellant  and  de- 
fendaut  the  Merchants  Bank  of  Neligh,  that'  on  or  about 
January  25,  1890,  ap|)cllees  were  indebted  to  the  bank, 
and  being  desiious  of  effecting  a  loan  on  some  real  estate 
then  owned  by  them  and  situated  in  Antelope  county,  in 
order  to  pay  the  debt  to  the  bank,  and  being  solicited  by 
the  bank  to  make  an  application  to  or  through  it  for  such 
loan,  made  an  applicatiua  iu  writing  in  which  all  the  term» 
and  conditions  of  the  loan  to  be  made  were  generally  slaied, 
eicept  that  no  mention  was  therein  made  of  the  rate  of  in- 
terest which  should  be  paid  on  the  money  loaned  if  the 
loan  should  be  obtained,  the  coutract  in  regard  to  the  rate 
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of  interest  to  be  paid  by  appellees  on  any  loan  effected  for 
them  being  that  they  were  to  pay  such  a  rate  of  interest  as 
might  be  demanded  by  the  party  with  whom  the  loan  was 
negotiated  or  effected,  and  no  more,  the  bank  not  to  charge 
or  receive  any  commission  or  bonus  for  making  the  loan. 
It  was  further  agreed  that  the  president  of  the  bank  should 
go  east  for  the  purpose  of  procuring  the  loan,  the  appellees 
to  pay  all  the  necessary  expenses  of  the  journey.     Pur- 
suant to  this  understanding  a  trip  was  made  to  New  York 
by  the  president  of  the  bank,  and  a  loan  of  $12,000  ne- 
gotiated for  appellees  with  one  Henry  L.  Pratt,  the  rate  of 
interest  to  be  seven  per  centum  per  annum;  that  the  ap- 
pellee executed  notes  for  the  $12,000,  payable  to  Henry 
L.  Pratt,  or  order,  with  interest  at  seven  per  cent  per  an- 
num, and  a  real  estate  mortgage  to  secure  its  payment,  and 
executed  ten  notes  of  $120  each,  payable  to  Henry  L.  Pratt, 
or  order  or  bearer,  whether  to  order  or  bearer  being  one  of 
the  facts  in  dispute  in  the  case^  the  appellees  stating  that 
these  ten  notes  were  made  payable  to  Henry  L.  Pratt  or 
order,  and  altered  after  delivery  and  without  their  knowl- 
edge by  the  erasure  of  the  word  "order"  and  insertion  of 
"bearer."     These  ten  notes  were  payable  on  the  first  of  the 
months  of  January  and  July  of  the  five  years  succeeding 
1889,  ending  with  January,  1894,  and  were  secured  by  a 
mortgage  on  real  estate  in  Antelope  county,  which  was  par* 
ticularly  described  in  the  petition;  that  appellees  were  in- 
duced to  execute  the  ten  notes  and  the  mortgage  securing 
the  same  by  the  representations  of  the  officers  of  the  bank 
to  the  effect  that  Henry  L.  Pratt  demanded  nine  per  cent 
interest  per  annum  on  the  $12,000  loaned  to  appellees,  but 
desired  it  divided  as  above  indicated  for  his  convenience, 
which    representations  were   false   and  untrue,  but  were 
relied  upon  by  appellees  and  by  them  taken  as  true,  and  be- 
lieved ;  that  the  bank  retained  the  ten  notes  and  the  mort- 
gage securing  them,  and  three  of  them  were  paid  by  appel- 
lees before  they  discovered  that  they  belonged  to  the  bank 
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and  not  to  Pratt,  and  had  been  retained  by  it  as  a  commis- 
eioD  or  bonas  for  making  the  loan  contrary  to  the  terms  of 
t be  agreement  between  the  bank  and  appelleet;,  and  the  fur- 
ther fa<^  that  Pratt  had  demanded  and  was  to  receive  only 
seven  per  cent  on  the  $12,000  loan.  It  is  further  alleged 
that  they  paid  a  bill  of  $365,  claimed  by  the  bank  to  be 
tlie  expenses  of  efTecttng  and  perfecting  the  loan.  The 
prayer  of  the  petition  was  for  a  cancellation  of  the  remain- 
ing seven  notes  of  $120  each  and  the  mortgage  securing 
them,  the  quieting  of  title  in  plaintiffs  to  the  real  estate 
covered  by  the  mortgage,  and  a  judgmeut  against  the  bank 
for  the  amount  of  the  three  notes  paid  tu  it.  The  answer 
of  the  bank  admitted  the  existence  and  corporate  character 
of  the  bank  and  denied  each  and  every  other  all^tion  of 
the  petition  except  the  payment  of  the  three  notes  of  $120, 
and  stated,  or  admitted,  they  were  paid  to  Pratt.  The 
answer  filed  for  Henry  L.  Pratt  admitted  that  the  bunk 
existed  and  was  incorporated  as  staled  in  the  petition ;  fur- 
ther admitted  the  execution  of  the  notes  and  mortgages  as 
alleged  in  the  petition,  and  that  he  made  the  loan  of  $12,000 
to  bear  interest  at  the  rate  of  seven  per  centum  per  annum, 
and  stated  his  understanding  was  and  is  tliat  the  ten  notes 
for  $120  each  were  for  the  sum  charged  by  the  bank  as  a 
commission  for  negotiating  or  effecting  the  loan  of  $12,000, 
and  denied  all  the  other  allegations  of  the  petition,  and  for 
further  answer  or  cross-liill  declared  upon  the  seven  notes 
of  $120  each  as  beIon;;ing  to  and  being  owned  by  the  de- 
fendant Henry  L.  Piutt,  and  asked  for  foreclosure  of  the 
mortgage  se?urin^  them  for  alleged  breach  of  its  conditions 
in  n^rd  to  payment  of  the  notes.  The  appellees  filed 
a  reply  to  these  several  answers,  in  which  all  new  mat- 
ter in  the  answers  was  denied  and  the  fact  of  Ibe  alteration 
of  the  ten  notes  was  pleaded,  and  it  was  further  alleged 
that  Pratt  was  not  the  owner  of  the  seven  $120  notes,  but 
that  they  had  been  delivered  to  him  in  frand  of  appellees' 
riglits,  and  to  prevent  them  from  obtaining  relief  in  this 
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action,  and  that  Pratt  well  knew,  and  was  informed  at  the 
time  the  notes  were  delivered  to  him,  all  the  facts  and  cir- 
cumstances attending  their  execution  as  pleaded  in  the 
petition.  A  trial  of  the  issues  to  the  court  resulted  in  the 
following  findings  and  decree,  from  which  the  bank  and 
Pratt  have  appealed  to  this  court,  to-wit: 

"Be  it  remembered,  that  on  this  29th  day  of  June,  A. 
D.  1892,  this  cause  came  on  to  be  heard  before  the  court, 
the  plaintiils  appearing  by  N.  D.  Jackson,  their  attorney, 
the  defendant  by  W.  M.  Robertson,  its  attorney,  and  the 
evidence  was  submitted  to  the  court,  and  the  court,  after 
hearing  the  argument  of  counsel,  and  being  fully  advised  in 
the  premises,  finds  for  the  plaintiffs,  and  that  the  allegations 
contained  in  the  plaintiffs'  petition  are  true;  that  on  or 
about  the  25th  day  of  January,  1889,  the  defendant  the 
Merchants  Bank  of  Neligh  negotiated  for  the  plaintiffs  a 
loan  for  the  sum  of  $12,000  from  the  defendant  Henry  L. 
Pratt ;  that  the  contract  between  the  plaintiffs  and  the  de- 
fendant the  Merchants  Bank  of  Neligh  for  the  negotiation 
of  said  loan  was  in  writing,  except  the  contract  as  to  the 
rate  of  interest  to  be  paid  by  the  plaintiffs;  that  the  de- 
fendant the  Merchants  Bank  of  Neligh  agreed  with    the 
plaintiffs,  at  the  ti^me  of  the  execution  of  said  contract, 
that  the  rate  of  interest  on  said  loan  would  be  such  rate  of 
interest  as  the  said  defendant  the  Merchants  Bank  of  Neligh 
would  be  enabled  to  negotiate  said  loan  for  in  the  east,  and 
that  the  plaintiffs  would  not  be  required  to  pay  any  other 
or  greater  rate  of  interest  than  that  for  which  the  note 
could  be  negotiated,  and  that  plaintiffs  should  not  be  re- 
quired to  pay  the  defendant  the  Merchants  Bank  of  Ne- 
ligh any  commission  fees  or  charges  except  the  actual   ex- 
penses incurred  in  negotiating  said  loan;  that  the  said  loan 
was  negotiated  for  the  purpose  of  paying  an  indebtedness 
to  the  said  defendant  the  Merchants  Bank  of  Neligh  ;   that 
at  the  time  of  the  execution  of  the  notes  and  mortgages 
securing  the  said  loan,  the  defendant  the  Merchants  Bank 
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of  Neligh  falsely  represented  to  the  plaiDliRs  that  the  rate 
of  interest  demanded  by  the  defendant  Henry  L.  Pratt,  to 
whom  the  said  note  had  been  negotiated,  was  nine  per  cent, 
aad  that  the  defendant  Henry  L,  Pratt  desired  the  plainl- 
iSs  to  execute  and  deliver  to  the  defendant  Henry  L.  Pratt 
a  note  for  the  sum  of  $12,000,  drawing  inlerest  at  the  rate 
of  seven  per  cent  per  annum,  payable  semi-annually,  and 
ten  notes  for  the  sum  of  $120  each,  representing  the  re- 
Diainder  of  the  nine  per  cent  interest,  one  payable  in  six 
months  from  the  date  of  execution  of  said  notes  and  one 
each  six  months  thereafter,  until  said  notes  were  fully  paid; 
that  thereu[>on  the  plaintiffs,  relying  upon  the  representa- 
tions of  the  defendant  the  Merchants  Bank  of  Neligh,  exe- 
cuted and  delivered  to  the  defendant  the  Merchants  Bauk  of 
Neligh,  for  the  use  and  bene6t  of  the  defendant  Henry  L. 
Prait,  a  note  for  the  sum  of  $12,000,  drawing  interest  at  the 
rate  of  seven  per  cent  per  annum,  and  a  mortgage  upon  the 
property  in  Antelope  county  securing  the  same,  and  ten 
notes  of  $120  eaci),  payable  to  Henry  L.  Pratt  or  bearer, 
one  payable  on  the  1st  day  of  July,  1889,  and  one  each  six 
months  thereafter,  and  to  secure  the  payments  of  said  notes 
executed  and  delivered  to  the  defendant  the  Merchants  Bank 
of  Neligh,  for  the  use  and  benefit  of  the  defendaut  Henry 
L.  Pratt,  a  mortgage  upon  the  following  described  real  es- 
tate, situate  in  Antelope  county,  Nebraska,  to-wit,  block 
22,  in  the  city  of  Neligh,  and  the  said  mortgage  was  filed 
for  record  in  the  office  of  the  county  clerk  of  Antelope 
county,  Nebraska,  on  the  28th  day  of  January,  1 889,  at 
3  o'clock  P.  M.  and  recorded  in  book  'W  of  Mortgages, 
at  page  483 ;  and  that  the  plaintiff  also  paid  the  defend- 
ant the  Merchants  Bank  of  Neligh  about  the  sum  of 
$365  expenses  in  negotiating  said  loan;  the  plaintiffs 
have  paid  the  note  for  $120  which  matured  on  the  1st 
day  of  July,  1889,  and  the  note  for  $120  which  matured 
on  the  1st  day  of  January,  1890,  and  the  note  for  $120 
wliicb  matured  on  the  1st  day  of  July,  1890.     The  court 
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further  finds  that  the  defendant  the  Merchants  Bank  of 
Neligh  negotiated  said  loan  to  the  defendant  Henry  L.  Pratt 
at  an  agreed  rate  of  interest,  and  that  the  rate  charged  and 
received  by  the  defendant  Henry  L.  Pratt  was  seven  per 
cent,  and  no  more ;  that  the  defendant  the  Merchants  Bank 
of  Neligh  did  not  deliver  to  the  defendant  Henry  L.  Pratt 
the  said  ten  promissory  notes  of  $120  each,  nor  the  pro- 
ceeds thereof,  but  unlawfully,  and  in  fraud  of  the  plaint- 
iffs' rights,  converted  said  ten  notes  to  their  own  use  and 
benefit.  The  court  further  finds  that  the  three  notes  paid 
aforesaid  by  plaintiffs  were  paid  to  the  defendant  the  Mer- 
chants Bank  of  Neligh,  believing  that  said  notes  belonged 
to  the  defendant  Henry  L.  Pratt,  and  before  the  discovery 
of  the  fact  that  the  defendant  the  Merchants  Bank  of  Ne- 
ligh had  converted  said  notes  to  its  own  use.  The  court 
further  finds  that  after  the  payment  of  the  three  notes 
aforesaid  the  defendant  the  Merchants  Bank  of  Neligh 
conveyed  the  remaining  seven  notes  to  the  defendant  Henry 
L.  Pratt,  but  that  the  defendant  Henry  L.  Pratt  acquired  the 
title  and  possession  of  said  notes  with  a  full  knowledge  of 
the  fact  hereinbefore  enumerated.  The  court  further  finds 
that  no  consideration  was  ever  paid  by  the  defendant  the 
Merchants  Bank  of  Neligh  or  received  by  the  plaintiffs  for 
the  said  ten  notes  of  $120  each  and  the  mortgage  securing 
the  same,  and  that  said  notes  and  moctgage  are  fraudulent 
and  void  and  that  the  plaintiffs  are  entitled  to  have  the 
same  surrendered  to  them  and  the  said  mortgage  canceled 
and  the  cloud  created  thereby  upon  the  title  to  the  plaint- 
iffs' property,  to-wit,  block  22,  in  the  city  of  Neligh,  An- 
telo{>e  county,  Nebraska,  removed. 

"It  is  therefore  considered,  adjudged,  and  decreed  by 
the  court  that  the  defendant  surrender  to  the  plaintiffs  the 
seven  notes  of  $120  each,  payable  as  follows:  One  each  on 
the  first  days  of  the  months  of  January  and  July,  1891; 
one  each  on  the  first  days  of  January  and  July,  1892;  one 
each  on  the  first  days  of  January  and  July,  1 893,  and  the 
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ch  matures  od  llie  first  <1ay  of  January,  1894;  &ad 
morigage  given  to  secure  the  same,  to-wit,  tlie 
e  executed  by  the  plaintiSs  and  tiled  in  the  ot&tx 
aunty  clerk  of  Antelope  county,  Nebraska,  on  the 
Y  of  January,  1889,  at  3  o'clock  P.  M.,  and  re- 
n  book  '  W  of  Mortgages  at  page  483,  be,  and 
e  hereby  ia,  canceled  and  annulled  and  rendered 
roid  and  of  no  force  and  effect,  and  that  the  cloud 
Dy  the  said  mortgage  upon  the  title  of  the  plainliff 
the  same  hereby  is,  removed  ;  and  the  defendants, 
,  of  them,  are  enjoined  and  restrained  from  claiming 
,  title,  or  oilier  interest  in  said  property  by  virtue 
mortgage,  and  that  the  plaintiffrj  liave  and  recover 
e  defendant  the  Merchants  Bank  of  Neligli  the 
MIO,  with  interest  thereon  at  the  rate  of  seven 
per  anuum  from  this  date  ;  to  all  of  which  find- 
defendants  at  the  time  excepted . 
afterwards,  to-wit,  on  the  same  day,  the  day  the 
w  came  on  for  hearing  upon  the  mntion  of  the  de- 
fer a  new  trial,  and  the  court,  after  hearing  the  ar- 
of  the  counsel,  abd  being  fully  advised  in  the 
.,  overruled  said  motion,  to  which  order,  ruling, 
;ment  of  the  court  the  defendants  then  and  there 
lepted,  and  forty  days  are  allowed  to  settle  bill  of 
ns.  It  is  further  ordere«1  that  the  defendants  have 
ver  from  the  plaintiffs  herein  the  cosia  of  this  ac- 
ed  at  $6.93.  Plaintiffs  exce|rt  to  that  portion  of 
X  wherein  the  court  finds  that  Ihe  notes  in  contro- 
:re  made  payable  to  Henry  L.  Pratt  or  bearer." 
lain  contention  of  counsel  for  appellants  in  their 
id  is  that  the  findings  and  decree  were  not  snp- 
)y  the  evidence.  We  have  read  and  carefully  ex- 
all  the  testimony  in  the  case  and  deem  it  unneces- 
piote  from  it  at  large  and  comment  upon  it  here, 
II  consideration  of  it  leads  us  to  conclude  that  the 
lation  of  the  district  court  was  sustained  by  the 
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Counsel  for  appellants  further  contend  that  appellees 
should  at  least  have  offered  to  pay  what  it  was  reasonably 
worth  to  procure  the  loan,  befure  asking  to  have  the  com- 
mission notes  and  their  accompanying  mortage  canceled, 
under  the  rule  that  "  he  who  seeks  equity  miiat  do  equity." 
The  evidence  shows  that  they  paid  the  bank  $365  for  pro- 
curing the  loan,  or  as  expenses  of  the  trip  to  New  York 
by  the  president  or  officers  of  the  bank  to  o^otiate  this 
loan,  in  exact  pursuance  of  the  terms  of  the  agreement  of 
the  parties  as  contended  by  appellees,  and  having  deter- 
mined that  the  finding  of  the  lower  court  that  the  contract 
was  as  alleged  or  claimed  by  the  appellees  was  sustained 
by  the  testimony,  the  l>ank  must  be  held  to  its  terms,  and 
having  been  paid  what  it  agreed  to  take  acconling  to  auch 
contract,  it  has  received  its  whole  com|iensation,  and  it  was 
unnecessary  for  the  appellees  to  offer  lo  pay  more  before 
they  were  in  a  position  to  ask  relief  in  acourtof  equity. 

Having  reached  the  conclusion  that  the  dndings  of  fact 
as  announced  by  the  judge  of  the  district  court  were  sup- 
ported by  the  evidence,  we  must  apply  to  them  the  rules 
which  govern  courts  of  equity  iri  affording  relief  in  cases 
of  the  nature  of  the  one  at  bar,  and  we  are  satisfied  that 
the  case  was  one  that  by  its  facts  and  circnm^iancea  war- 
ranted the  remedy  granteil.  The  rule  has  been  staled  in 
Baniard  v.  Roane  Iron  Co.,  2  S.  W.  Rep.  [Tenn.],  25,  as 
follows:  "It  is  likewise  true  that  where  a  [larty  intention- 
ally or  by  de^iigo  luisrepresenls  a  material  fact  or  produces  a 
false  impre3.sion,  in  onler  to  mislead  another  or  to  obtain  an 
undue  advantage  of  him,  in  every  such  case  there  is  a  posi- 
tive fraud  in  the  fullest  sense  of  the  term;  nor  can  it  be 
niiuDtained  that  the  evidence  of  the  fraudulent  representa- 
tions is  to  be  excluded  upon  the  doctrine  that  all  represen- 
tations are  merged  in  the  writings  subsequently  executed 
by  the  parties.  This  rule  has  no  application  when  a  suit  is 
brought  to  be  reli^'ed  against  a  written  insirument  on  the 
ground  of  fraud.     The  purpose  is  not  to  contradict  or  vary 
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the  terms  of  the  written  agreement^  but  relief  is  sought  upon 
the  ground  that,  by  false  representations,  the  parties  are 
entrapped  into  an  agreement  which  they  would  not  other- 
wise have  made.  It  is  not  denying  the  deed  nor  its  terms 
to  insist  that  it  is  vitiated  by  fraud ; "  citing  Finlay  v.  King, 
3  Pet.  [U.  S.],  382.  (See,  also,  Union  Central  Life  Ins. 
Co.  V.  Huycky  32  N.  E.  Rep.  [Ind.j,  580,  and  citations.) 
The  decree  of  the  district  court  is 

Affirmed. 


William  H.  Pickens,  appellee,  v.  Milton  D.  Polk 

et  al.,  appellants. 

FlLKD  OcroBKB  16, 1894.     No.  5568. 

1.  Mechanics'  Liens :  Foreclosubb:  Parties:  Pubchaseb  of 
Pbemises:  Summons:  Publication.    A  purchaser  of  real  es- 
tate, daring  the  life  of  a  mechanic's  lien  to  which  it  is  subject, 
is  a  necessary  party  to  an  action  to  foreclose  the  lien,  and  where 
a  petition  is  filed  in  which  the  party  who  owned  the  premises 
when  the  lien  attached,  and  who  contracted  for  the  labor  and 
materials,  the  account  of  which  was  the  basis  for  the  claim  and 
t     lien,  together  with  the  purchaser  of  the  premises  and  holder  of 
the  legal  title,  are  named  as  defendants,  the  owner  must  be 
served  with  summons  issued  of  date  prior  to  the  expiration  of 
the  two  years  during  which  the  lien  can  be  enforced,  or,  if  a  non- 
resident, service  ol  notice  by  publishing  it  must  be  effected,  the 
first  publication  of  which  was  of  a  date  prior  to  the  termina- 
tion of  the  two  years  the  lien  had  to  run,  and  that  such  person's 
name  appears  in  the  petition  as  a  defendant,  or  that  service  of 
summons  is  completed  on  the  party  against  whom  a  personal 
Judgment  on  the  accoant  is'songht  before  the  time  for  bringing 
the  action  to  foreclose  the  lien  expires,  does  not  constitute  the 
Said  purchaser  of  the  premises  a  party  to  the  suit,  nor  will  it  be 
deemed  such  a  commencement  of  the  suit,  as  to  him,  as  to  admit 
of  his  being  brought  in  by  service  of  process,  either  personally 
Ot  by  publishing  notice  when  proper,  the  date  of  the  issaance  or 
^rst  publication  of  which  is  subsequent  to  the  expiration  of  the 
t«rm  of  the  life  of  the  lien. 
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2.  :   :    Liability  op  Vendor  op  Premises   Upon 

Account  por  Material:  Personal  JuDaMEKTS.  The  party 
who  owned  the  premises  when  the  improyements  were  made, 
and  who  contracted  therefor,  having  sold  the  property,  was  not 
a  necessary  party  to  the  sait  to  foreclose  the  lien;  but  where  the 
petition  was  framed  to  state  a  cause  of  action  against  him  on  the 
acconnt,  and  a  portion  of  the  relief  asked  was  a  personal  judg- 
ment against  him  for  the  amount  of  the  debt,  and  he  was  per- 
sonally served  with  process  in  the  action  and  appeared  therein 
and  answered,  heldy  that  it  was  competent  for  the  court  to  adju- 
dicate the  issues  arising  in  the  case  between  the  plaintiff  and 
such  party  defendant,  and,  if  the  evidence  warranted,  to  render 
judgment  against  him  for  the  amount  due  upon  the  account 

3.  Costs :  Jurisdiction  of  Courts.    Where  an  action  is  instituted 

in  the  district  court,  which  is  within  the  jurisdiction  of  a  justice 
of  the  peace,  the  plaintiff  in  such  action  will  not  be  entitled  to 
his  costs. 

Appeal  from  the  district  court  of  Cass  county.    Heard 
below  before  Chapman,  J. 

C  S.  Polk  and  E.  H,  WooUy,  for  appellants. 


MatiJiew  Gei'ing^  contra. 

Harrison,  J. 

On  or  about  the  


day  of ,  1889,  Milton  D. 

Polk,  one  of  the  defendants  in  this  case  in  the  district 
court,  it  appears,  was  the  owner  of  the  west  twenty  feet  of 
lot  12,  in  block  29,  in  the  city  of  Plattsmouth,  and  entered 
into  a  contract  with  William  H.  Pickens,  appellee,  for  the 
erection  by  him  for  Polk  of  an  addition  to  a  store-room 
situated  on  the  portion  of  the  lot  above  described.  On 
August  30,  1889,  Milton  D.  Polk  sold  the  property  and 
conveyed  the  title  to  John  F.  Polk,  who,  on  May  16,  1891, 
sold  the  premises  and  transferred  the  title  to  one  S.  O.  Lee- 
son,  who  was  then,  and  continued  to  be,  a  resident  of  the 
state  of  Indiana.  July  10,  1889,  appellee  Pickens  filed  a 
lien  for  the  price  of  material  furnished  and  value  of  labor 
performed  under  the  contract,  and  on  the  9th  day  of  July, 
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1891,  filed  his  petition  in  the  district  court  of  Cass  county, 
by  which  he  sought  to  foreclose  his  lien,  naming  in  such 
petition  as  defendants  Milton  X>.  Polk  and  S.  O.  Leeson, 
and  on  the  same  day  he  filed  the  petition,  procured  a  sum- 
mons to  issue,  directed  to  the  sheriff  of  Cass  county,  which, 
by  its  terms,  commanded  service  upon  Milton  D,  Folk  and 
3.  O.  Leeson.  This  writ  was,  the  record  discloses,  re- 
turned the  date  of  its  issuance,  indorsed  as  follows: 
"  State  op  Nebraska,  1 
Cass  County.         /     ' 

"I  hereby  accept  personal  service  of  the  within  sum- 
mons this  9th  day  of  July,  1891,  and  enter  voluntary  ap- 
pearance in  said  cause.  Milton  D.  Polk," 

September  14,  1891,  there  was  filed  in  the  office  of  the 
clerk  of  the  district  court  an  affidavit,  the  object  of  which 
was  to  procure  service  by  publication  upon  S.  O.  Leeson, 
and  upon  December  16,  1891,  proof  of  publication  was 
filed,  showing  that  publication  of  the  notice  was  commenced 
of  date  November  20,  1891.  The  defendants  appeared  and 
answered,  the  answer  of  Leeson  containing  the  following 
as  one  of  the  defenses  to  the  action  of  appellees  and  is  the 
only  one  which  need  be  noticed  here,  to-wit :  "  Further 
answering,  said  defendant  alleges  that  more  than  two  years 
have  elapsed  since  the  filing  of  the  pretended  lien  of  plaint- 
iff before  the  commencing  of  this  action  against  this  de- 
fendant and  service  of  process  upon  him  by  actual  or  con- 
structive service,  and  that  as  to  this  pretended  lien  plaintiff 
is  barred  by  statute  of  limitation."  There  was  a  trial  to 
the  court,  a  determination  of  the  issues,  and  a  decree  in  fa- 
vor of  plaintiff,  from  which  the  defendants  have  appealed. 

The  main  question  presented  to  the  court  for  considera- 
tion and  determination  relates  to  the  validity  of  the  lien, 
or  its  being  rendered  incapable  of  enforcement  against  the 
property  because  of  the  length  of  time  which  had  elapsed 
or  intervened  between  its  filing  and  the  date  of  the  com- 
m«icement  of  the  action,  and  this  depends  upon  whether 
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the  action  was  cxtminenced  againet  Leeson,  the  owner  of  tlie 
property  and  holder  of  the  title  when  the  petition  was  filed 
and  the  summons  issued  which  was  not  and  could  not  be 
served  od  him,  or  when  the  first  publication  of  the  notice 
was  made  upon  which  the  decree  foreclosing  the  lien  as  to 
the  rights  of  Leeson  was  based.  The  law  of  this  state 
governing  mechanics'  liens  and  their  enforcement  provides 
its  own  rule  limiting  the  time  of  the  existence  of  any  lien, 
and  within  which  an  action  must  be  instituted  for  stib- 
jectiDg  the  projierty  against  which  it  stands  as  a  lien  to  the 
payment  of  ihc  debt  or  account  for  which  it  is  security,  to 
two  years,  and  it  is  conceded  in  this  case  that  the  petition 
was  filed  and  the  summons  which  was  served  on  Polk  was 
issued  before  the  expiration  of  two  years  from  the  date 
of  the  filing  of  the  lien,  but  that  the  affidavit  for  further 
and  indeed  all  proceedings  relating  lo  the  service  by  piil)- 
licatton  of  the  notice  upon  Leeson  were  all  subsequent 
to  the  two  years  limitation.  Section  Id  of  the  Code, 
in  reference  to  the  time  when  an  action  shall  be  com- 
menced, is  as  follows:  "An  action  shall  be  deemed  cum- 
menoed,  within  the  meaning  of  this  title,  as  to  the  defend- 
ant, at  the  date  of  the  summons  which  is  served  on  him; 
where  service  by  publication  is  proper,  the  action  siiall  be 
deemed  commenced  at  the  date  of  the  first  publicatiun, 
which  publication  shall  be  r^ularly  made; "  and  a  portion 
of  section  17,  on  the  same  pag«  of  the  statutes  cited, 
states:  "The  absence  from  the  state,  death,  or  other  disa- 
bility of  a  non-resident,  save  the  cases  mentioned  in  this 
section,  shall  not  operate  to  extend  the  period  within  which 
actions  m  ran  shall  be  commenced  by  and  against  such  non- 
resident or  his  representatives."  This  is  an  action  tn  rem, 
and  one  in  which  either  constructive  service  or  service  by 
summons  was  proper  and  suflicient  under  other  provisions 
of  our  law  governing  service  in  such  actions,  and  service 
by  publication  could  have  been  made  on  Leeson,  he  being 
a  non-resident  of  the  state,  and  he  was  a  necessary  party 
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to  the  action  adA  the  one  against  whom  tlie  action  to 
fonclose  must  be  instituted,  (See  McCormtek  v.  Lmcton, 
3  Neb.,  480;  Phillips,  Mechanica'  Liens  [3d  ed.],  sec. 
399.)  Milton  D.  Polk  was  not  a  necessary  party  to  the 
action  to  foreclose.  The  action,  so  far  as  it  was  one 
against  him,  was  for  judgment  upon  the  account.  He 
had  no  further  interest  in  the  property.  {MeComiek 
V.  LawtOR,  supra;  Phillips,  Mechaiu<«'  Liens  [3d  ed.], 
sec.  396.)  The  relief  sought  as  against  each  of  the  ap- 
pellants was  entirely  distinct  and  separate,  and  discon- 
nected from  that  demanded  against  the  one  whom  the 
petitioD  attempted  to  join  with  liim  in  the  action.  The 
(ause  could  have  been  dismissed  as  to  either,  and  proceeded 
to  completion  as  to  the  other,  and  the  same  relief  obtained 
as  to  him  as  in  the  action  as  it  was  prosecuted  in  which 
they  were  attempted  to  be  joined.  The  remedy  as  against 
the  one  was  iu  no  manner  or  degree  dependent  for  its  en- 
forcement upon  the  enforcement  of  the  remedy  against  the 
other,  and  we  are  satisfied  that  the  issuance  of  the  summons 
and  its  service  upon  Milton  D.  Polk  was  uot  a  commence- 
ment of  the  action  to  foreclose  the  lien  as  against  the  rights 
ofLjsvsoa,  the  then  owner  of  the  real  estate,  and  the  action 
must  be  considered  as  not  commenced  as  to  Leeson  until 
the  '<lateof  the  first  publication  of  notice  to  him,  which  was 
too  late.  The  lien  had  become  incapable  of  enforcement 
befvre  the  affi<tavit  of  publication  was  filed.  The  fact  that 
he  was  named  in  the  petition  did  not  make  him  a  party  to 
the  action.  He  did  not  become  a  party  until  served  with 
notiee,  in  this  case,  nor  until' publication  of  the  notice. 
{Geutcke  Boot  &  Shoe  Mfg.  Cki.  v.  Seevera,  52  N.  W.  Rep. 
[la.],  555.)  The  suit  could  not  be  deemed  commenced  as 
to  Leeson  until  he  was  brought  in  as  a  party.  (See  Green 
v.Sanford,  34  Neb.,  363;  AuUnan  v.  GoU,  16  Neb.,  4; 
^rimffim  v.  Cooper,  36  Neb.,  73.)  Judgment  was  ren- 
dered in  the  district  court  against  Milton  D.  Polk  for  the 
amount  of  the  account.     The  court  had  jurisdiction  of  the 
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subject-matter.  The  case  as  against  Polk  was  for  a  judg- 
ment on  the  account,  and  he  had  been  duly  served  with  sum- 
mons, or  had  accepted  service,  answered,  and  joined  issues. 
We  think  the  action  of  the  court,  by  which  it  retained  and 
tried  the  controversy  between  appellee  and  Milton  D.  Polk 
on  the  account  and  adjudicated  it,  was  proper  and  right. 
Judgment  was  also  rendered  against  Milton  D.  Polk  for  the 
costs.  This,  it  is  contended,  should  not  have  been  done, 
for  the  reason  that  by  the  amount  involved,  and  for  which 
the  appellee  recovered  a  judgment,  it  was  within  the  juris- 
diction of  a  justice  of  the  peace  and  the  action  on  the  ac- 
count should  have  been  commenced  in  the  lower  court,  and 
hence  the  appellee  was  not  entitled  to  his  costs  on  this 
branch  of  the  case.  This  contention  is  correct  and  the 
appellee  cannot  recover  his  costs.  {Goodman  v. Pence^  21 
Neb.,  459.)  The  decree  of  the  district  court,  in  so  far  as 
it  awards  a  foreclosure  of  the  mechanic's  lien  and  costs  of 
the  action  to  appellee,  is  reversed.  The  action  is  dismissed 
as  to  S.  O.  Leeson,  and,  as  thus  modified,  the  decree  of  the 
district  court  is  affirmed. 


Judgment  accordingly. 
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William  R.  Jones  v.  William  A.  Wolfe, 


Filed  October  16, 1894.    No.  5204. 

After  a  bill  of  exceptions  has  been  quashed  it  can  bo  con- 
sidered for  DO  farther  purpose  in  the  case  in  which  it  was  orig- 
inally filed  in  this  court. 

Errob  from  the  district  court  of  Grage  county.     Tried 
below  before  Broad y,  J. 

E,  0,  Kretsinger  and  Oeo.  B.  Everitt,  for  plaintiff  in 
error. 
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Oeorge  A.  Murphy,  contra. 

Ryan,  C. 

On  motion,  the  bill  of  exceptions  in  this  case  was  quashed 
at  the  September  term  of  this  court,  1892.  The  questions 
argued  pertained  to  matters  of  fact  wl)ich  render  it  neces- 
sary to  resort  to  the  bill  of  exceptions  to  determine  what, 
if  any,  merit  is  involved.  Counsel  for  plaintiff  in  error 
cite  the  cases  of  Donavan  v.  SherwiUy  16  Neb.,  130,  Scott  r. 
Waldeck,  11  Neb.,  525,  and  City  of  Seward  v,  Klenk,  27 
Neb.,  615,  in  support  of  the  proposition  that  a  bill  of  ex- 
ceptions, though  quashed,  may  be  examined  to  ascertain 
whether  or  not  there  was  sufficient  evidence  to  sustain  the 
verdict  One  of  the  cases  cited  tends  to  sustain  the  view 
contended  for,  and  yet  it  seems  to  us,  upon  full  considera- 
tion of  the  matter,  that  this  is  wholly  without  warrant,  for 
if  the  bill  of  exceptions  is  quashed,  its  contents,  as  show- 
ing what  the  evidence  was,  are  no  more  matters  for  the  con- 
sideration of  this  court  than  if  there  had  been  no  attempt 
to  evidence  them  by  a  bill  of  exceptions.  In  Webster's 
International  Dictionary  the  law  definition  of  the  word 
"quash''  is  given  as  "to  abate,  annul,  overthrow,  or  make 
void;  as,  to  quash  an  indictment. '^  By  the  ruling  of  this 
court  quashing  the  bill  of  exceptions,  it  was  rendered  void ; 
hence  it  can  be  consulted  for  no  purpose  connected  with  the 
farther  proceedings  in  the  case.  The  judgment  of  the  dis- 
trict court  is,  therefore, 

Affirmed. 
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WiLLARD  Kent  et  al.  v.  8hic?kle,  Harrison  &  How- 

A^D  Iron  Company  et  al. 

FiLRD  OCTOBBB  16,  1894.     No.  5683. 

Sheriff's  Commission  on  Execution  Sale.  Where,  on  a 
sheriff's  sale  of  real  property,  a  check  of  the  purchaser  has  been 
received  and  used  hy  the  sheriff  with  the  assent  of  all  jMirties 
concerned,  the  commission  of  the  sheriff  will  not  he  denied  aim* 
ply  hecanse,  technically  speaking,  no  money  was  receiyed  or  dis- 
harsed  hy  him. 

'  Error  from  the  district  court  of  Saline  countj*     Tried 
below  before  Hastings,  J. 

J.  R,  Webster y  for  plaintiffs  in  error. 
M.  H.  Fleming^  contra. 

Ryan,  C. 

The  proceeding,  from  which  error  is  taken  to  this  court, 
was  the  ruling  of  the  district  court  of  Saline  county  on  a 
motion  to  retax  costs.  Tiie  motion  was  sustained  as  to  a 
part  of  the  items  and  overruled  as  to  the  commission  of  the 
sheriff,  and  to  review  the  ruling  last  named  the  case  is 
brought  into  this  court.  A  decree  was  rendered  in  the 
original  case,  which  was  entitled  "The  Shickle,  Harri.son 
&  Howanl  Iron  Company  v.  Willard  Kent  etal.,"  includ- 
ing John  R.  Johnston  and  George  D.  Stevens.  The 
Shickle,  Harrison  &  Howard  Iron  Company  had  a  judg- 
ment against  Willard  Kent  and  Horace  G.  H.  Tarr  for  the 
enforcement  of  a  lien  against  the  real  property  afterwards 
sold  for  the  sum  of  §14,977.39;  Zephania  Waterman,  a 
like  judgment  and  decree  for  the  sum  of  $708.68;  John 
Hawk,  a  like  judgment  and  decree  for  the  sum  of  $323.69 ; 
all  of  which  parties  had  equal  priority.  The  lien  second 
in  priority  and  subject  to  those  above  was  that  of  the  Crete 
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Improvement  &  Investment  Company,  John  R.  Johnston, 
and  George  D.  Stevens  for  the  sum  of  $15,393.75.  On 
the  order  of  sale  issued  for  the  satisfaction  of  the  above 
liens,  the  property  was  sold  to  John  R.  Johnston  and 
George  D.  Stevens  for  the  sum  of  $30,000.  These  matters 
appear  from  a  certified  copy  of  the  decree,  order  of  sale, 
and  return  of  the  sheriff  thereon.  In  the  itemized  bill  at- 
tached to  the  sheriff's  return  he  taxed  for  commission  on 
sale  the  sum  of  $240.27.  The  sole  ground  on  which  the 
payment  of  this  commission  is  resisted  appears  in  the  affi- 
davit of  J.  R.  Webster,  introduced  in  evidence  and  consid- 
ered in  the  district  court  on  the  motion  to  retax  costs.  In 
this  affidavit  the  only  facts  pertinent  to  our  present  inquiry 
were  stated  in  the  following  language:  ^^The  sale  was 
made  to  John  R.  Johnston  and  George  D.  Stevens,  ta 
whom,  with  the  Crete  Investment  Company,  the  second 
lien  on  the  property  was  payable,  and  they  never  paid  to 
tbe  sheriff  any  money,  but  the  purchasers,  John  R.  John- 
ston and  George  D.  Stevens,  merely  gave,  April  19,  1892, 
the  day  of  sale,  a  check  of  $10,000  to  the  sheriff,  and  no 
more,  and  the  sheriff  never  reduced  the  same  to  money  but 
returned  the  same  to  them  that  day,  and  the  parties  inter- 
ested settled  with  the  clerk  and  between  themselves  and 
not  through  the  sheriff,  who  neither  received  nor  disbursed 
any  money  in  or  about  the  business  of  said  sale.'' 

The  contention  of  the  plaintiff  in  error  is  that  the  sheriff, 
under  the  statute,  was  entitled  to  collect  no  commission  be- 
cause of  the  showing  of  facts  above  made  and  not  contra- 
dicted. Section  5,  chapter  28,  Compiled  Statutes,  fixes  the 
fees  of  the  sheriff,  who  thereby  is  allowed  "  commission  on 
all  money  received  and  disbursed  by  him  on  execution,  or 
order  of  sale,  order  of  attachment,  decree,  or  on  sale  of  real 
or  personal  property,  shall  be  for  each  dollar  not  exceeding 
four  hundred  dollars,  three  cents;  for  every  dollar  above 
four  hundred  dollars  and  not  exceeding  one  thousand 
dollars,  two  cents ;  for  every  dollar  above  one  thousand 
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dollars^  one  cent."  Id  section  10  of  the  same  chapter 
it  is  provided  that  ^Mn  all  cases  in  the  district  or  su- 
preme court,  when  persons,  in  whose  favor  the  execu- 
tion or  order  of  sale  is  issued,  shall  bid  in  the  property 
sold  on  execution  or  decree,  the  sheriff  or  master  making 
such  sale  shall  receive  five  dollars  as  his  per  cent  on  such 
sale,  and  no  more."  The  criticism  of  the  commission 
charged  seems  to  be  largely  based  upon  the  fact  that  pay- 
ment was  made  of  the  $10,000,  not  by  the  use  of  money, 
but  by  a  check  of  Johnston  and  Stevens.  We  are  of  the 
opinion  that  as  none  of  the  parties  to  the  sale  made  any 
objection  to  the  medium  of  payment  of  this  $10,000,  that 
it  cannot  now  be  insisted,  merely  for  the  purpose  of  retax- 
ing  costs,  that  such  payment  never  was  in  fact  made.  It 
is  not  contended  that  the  bid  was  satisfied  by  receipting  for 
a  certain  amount  on  the  execution,  but  it  is  insisted  that 
payment  by  a  check  is  covered  by  the  proviso  "  where  any 
money  is  received  or  disbursed."  As  the  check  in  question 
was  received  and  disbursed  as  money  between  the  parties 
concerned,  and  for  all  purposes  performed  every  function 
that  money  could  have  done,  it  cannot  now  properly  be 
insisted  that  the  sheriff  should  not  be  allowed  his  commis- 
sion for  receiving  and  disbursing  the  amount  evidenced  by 
the  check.  In  this  connection  it  may  be  remarked  that 
the  property  was  not  bidden  in  by  a  party  in  whose  favor 
the  order  of  sale  issued,  for,  so  far  as  the  second  lien  is 
concerned,  it  was  in  favor  of  Johnston  and  Stevens  and  the 
Crete  Improvement  &  Investment  Company,  while  the  bid 
itself  was  in  favor  of  Johnston  and  Stevens  alone.  From 
the  affidavit  it  seems  quite  clear  that  it  was  necessary  that 
payment  of  the  bid  should  be  made  in  some  form,  and,  ac- 
cordingly, a  check  was  drawn  by  Johnston  and  Stevens 
in  favor  of  the  sheriff.  We  conclude,  therefore,  that  the 
judgment  of  the  district  court  was  right,  and  it  is 

Affirmed. 
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west  one  mile  od  the  section  line  between  sections  one  (1) 
and  twelve  (12),  town  six  (6),  range  eleven  (II).  The 
same  to  be  advertised  for  damages."  No  notice  of  any 
kind  was  published  or  served  on  the  appellant  previous  to 
the  entry  of  this  order.  A  few  days  prior  to  its  date  an 
informal  colloquy  was  had  between  the  members  of  the 
board  and  the  appellant  at  appellant's  house,  in  which  the 
chairman  of  the  board  proposed  and  plaintifi*  agreed  to  ac- 
cept $300  as  his  damages.  This  was' the  appellant's  ver- 
sion of  what  transpired.  One  member  of  the  board  testi* 
Ged  that  he  thought  the  appellant  clearly  understood  that 
the  board  agreed  to  allow  him  |300  as  his  damages, 
and  that  in  June,  1890,  appellant  asked  him  if  a  warrant 
for  that  amount  had  been  drawn,  to  which  the  witness  an- 
swered no,  but  did  not  tell  him  that  nothing  would  be  al> 
lowed,  Tbe  testimony  of  the  other  two  members  of  the 
board,  while  not  as  strongly  showing  grouhds  for  the  re- 
liance of  appellant  upon  the  promise  to  pay  him  $300 
for  the  property  taken,  yet  was  somewhat  corroborative 
of  the  testimony  already  setout.  The  appellant  claims  to 
have  relied  upon  this  promise  as  he  understood  it,  and  for 
that  reason  deemed  it  unnecessary  to  present  any  claim  for 
damages,  and  consequently  filed  do  such  claim.  The  no- 
tice published  after  the  entry  of  the  order  of  July  22, 
1890,  was  as  follows: 

"road  notice. 
"To  all  whom  it  may  concern:  The  following  section 
line,  being  deemed  for  the  good  of  the  public,  required  for  a 
public  road,  viz:  Commencing  at  the  southeast  corner  of 
section  one  (l),town  six  (G),  range  eleven  (11),  thence  run- 
niog  west  on  the  section  line  one  mile  and  terminating  at 
the  southeast  corner  of  section  two  (2),  town  six  (6),  range 
eleven  (11);  and  all  objections  thereto  or  claims  for  dam- 
ages must  be  filed  in  the  office  of  the  county  clerk  on  or 
before  noon  of  the  1st  day  of  December,  A.  D.  1890,  or 
such  roud  will  be  established  without  reft^reuoe  thereto. 
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Said  road  to  be  opened  under  section  24,  cliapier  78,  of 
Compiled  Statutes  of  Nebraska,     J.  G,  O'Conhell, 
"Otmnty  Clerk.' 

For  the  purpose  of  this  case  it  may  be  conceded  t 
this  notice  was  published  and  proof  of  that  foct  m 
as  required  by  law.  The  records  of  the  board  of  com 
commissioners  show  no  other  proceedings  with  referenof 
the  opening  of  this  road  than  those  above  set  out.  If 
not  questioned  that  the  averments  of  tlie  plaintiff's  p> 
tion  as  to  the  intention  to  open  the  road  wa.^  held  by 
ooanty  oommissioners  when  this  suit  was  b^un,  and, 
chai^;ed  in  the  petition,  that  but  for  this  injunction 
road  would  have  been  opened  on  the  line  designated. 

It  is  argued  by  the  appellee  that  the  failure  of  the 
peliant  to  file  his  claim  for  damages  within  the  time  fi: 
by  the  notice  for  that  purpose  barred  him  of  miy  righl 
insist  upon  compensation  for  the  taking  of  his  property 
a  condition  precedent  to  opening  the  road  in  questi 
Probably  our  statute  on  this  subject  is  open  to  this  o 
struction,  and  yet  it  seems  to  us  that  to  sustain  the  cont 
tion  of  the  appellee  would  be  to  ignore  entirely  the  p 
visions  of  aectioa  21,  article  1,  of  our  constitution,  wh 
b  in  the  following  language:  "The  property  of  no  pen 
shall  be  taken  or  damaged  for  public  use  without  just  cc 
pensation  therefor."  It  has  uniformly  been  held,  wl 
railroad  corporations  have  attempted  to  exercise  the  rij 
of  eminent  domain,  that  the  provision  of  the  section  of 
constitution  just  quoted  requires  that  they  must  instit 
proceedings,  ascertain  the  probable  damages,  and  make  p 
ment  of  them,  as  a  condition  precedent  to  entering  u] 
the  property  to  be  appropriated.  The  inference  that 
same  rule  should  be  applied  to  counties  is  justified  by 
opinion  in  the  caseof  Ztmmerman  v.  County  of  Kearney, 
Neb.,  620.  The  syllabus  of  that  case  is  as  follows:  "'. 
fore  a  county  can  appropriate  lands  to  public  use  for  a  pi 
lie  road,  it  must  provide  for  the  payment  of  damages 
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the  right  of  way,  either  by  the  appropriation  of  money 
from  the  proper  fund  for  that  purpose,  or  the  levy  of  suffi- 
cient taxes  to  pay  the  d&magee  upon  which  a  warrant  may 
be  drawD.  In  either  case  the  compensation  must  be  sure 
and  the  land-owner  may  enjoin  ihe  use  of  his  property  by 
the  public  until  Buch  compensation  is  made."  In  the  con- 
sideration of  the  case  just  cited  the  following  language  was 
used  by  Maxwell,  J.,  by  whom  the  opinion  of  the  court 
was  delivered :  "  If  we  understand  the  positiou  of  the  de- 
fendant in  error,  it  is  that  the  plaiotifT  must  give  up  his 
land  and  take  the  chances  of  recovering  payment  therefor. 
This  is  not  the  law.  The  rule  as  stated  in  jRepubtican  V. 
H,  Co.  V.  Fink,  18  Neb.,  82,  is  applicable  in  case  of  a  mu- 
nidpal  corporation  with  this  exception,  that  where  the 
damages  have  been  allowed  and  taxes  levied  to  pay  the 
same,  so  that  warrant  may  be  drawn  thereon,  the  levy 
constitutes  a  fund  that  is  available  to  the  land-owner  and 
the  property  may  be  appropriated  therefor.  In  other  words, 
the  proper  authorities  must  be  able  to  deliver  to  him  a  war- 
rant drawn  upon  the  proper  levy  before  the  public  can  ap- 
propriate his  property  t«  its  use.  Tliis  is  the  meaus  by 
which  public  corporations,  like  counties,  townships,  etc,  ef- 
fect payment.  There  must  be  an  absolute  provision  for 
payment,  however,  or  the  property  cannot  be  appropriated. 
Here  there  is  no  such  provision  and  the  land-owner  may 
enjoin  the  proceedings."  To  give  section  21  of  article  I 
of  the  constitution  full  effect  it  is  iiecessmy  that  a  corpora- 
tion which  proposes  to  appropriate  private  properly  for 
public  use  shall  take  such  steps  as  may  be  necessary  to  de- 
termine the  amount  of  damages  resulting  from  such  appro- 
priation and  provide  payment  therefor.  This  duty  should 
be  in  no  way  dependent  upon  whether  or  not  a  claim  for 
damages  has  been  filed  by  the  person  whose  property  is  to 
be  taken.  If  the  amount  of  damages  assessed  for  the  tak- 
ing of  the  property  is  deemed  by  the  property  owner  in- 
adequate, he  may  make  a  showing  of  that  inadequacy  be- 
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county  commissioners,  who  are  authorized  by 
26,  chapter  78,  Compiled  Statutes,  to  increase  the 
allowed  by  the  appraisers,  and  tliereafter  may  ex- 
s  right  of  appeal ;  but  in  the  first  instance  he  is  not 
to  take  affirmative  action  as  a  condition  upon  which 
bis  right  of  comj>ensatiou  for  taking  his  property 
ic  use.  The  decree  of  the  district  court  which  de- 
I  appellant  relief  was  wrong  and  its  judgment  is, 
h 

Reversed. 


lAsk  &  Door  Company  et  al.,  appellakts,  v. 
Henry  O.  Case  et  al.,  appellees. 

Filed  Octobbb  16,  18»9.     No.  5524. 

anics*  Liens:  Rioht^  op  Subcontbactor:  Tii)k  to 
c  Claims.  The  Btfttul«  gives  a  certaio  lima  for  filing  a  claim 
I  lien  bj  a  enbcon tractor,  and  the  mere  fact  that  a  stibooD- 
tor  has  postponed  the  filing  of  bis  liea  till  toward  tbeeodof 
time  limited  for  that  parpose,  will  not  interfere  with  his 
Btatntory  right,  no  matter  what  may  have  been  his  motiTe. 
:  MoRTQAOES :  SUBBOOATION.  The  right  of  aubrogation 
noDejrs  loaned  on  a  mortgage  ased  to  pa;  prior  moTtgogce 
I  be  predicated  upon  some  recognized  equitable  principlei 
I  as  mistake,  an  agreement  or  uoderatandiug  that  the  loan 
for  the  express  purpose  deeignaled,  or  Ihe  like.  The  mere 
that  witb  the  proceeds  of  a  later  mortgxge  prior  mortgages 
1  been  paid  that  Ihe  lien  of  them  might  be  removed  affords 
;ronnd  for  anbrogation  thereto. 

:  Claim  Against  Skpabatb  Pbopebtibs.  Dnder  an  en- 
contract  for  tbe  erection  of  boildings  on  lots  aot  conlignons 
acb  other,  one  claim  for  a  mechanic's  lien  may  properly  be 
I  against  boib  improved  properties  where  Ihe  claimant  of 
I  lien  has  contribnled  material  or  labor  to  both  improve- 
Its. 

:al  from  the  district  court  of  Douglas  county, 
lelow  before  Doane,  J. 
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The  facts  are  stated  by  the  commissioDer. 

B.  G,  Burbanhy  for  Bohn  Sash  &  Door  Company  : 

The  lower  court  was  not  justified,  under  the  law  and  the 
evidence,  in  postponing  the  mechanic's  lien  of  the  Bohn 
Sash  &  Door  Company  to  the  mortgage  lien  of  Jeffries  & 
Sons,  trustees,  and  certain  mechanics'  liens.  The  doctrine 
of  estoppel  does  not  apply.  {De  Nayer  v.  State  NaL  Bank,  8 
Neb.,  108;  Mills  v.  (Graves,  38  111.,  455;  Commonwealth  v, 
Moltz,  10  Pa.  St.,  527  ;  Orest  v.  Jack,  3  Watts  [Pa.],  238 ; 
Hepburn  v.  McDoweU,  17  Serg.  &  R.  [Pa.],  383 ;  Wallisv. 
Truesdellf  6  Pick.  [Mass.],  455 ;  Whitney  v.  Holmes,  15 
Mass.,  152;  Miller  V.  Oresson,  5  Watts  &  S.  [Pa.],  284; 
Wetland  Canal  Co.  v.  Hathaway,  8  Wend.  [N.  Y.],  480 ; 
Carter  v.  Darby,  15  Ala.,  696  ;  Newman  v.  Hook,  37  Mo., 
.  207;  Dezell  v.  Odell,  3  Hill  [N.  Y.],  219  ;  Taylor  v.  Zepp, 
14  Mo.,  482 ;  Simpson  v,  Pearson,  31  Ind.,  1 ;  Plwtner  v. 
Lord,  9  Allen  [Mass.],  455;  Audenried  v,  Betteley,  5  Allen 
[Mass.],  382;  Howard  v.  Hudson,  2  El.  &  B.  [Eng.],  1; 
Burnell  v.  Maloney,  39  Vt,  579;  Mills  r.  Graves,  38  111., 
455;   Gordon  v.  Torrey,  15  N.  J.  Eq.,  112.) 

The  doctrine  of  subrogation  does  not  apply  in  favor  of 
John  Jeffries  &  Sons,  trustees.  {Shinn  v,  Budd,  14  N.  J. 
Eq.,  237;  NoUe  v.  O'editors,  9  Martin  [La.],  89;  Curtis  v. 
Kitchen,  8  Martin  o.  s.  [La.],  706 ;  Bank  of  United  States  v. 
Winston,  2  Broch.  [U.  S.  C.  C.].  254;  Gadsden  v.  Brown,  1 
Speer  Eq.  [S.  Car.],  41 ;  Sandford  v.  McLean,  3  Paige  Ch. 
[N.  Y.],  122 ;  Hayes  v.  Ward,  4  Johns.  Ch.  [N.  Y.],  130 ; 
Banta  v.  Garmo,  1  Sandf.  Ch.  [N.  Y.],  384 ;  Wiikesjo.  Har- 
per,  1  Comst.  [N.  Y.],  586  ;  Swan  v.  Patterson,  7  Md.,  164  ; 
Copio  V.  Middleton,  1  T.  &  R.  [Eng.],  224;  Hodgson  v. 
Shaw,  3  Myl.  &  K.  [Eng.],  183  ;  Williams  v.  Oioen,  5  Myl. 
&  Cr.  [Eng.],  597  ;  Bowker  v.  Bull,  1  Simons  n.  s.  [Eng.], 
29 ;  Downer  v.  Wilson,  33  Vt.,  1 ;  Marvin  v,  Vedder,  5  Cow. 
[N.  Y.],  676.) 
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William  S.  Curtis,  for  W.  B.  Millard: 
The  lien  of  James  F.  Morton  should  be  declared 
ordioate  to  the  mortgage  lien  of  W.  B.  Millard. 

The  liens  of  Geoi^  A.  Hoagland,  J.  L.  CoughliD, 
ward  C.  Tighe,  Omaha  Oil  &  Paint  Company,  and 
Bradley  should  be  declared  void.  (Pliillips,  Mechf 
Liens  [2d  ed.],  sees.  376,  377;  FUzgereUd  v.  Tkoma 
Mo.,  602;  Culcer  v.  EhceU,  73  111.,  536;  Dmig  «.  Al 
94  U.  S.,  545 ;  Morris  County  Bank  v.  Rockaway  Mfg. 
16  N.  J.  Eq.,  150;  Btchel  v.  PeUicrew,  6  O.  St.,  247; 
V.  Bradm.  54  lull.,  72;  HUlv.  Ryan,  54  Ind.,  118.) 
The  payments  of  two  thousand  dollars  Ji.  ..le  oi 
George  A.  Hoagland  at-count  should  be  credited  upo 
material  furnished  for  the  Tweutv-fifth  street  block.  {. 
lips,  Mechanics'  Liens  [2d  ed.],  sec.  289;  Beokel  v.  j 
•  erea,  6  O.  St,  247.) 

Switzler  &  Mcintosh,  for  Geoi^  A .  Holland  and  Ci 
A.  Harvey: 

Where  the  contract  is  in  gross  for  material  furn 
for  all  bouses,  the  lien  attaches  to  all  for  the  amount 
{Chadboum  V.  WUUams,,  71  N.  Car.,  444;  Sergea 
Denby,  12  S.  E.  Rep.  [Va.],  402;  Bmrman  Lumber  ( 
Keidon,  72  la.,  90;  Lewis  v.  Saylors,  73  la.,  504;  F 
ton  p.  Leonard,  62  N^.  W.  Rep.  [S.  Dak.],  325;  Phi 
Mechanics'  Liens,  sec.  369;  DoolUtle  v.  Plenz,  16  \ 
153;  Balchelder  v.  Rand,  117  Mass.,  176.) 

The  lien  dates  from  the  delivery  of  the  first  mat 
(Sec.  21 57,  Con.  Stats ;  Courtney  v.  Insurance  Co.  of  j 
America,  1  C.  C.  A.,  249;  Ansley  v.  Paskaro,  22  ; 
662.) 

Where  a  mortgage  is  given  by  owner  of  premises 
delivery  of  a  part  of  material,  under  a  contract  for  del 
of  still  other  material,  for  erection  of  buildings,  such  i 
gage  is  junior  and  inferior  to  lien  of  material-man  f 
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goods  furnished  under  said  contract,  both  prior  and  subse- 
quent to  execution  of  the  mortgage.  {Batohelder  v.  Rand, 
117Mas3,,176;  Courtney  v.  InawanceQi.  of  North  America, 

1  C.  C.  A.,  249;  Stout  v.  Sowa-,  22  111.  App.,  65;  Morse  v. 
Dole,  73  Me.,  351.) 

Cook  &  Ooasetl,  for  John  Jeffries  &  Sods: 
The  appellants'  lien  should  not  be  allowed,  because  it  is 
not  BO  itemized  as  to  comply  with  the  mechanics'  lien  law, 
and  because  it  is  so  grossly  exagi^erated  in  amount  as  to  show 
inlenlional  fraud  in  the  claim  it  asserts.  (Noll  v.  Swineford, 
6  Pa.,  187;  Carson  v.  WkUe,  6  Gill  [Md.],  17;  Thomaa 
V.  Barber,  10  Md.,  381;  McDonald  v.  Roaengarim,  134 
Ill.,126;  Rudev.  MUchell,  dl  Mo.,  ii72;  Graves  v.  Pierce, 
63  Mo.,  423;  McWiUiams  v.  Allan,  45  Mo.,  573;  Coev. 
RiUa-,  86  Mo.,  287;  ShacUeJord  v.  Beck,  80  Va.,  676; 
Cannon  v.  Williams,  14  Col.,  21 ;  Lynch  v.  Oronan,  6  Gray 
[Mass.],  531;  Hoffman  v.  Waiton,  36  Mo.,  613;  Gibbs  v. 
Hanchette,  51  N.  W.  Rep.  [Mich.],  691 ;  Foster  v.  Schneider, 

2  N.  y.  Sup.,  875;  WhUmaokv.  Noe,  11  N.J.  Eq.,  321; 
Reeee  v.  Elmendorf,  58  N.  J.  Law,  125;  Stubbs  v.  Clarinda 
College  Springs  &  S.  W.  R.  Co.,  65  la.,  513.) 

Appellants'  lien,  even  if  allowed,  should  be  postponed  to 
the  Myers  mortgage. 

The  ruling  of  the  court  in  regard  to  the  subrogation  of 
the  Myers  mortgages  to  the  lien  of  those  which  the  money 
was  used  to  pay  off  was  right  and  consistent  with  sound 
principles  of  equity  and  justice.  {Blodgdt  v.  Hitl,  29  Wis., 
169;  Voile  V,  Fleming,  29  Mo.,  152;  Levy  p.  Martin,  48 
Wis.,  198;  Wilton  v.  Mayberry,  75  Wis.,  191;  Plapp  e. 
Meyer,  40  la.,  705;  Johnson  v.  BarreU,  117  lud.,  551; 
Gilbert  v.  Gilbert,  39  la.,  657;  Orippen  v.  Chappel,  36 
Kan.,  495;  Pe7-ry  v.  Adam^,  98  N.  Car.,  167;  Fears  v. 
Albea,  69  Tex.,  4i7;  Wa/kerv.  King,  UVt.,G01;  Wheeler 
!•.  Willard,  44  Vt.,  640;  Robinson  v,  Vrquhart,  12  N.  J. 
Eq.,  524;   Tradesmen's  Building  Association  v.  Thompson, 
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32N.  J.  Eq.,  133;  Coet>.N<M  Jerm,  M.R.Co.,Z\  N.J. 
Eq.,  105;  faynec.  flaiAaway,  3  Vt-,  212;  Trmton  Bank 
G).o.  Woodru/,2N.J.  Eq.,117;  BrvM  V.  Ndatm,  Zb  la., 
157 ;  jPnoe  v.  Davia,  14  S.  E.  Rep.  [Va.],  704 ;  Emmert  v. 
Thompson,  52  N.  W.  Kep.  [Minn.],  31 ;  Hobgoodv.  Schu- 
Ur,  10  So.  Rep.  [La.],  812;  Pomeroy,  Equity  Jurispru- 
dence, sec.  1212.) 

E.  R.  Ih.jffU,  for  E.  C.  Tighe. 

Meikle  &  Perley,  F,  A.  Brogan,  Bradley  <fr  De  Lamatre, 
Mahoney,  Minahan  &  Smyth,  M.  8.  Lindsay,  ChoB.  E. 
Clapp,  Leaviii  Bumham,  J.  W,  Houder,  McCoy  &  Olmsted, 
Twmvd^&  Page,  Congdon  &  Clarkaon,  Edgar  8.  Bradley, 
Wharton  &  Baird,  Brown  &  TalboU,  De  France  &  Rich- 
ardson, Henry  W.  Pennoek,  Clinton  N.  Powell,  ComUh  & 
Robertson,  Parke  Godwin,  A.  C.  Read,  Monlgomfry,  Charl- 
ton &  Hall,  Kennedy  &  Learned,  and  J.  J.  Cy  Connor,  for 
other  appellees. 

Ryan,  C. 

The  Bohn  Sash  &  Door  Company,  M.  A.  Disbrow,  and 
Geoi^  A.  Hoagland  each  began  a  separate  action  for  the 
foreclosure  of  a  mechanic's  lien  in  the  district  court  of 
Douglas  county.  These  three  oases  were  consolidated  and 
tried  as  one,  and  upon  final  hearing  a  decree  was  rendered 
granting  each  plainilff  and  cross-camplainaDt  relief,  though 
□ot  in  each  instance  in  the  measure  prayed.  The  facts  out 
of  which  arose  the  controversy  adjusted  by  the  above  de- 
cree were,  in  substance,  as  follows :  On  the  first  of  October, 
1889,  William  J.  Paul,  one  of  the  defendants,  was  the 
owner  and  in  possession  of  the  followitig  described  real 
property:  Lots  3  and  4,  in  block  1,  in  Capitol  Hill  Addi- 
tion to  the  city  of  Omaha,  being  a  tract  of  land  situate  at 
the  northeast  corner  of  Tweoty-sisth  and  Harney  streets 
in  said  city,  and  hereinafter   meniioned  and  called  the 
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"Twenty-sixth  street  property;"  also  the  uorth  120  feet 
of  a  subdivision  of  lot  13  of  lot  6,  io  Capitol  Hill  Addi- 
tiou  to  the  city  of  Omaha,  being  a  tract  of  land  situate  at 
the  southeast  corner  of  Twenty-fifth  and  Harney  streets  and 
hereinafter  mentioned  and  called  the  "Twenty-fifth  street 
property."  These  tracts  were  separated  from  each  other  by 
the  space  of  an  intervening  block  or  more.  On  the  9th 
day  of  October  1839,  W^illiam  J.  Paul  entered  into  a 
written  contract  with  tlie  firm  of  Case  &  Kennedy,  by  the 
terms  of  which  Case  &  Kennedy  undertook  to  construct  a 
block  of  t«n  contiguous  residences  pn  said  Twenty-sixih 
street  property,  and  also  a  block  of  five  contiguous  resi- 
dences on  the  Twenty-fifth  street  property.  By  the  terms 
of  this  contract  the  firm  of  Case  &  Kennedy  were  to  per- 
form all  work  and  furnish  all  material  necessary  to  con- 
struct  the  aforesaid  two  blocks  according  to  plans  and 
specifications  agreed  on,  in  payment  for  which  the  said  firm 
was  to  receive  {51,660  in  money  and  real  property,  to  be 
conveyed  at  an  agreed  price.  Immediately  the  erection  of 
the  Twenty-^fth  street  property  was  begun,  and  afterwards, 
in  1890,  the  building  contemplated  was  commenced  on  the 
Twenty-sixth  street  properly.  Afterwards  there  was  com- 
pleted the  block  on  Twenty-fifth  street.  That  on  Twenty- 
sixth  street  was  never  finished.  For  the  satisfaction  of  the 
unpaid  claims  of  subcontractors  under  Case  &  Kennedy, 
and  of  mortgages  on  the  properties  on  Twenty-fifth  and 
Twenty-sixth  streets,  foreclosure  proceedings  were  begun, 
and  because  some  of  the  causes  of  action  affected  both  prop- 
erties, the  consolidation  hereinbefore  referred  to  was  ren- 
dered indispensably  necessary.  The  decree  fixed  the  pri- 
orities of  the  several  claimants  and  directed  a  sale  of  the 
property  on  Twenty-sixth  street  and  Twenty-fifth  street  re- 
spectively, directing  the  application  of  the  proceeds  of  sale 
of  each  property  to  be  made  to  sucli  parties  as  were  respect- 
ively entitled  to  liens  thereon.  While  there  were  thirty- 
two  parties  whose  rights  were  thus  determined,  there  has 
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1  appeal  taken  hy  but  six,  and  to  a  consideration  of 
ppeala  alone  need  our  altentioo  be  directed. 
ire  tlie  contract  was  made  for  tlie  erection  of  the 
of  buildings  on  the  Twenty-sixth  street  property, 
'0{)erty  had  been  mortgaged  by  a  former  owner,  one 
w  J.  Rosewater,  to  John  P.  Schoning,  who  had  as- 
his  mortgage  to  the  Omaha  Savings  Bank.  By  this 
ige  there  was  secured  the  payment  of  three  promts- 
3tes  for  $5,022.22  each,  but  one  of  these  notes  meun- 
td  been  paid.  On  the  Twenty-sixth  street  property 
m  J.  Paul,  on  May  1,  1888,  made  another  mortgage 
re  payment  of  his  promissory  note  for  $6,500,  held 
H.  Millard,  trustee.  On  the  27th  of  May,  1890, 
m  J.  Paul  executed  to  W.  B.  Millard,  trustee,  a 
Ige  on  the  Twenty-sixth  street  property  lo  secure 
ut  of  his  note  for  $10,000,  due  August  27  follow- 
On  the  13th  day  of  June,  1890,  said  Paul  madean- 
norlgage  on  the  Tweuty-sixth  street  property  to  W. 
Hard,  trustee,  for  $5,000,  due  in  ninety  days  after 
Each  of  said  morlgages  was  duly  recorded.  On 
,  1890,  Mahoney  &  Co.  filed  a  subcontractor's  claim 
nechanic's  lien  for  $178.85.  So  far  as  is  shown  by 
»rd  this  was  the  condition  of  the  Twenty-sixth  street 
ly  when,  in  July,  1890,  Mr.  Paul  applied  to  the 
Et  agent  of  the  Kansas  City  Ijoan  Company  for  a 
lereon  to  be  made  by  Willis  G.  Myers.  This  loan 
fterwards  effected,  and  with  a  part  of  the  proceeds 
r  there  were  paid  on  the  morlgages  above  referred  to 
lowing  sums,  to-wit:  To  the  Omaha  Savings  'Bank, 
13.91 ;  to  J.  H.  Millard,  $6,933.74 ;  to  W.  B.  Mill- 
16,258.91.  Mr.  Myers  procured  the  release  of  these 
3ges  of  record,  and  forebore  to  take  any  assignment 
m;  but,  in  consideration  of  the  fact  that  the  loan 
Fected  for  the  purpose  of  taking  up  these  mortgages, 
itrict  court  subrogated  Mr.  Myers  to  the  rights  of 
Iders  uf  the  original  mortgages  which  he  had  paid 


288 


NEBRASKA  REPORTS.         [Vol.  42 


Bohn  Sash  &  Door  Co.  y.  Case. 


with  the  proceeds  of  the  loan  made  by  him  to  Paul.  This 
right  of  subrogation  will  be  considered  later.  Incidentally, 
however,  to  this  loan  there  arose  other  questions,  which  by 
the  district  court  were  held  of  suflBicient  importance  to  post- 
pone the  lien  of  the  Bohn  Sash  &  Door  Company  and  Ed« 
ward  C.  Tighe  to  the  lien  of  the  mortgage  for  $35,000  held 
by  Myers.  This  mortgage,  after  it  had  been  recorded,  was 
transferred,  with  the  bond  which  it  secured,  to  Jeffries  & 
Sons,  who  were  parties  to  the  foreclosure  proceedings  in  he 
district  court.  The  lien  of  the  Bohn  Sash  &  Door  Com- 
pany for  $3,331.67,  with  which  we  have  to  deal,  was  for 
material  furnished  between  March  1  and  July  30,  1890. 
In  like  manner  we  must  consider  the  claim  of  Edward  C. 
Tighe  for  labor  performed  and  material  furnished  between 
the  25th  day  of  November,  1889,  and  the  6th  day  of  Au- 
gust, 1890,  to  the  amount  of  $844.03. 

1.  The  district  court,  after  describing  the  manner  in 
which  the  loan  of  $35,000  was  made  and  expended,  made  the 
following  findings  as  to  the  Bohn  Sash  &  Door  Company 
and  Edward  C.  Tighe:  "That  the  Bohn  Sash  &  Door 
Company,  by  its  ofGcers  and  agents,  had  knowledge  that 
the  said  William  J.  Paul  was  negotiating  and  endeavoring 
to  procure  said  loan,  and  the  making  to  and  acceptance  by 
said  Myers  of  said  note  and  mortgage  before  the  same  was 
actually  made,  and  while  the  said  Paul  was  negotiating 
with  the  said  Myers  to  obtain  said  loan,  and  although  in- 
tending at  that  time  to  file  said  claim  as  a  lien  upon  said 
premises,  the  said  company,  at  the  request  of  and  by  collu- 
sion with  said  Paul,  withheld  its  claim  against  said  premises, 
and  the  lien  filed  by  it  as  aforesaid,  until  about  the  tiooe 
said  loan  was  made  and  the  said  note  and  mortgage  exe- 
cuted and  accepted  by  the  said  Myers,  for  the  purpose  of 
enabling  the  said  Paul  to  procure  said  loan  and  the  accept- 
ance thereof,  to  and  with  the  intent  of  concealing,  and  did 
conceal,  from  the  said  Myers  the  fact  that  they  had  or 
claimed  any  lien  upon  said  premises  until  said  loan  should 
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le,  KDd  did  not  file  said  lieu  uotil  they  knew  said  loan 
len  made."  As  to  Edward  C.  Ti'gbe,  the  findings 
le  same  as  those  above  set  out  with  reference  to  the 
Sash  &  Door  Compaoy.  On  actount  of  the  facta 
u  above  stated  and  described  with  reference  to  the 
iasb  &  Duor  Company  and  Edward  C.  Tighe,  it  was 
[  by  the  district  court  that  their  liens  as  subcon- 
i  should  be  postponed  to  the  lien  of  Jeffries  &  Sons, 
Jeffries  &  Sons  had  liens  in  the  third,  seventh,  and 
Masses,  the  result  was  that  the  Bohn  Sash  &  Door 
ny  and  Edward  C.  Tighe's  claims  were  adjudged  to 

to  the  tenth  class.     As  the  first  origin  of  the  claim 

Bohn  Sash  &  Door  Company  was  March  1,  1890, 
it  of  Edward  C.  Tighe  was  of  date  November  25, 
t  is  evident  that  under  the  rule  laid  down  in  Henry 
'eworth  Co.  o.  Fiskerdick,  37  Neb.,  207,  the  Bohn 
;  Door  Company  and  Edward  C.  Tiglie  have,  by  the 
id  special  findings  of  the  district  court,  been  placed 
ink  which,  but  for  tliose  findings,  they  should  not 
xupled.  We  have  carefully  considered  the  evidence 
wrt  of  the  findings  of  the  <listrict  court,  and  are  un- 

disGover  any  fraud  or  deceit  practiced  by  either  the 
^h  &  Door  Company  or  Edward  C.  Tighe,  or  the 
ys  or  agents  of  eitlier  of  these  )>arties.  The  testi* 
simply  shows  that  these  claims  were  called  to  the  at- 

of  Mr.  Case  and  Mr.  Paul  and  that  a  request  was 
hat  the  claims  for  liens  should  not  be  filed  until  later, 
was  said,  Mr.  Paul  wasol>tainingaloan  out  of  which 
laims  should  be  paid,  and  that  if  the  cluims  were 
:fore  that  loan  was  made,  it  would  interfere  with, 
Thaps  prevent,  its  consummation.  Acting  on  this 
lion,  the  claims  of  these  parties  were  not  filed  until 
the  expiration  of  the  sixty  days  given  by  law  for 
irpoae.  There  was,  however,  no  communication  be- 
any agent  or  officer  of  the  Bohn  Sash  &  Door  Com- 
nd  Willis  G.  Myers,  or  his  agent;  neither  was  there 

23 
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any  cotnmunication  between  Edward  C.  Tiglie  and  said 
Myers,  nor  was  Myers  by  either  party  iu  any  way  led  to 
consummate  the  loan  by  reason  of  the  claim  being  withheld 
from  record  ae  above  described.  It  was  simply  a  case  where 
the  holder  of  a  right  to  a  lien,  a  subcontractor,  was  given 
sixty  days  by  law  within  which  bis  lieu  should  be  filed. 
The  filing  of  such  a  lien  would  be  just  as  operative  and 
effective  on  the  fifty-ninth  day  as  though  filed  sooner.  We 
are  unable  to  discover,  in  withholding  these  claims  from 
the  record  until  nearly  the  close  of  the  sixty  days  provided 
by  law,  without  meantime  any  inducement  having  been  of- 
fered for  the  consummation  of  the  loan  by  either  holder  of 
the  liens,  that  there  was  any  fraud  or  any  improper  conduct 
on  the  part  of  either  the  Bohn  Sash  &  Door  Company  or 
Edward  C.  Tighe.  The  evidence  shows  that  Mr.  Myers 
knew  that  the  building  was  in  course  of  construction  and 
that  he  nevertheless  made  no  inquiry  as  to  whether  or  not 
the  subcontractora  had  been  paid;  but  the  evidence  does 
show  that  he  had  confidence  in  the  -financial  ability  of 
Case  &  Kennedy.  In  addition  to  this,  a  bond  was  taken 
as  indemnity  against  any  liens  being  Sled  in  the  nature  of 
those  held  by  the  Bohn  Sash  &  Door  Company  and  Ed- 
ward C.  Tighe,  and  from  all  thene  considerations  we  are 
led  to  the  conclusion  that  the  withholding  of  these  liens 
from  the  record  in  no  way  fraudulently  induced  the  con- 
summation of  the  loan  of  $35,000.  Considered  solely  with 
reference  to  the  time  at  which  the  Bohn  Sash  &  Door  Com- 
pany's lien  for  $3,S31.67  had  its  origin,  and  the  date  at 
which  began  the  claim  of  Tighe  (November  25,  1889), 
these  liens  should  have  ranked  with  that  of  Mahoney  <& 
Co. ;  that  is  to  say,  should  have  been  in  the  second  cla-<s, 
and  superior  to  all  rights  of  Jeffries  &  Sons  under  the 
mortgage  assigned  to  them  by  Myers. 

2.  It  is  insisted,  however,  and  the  district  court  so  found, 
that  Jeffries  &  Sons  are  entitled  to  be  subrogated  to  the 
rights  of  certain  mortgagees  whose  mortgages  were  paid 
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oat  of  the  proceedfi  of  the  mortgage  for  $35,000.  The  first 
of  these  was  for  the  amount  of  the  two  notes  of  A  aArew 
J.  Rosewater,  held  hy  the  Omaha  Saviogs  Bank,  amoimt- 
JDg  to  $11,203.91;  the  other  was  the  mortgage  of  Paul  to 
Rosewater,  assigned  to  J.  H.  Millard,  which  was  discharged 
by  the  payment  of  $6,933-74.  Tlie  sum  total  of  tlieae 
two  mortgages — proljably  with  some  accrued  interest — tlie 
court  found  was  $19,770.09,  and  decreed  the  same  the 
third  lien  on  the  Twenty-sixth  street  property.  The  in- 
ducements upon  which  Jeffries  &  Sons  predicate  their  right 
to  subrogation  as  to  these  amounts  are  thus  stated  in  the 
brief  filed  ou  theirbehalf:  "To  induce  the  making  of  said 
loan  he  (Paul)  re|)reseDted  that  he  held  the  title  to  the 
property;  that  the  only  liens  against  it  were  the  four  mort- 
gages above  mentioned  and  the  meclianic'a  lien  of  Mahoney 
&  Co.,  the  amount  and  validity  of  which  were  in  dispute; 
that  he  had  paid  some  $20,000  in  cash  on  the  building 
then  in  progress  of  construction  and  had  arranged  for  the 
payment  of  the  balance  with  real  estate;  that  the  con- 
tractors were  solvent  and  responsible;  that  his  contract  for 
such  payments  was  valid  and  enforceable,  and  that  the  con- 
tract would  be  carried  out;  that  no  other  indebtedness  then 
existed  or  could  arise  for  work  or  materials  which  could 
become  a  lien  thereon,  and  upon  the  release  of  the  four 
mortgages  then  upon  the  property,  his  mortgage  for  the  pro- 
posed loan  would  !«  a  first  lien  upon  the  property,  prior 
to  any  claims,  actual  or  contingent,  against  it.  Relying 
upon  these  representations,  Myers  agreed  with  Paul  and 
the  holders  of  the  four  mortgages  to  make  the  loan  of 
$35,000  on  Paul's  note  and  a  mortgage  on  the  Twenty- 
sixth  street  property,  and  with  the  proceeds  pay  to  the 
Omaha  Savings  Bank  $11,203.91,  the  amount  of  the  first 
mortgage;  to  J.  H.  Millard,  $6,933.74,  the  amount  of  the 
second  mortgage;  to  William  B.  Millard,  $16,258.91,  the 
amount  of  the  third  and  fourth  mortgages.  He  procured 
the  release  of  these  mortgages  of  record  and  forebore  to 
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take  any  asnigumeat  of  tliem  for  the  reason  tl 
lieved  and  relied  upon  Paul's  repreaentationa  ab 
On  August  19,  1890,  his  mortgage  was  recordec 
prior  mortgages  were  paid  off  with  the  proct 
loan,  and  tliereupou  the  mortgage  to  Myers  ap| 
first  lien,  except  as  to  the  claim  of  Mahoney  &  i 
We  are  now  confining  our  allentioD  to  the 
mortgage  held  by  the  Omaha  Savings  Bank,  i 
held  by  J.  H.  Millard,  for  the  reason  that  the 
fourth  mortgages,  being  those  to  William  B.  Mi! 
filed  later  tliau  the  inceplion  of  the  lien  of  the 
A  Door  Company  and  of  Edward  C  Tighe,  and 
not,  therefore,  whether  or  not  tliere  was  subrt^ 
these  last  named  mortgages,  for  if  subrogated  tl: 
eatitled  would  only  find  himself  holding  a  1 
and  inferior  to  that  of  the  Buhn  Sash  &  Boor 
and  E<lward  0.  Tighe.  In  each  of  the  cases  ci 
tain  the  right  of  subrogation  there  was  a  recogni 
upon  which  to  found  that  right.  For  inslance, 
of  Blodgett  v.  Hiil,  29  Wis.,  169,  laud  had  be 
administrator's  sale.  The  notice  of  the  sale  was  i 
and  the  proceedings  void,  aud  the  heirs  of  tb 
were  entitled  to  the  land.  It  was  held,  howeve 
money  which  the  purchaser  paid,  having  been  u 
ot!'  a  mortgage  on  tlie  land  and  other  debts  of  tl 
which  the  heirs  would  have  been  obliged  to  pay 
hold  their  inheritance,  it  was  but  equitable  thai 
chaser  shoiJld  be  subrogated  to  ihe  lien  of  the 
and  to  the  rights  of  all  creditors  whose  claims  ba 
charged.  What  was  regarded  as  the  pivotal  inqu 
case  is  indicated  by  the  following  language  quote 
opinion :  "  But  the  question  is  not,  aloue,  what  is  I 
and  inherent  justice  of  the  case?  but  it  is,  are  i 
pies  and  rules  of  equity  jurisprudence,  as  recog 
enforced  by  courts  of  equity,  sufficiently  broad 
preheusive  to  reach  the  case  and  compel  the  heii 
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B  which  the  tlefendant  has  thus  paid  for  their  bene- 
e  they  will  be  permitted  to  take  possession  of  the 
controversy?"  It  will  be  noted  io  this  laii>;iiage 
conclusion  reached  could  not  iiave  been  aititiued 
I  the  consideration  of  what  is  the  natural  and  in- 
Hticeof  thecaae,  but  it  was  required  tiiat  there  should 
pith  this  some  well  recognized  principle  of  equity 
ilence  which  would  compel  the  heirs  to  repay  the 
lich  the  defendant  had  paid  out  for  their  benefit, 
sensus  of  all  the  cases  cited  to  sustain  the  subroga- 
favor  of  Jeffries  &  Sons  is  that  there  must  exist 
table  principle  just  noted.  In  some  instances  this 
e  principle  forbids  that  heirs  shnll  profit  by  invalid 
Lrators'  sales  made  under  misapprehension,  causing 
'alidity.  So,  where  money  has  been  advanced  l)y 
loan  or  otherwise  because  of  misconception  of  the 
n  of  the  title,  it  has  been  held  that  (here  should 
!  right  of  subrogation  to  the  mortgagu  or  other  se- 
'leased  by  payment  of  the  money  advanced.  Of 
s  was  BelU  v.  Sirtu,  35  Keb.,  840.  In  all  the  casesf 
',  it  is  noticeable  that  there  exists  a  sufficient  basis 
table  relief.  In  some  it  is  because  of  roist.ike, — a 
agnized  equitable  ground  for  the  interforcuce  of 
rrespective  of  whether  there  is  involved  the  right 
tgation  or  some  other  right.  In  another  class  of 
!re  exists  the  right  of  subrogation  because  of  the  in- 
h  which  loans  have  been  made  for  the  payment  of 
jrtgnges.  Of  the  class  just  mentioned,  the  case  of 
V.  nomas,  52  N.  W.  Rep.  [Minn.],  31,  is  an  ex- 
Becfluse  in  this  case  there  is  concisely  stated  the 
ns  necessary  to  entitle  to  subrogation  of  the  nature 
ationed,  the  following  language  is  quoted:  "The 
pinion  now  is  that  one  who  loans  bis  money  upon 
ite  security  for  the  expre's  purpose  of  taking  up 
bailing  liensorincumbrnnceson  the  same  property, 
I  paid  the  debt  at  the  instance,  request,  and  solicita- 
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tioD  of  the  debtor,  expecting  and  believing  in  good  faitb 
that  bis  security  wilt  of  record  be  substituted  in  &ct  in 
place  of  tiiat  whicb  be  discbarges,  is  neither  a  volunteer, 
stranf^er,  nor  intermeddler,  nor  is  the  debt,  lien,  or  incum- 
brance regarded  as  eztinguisbed  if  justice  requires  that  it 
should  be  kept  alive  for  the  benefit  of  the  person  advanc- 
ing the  money  who  thereby  becomes  the  creditor."  If  Jeff- 
ries &  Sons  were  properly  entitled  to  subrogation  as  decreed 
by  the  district  court,  it  must  have  been  upon  the  application 
of  the  principles  just  quoted,  for  they  are  most  nearly  ap- 
plicable. 

Let  ua  now  consider  the  evidence  of  Mr.  Pease,  who  was 
the  agent  through  whom  the  $35,000  loan  was  made.  He 
testified  OS  follows:  "In  1890  I  was  the  representative  of 
the  Kansas  City  Investment  Company  at  Omaha,  and  ne- 
gotiated the  mortgage  with  William  J.  Paul  on  the  prop- 
erty at  the  corner  of  Twenty-sixth  and  Harney  streets,  in 
the  city  just  menliuned.  This  mortgage  was  taken  in  the 
name  of  Willis  G.  Myers.  I  examined  the  property  at 
the  time  I  made  the  loan,  and  made  an  estimate  of  its  value. 
I  also  examined  the  records,  or  had  them  examined,  in  re- 
gard to  the  condition  of  the  title.  Only  one  mechanic's 
lien  of  a  small  amount  appeared  against  the  property,  if  I 
recollect  right,  for  about  $100.  I  entered  into  as  particular 
inquiry  as  1  could  and  asked  all  the  questions  of  Mr.  Paul 
that  pertained  to  the  subject;  and  he  informed  me  and 
made  figures  to  show  that  the  amount  of  the  loan  we  were 
making, — that  the  balance  above  that  was  to  be  paid  out, 
that  the  prior  morl^ges  would  pay  all  the  incumbrancea 
up, — all  the  liens;  that  they  were  provided  for,  all  the 
lai^r  ones  were  provided  for,  and  that  there  would  be 
cash  enough  come  out  of  the  loan  to  pay  the  balance. 
He  said  he  had  paid  the  contractor  $16,000  in  cash,  if  I 
recollect  right,  and  that  they  were  to  take  real  estate  to  the 
amount  of  the  balance  that  was  coming  to  them.  He  had 
arranged  to  sell  them  certain  real  estate;  that  they  should 
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tin  lots,  and  told  me  what  they  were.  I  do 
now,  but  there  was  no  more  moiiej^  coming 

do  not  tliink  that  the  subject  of  the  solvency 
Kennedy  was  raised.     There  was  no  (question 

about  the  solvency  of  Case  &  Kennedy.  I  d( 
re  was  any  doubt  as  to  their  solvency  at  that  ti 
gotiations  were  carried  on  for  about  thirty  d 

to   the  filing   of  their  mortgage,  probably 
«ks;  and  they  were  continued  up  to  the  tim< 
g  of  the  mortgage   to   pay  off  all   prior   mi 
!   paid  off   the   prior   incumbrances,  except 
'b  lien.     That  was  a  matter  of  dispute   betw 

and  Mr,  Paul.  There  was  money  still  in 
take  care  of  that  At  00  time  before  the  mak 
ding  of  thti  mortgage  did  Mr.  Paul  give  me  i 
n  that  a  mechanic's  lien  was  filed  or  »iiy  derai 
m  which  any  mechanic's  lien  would  be  filed, 
in  his  statement  that  the  payments  of  the  bu 
provided  for.  I  never  would  have  made  the  I 
ise  if  I  had  known  that  as  a  matter  of  fact 
ctors  had  not  been  paid  the  amount  of  five  or 
or  eight  thousand  dollars,  I  paid  three  mi 
h  accrued  interest,  amounting  to  three  thousi 
!  hundred  dollars,  [In  this  connection  the  i 
ribed  the  mortgages  held  by  J.  H.  Millard  : 
18  Savings  Bank,]     The  note  I  took  of  Mr.  F 

to  John  Jeffries  &  Sons,  trustees.  It  was 
Before  I  made  the  loan  I  personally  looked  c 
irty.  The  buildings  were  partially  finished  on 
It  was  finished  in  part.  I  think  they  were  up. 
Some  of  them  were  entirely  finished,  and  otl 
I  cannot  say  that  I  knew  who  the  contraci 
he  building.  Mr.  Paul  told  me, — in  fact  she 
mtract.     I  did  not  ask  Case  &  Kennedy  wbei 

received  their  pay.  I  knew  nothing  about 
ictors.     I  did  not  go  to  them.     As  to  their 
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spousibility,  or  as  to  wlietlier  they  had  been  paid 
informatioa  came  from  Mr.  Paul.  I  saw  a  release 
two  of  the  mortgages.  The  parties  hoUling  the  m 
the  third  one,  had  to  await  Mr.  J.  H.  Millard's  reti 
Europe.  Part  of  our  contract  was  to  take  up  the 
gages.  I  would  not  have  paid  them  without  the 
satisfied  of  record.  The  object  in  having  tiiese  m 
released  was  to  give  me  a  mortgage  of  135,000  agt 
over  which  no  other  mortgages  would  be  of  re< 
priority.  The  prior  mortg^es  were  destroyed  for 
pose  of  making  this  the  first  mortgage  on  the  proper 
did  not  take  anything  but  a  first  mortgage.  Mr.  I 
me  that  arrangements  had  been  made  for  the  other 
addition  to  these  mortgages.  Wlien  he  borrowed  th 
everything  was  providp:l  for.  I  believed  that  ai 
the  loan  relying  upon  it.  I  saw  the  property  an 
on  dozens  of  occasions  myself.  I  saw  it  two  or  thr 
I>efore  this  examination,  when  the  president  of  the  < 
was  with  me.  The  date  of  the  mortgage  was  A 
I  cannot  tell  whether  I  saw  the  pro|>erty  after  the 
July  prior  to  seeing  it  in  August,  the  date  of  the  ni 
I  saw  it  on  a  great  many  occasions.  I  was  up  tb 
eral  times.  I  cannot  tell  you  the  date  of  any  vis 
property.  I  lived  on  Twenty-fifth  street  at  that  tit 
saw  the  property  frequently.  There  was  no  moi 
on  the  mortgage  until  after  it  was  acknowledged 
Bume.  I  believe  the  contractors  were  continuing  ' 
the  property  on  the  date  on  which  the  mortgage 
knowledged.  There  was  somebody  at  work  all  the 
think.  "When  I  mude  the  examination  with  Mr. 
there  were  several  men  at  work  on  the  inside  finisi 
house,  and  it  is  my  recollection  that  that  was  aba 
weeks  prior  to  the  first  of  Anguitt.  I  had  no  oa 
make  any  inquiry  to  asi-ertain  whether  or  not  th 
anybody  at  work  on  the  house,  or  ascertain  whetb 
&  Kennedy  were  at  work  on  the  house  ut  the  tit 
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B  was  acknowleilgeil."  In  this  evidence  i 
istake  shown  as  would  afiford  grounds  foi 
f.  It  is  true  Mr.  Pease  testified  that  he  r 
iresentations  of  Mr.  Paul  as  to  the  manm 
iuts  would  be  made  and  had  been  prov 
,  he  believetl  the  statement  that  no  mecha 
one  as  to  which  there  was  a  dispute,  had 
filed.  He  admits,  however,  that  he  knew 
s  were  in  course  of  erection,  but  that  h 
made  no  inquiry  of  such  parties  as  were 
naterial  or  doing  the  work  of  construci 

0  what  Mr.  Pease  was  bound  to  ascertain 

1  stated  in  the  fourth  paragraph  of  the  s; 
se  of  Henri/  4i  Coatswortli  Co.  v.  FUherdic'l 
'A  party  taking  a  mortgnge  on  real  estn 
time  to  know  whether  material  has  been 

bor  performed  in  the  erection,  reparatioi 
nproveuents  on  the  premises  within  the 
I."  The  language  quoted  was  used  spec 
«  to  principal  contractors,  but  it  is  equal!} 
ibcontractors.  Since  it  was  the  duty  of 
rtaio  what  liens  not  appexirlng  of  record 
reason  of  the  condition  of  the  work  in  p 
1  not  relieve  himself  of  the  eSect  of  the  km 
proper  inquiry  would  have  developed,  h} 
ling  to  make  that  inquiry.  The  construt 
ted  by  the  building  oj«rations  were  as  eflFe< 
me  allowed  for  filing  mechanics'  li'ens  as  wi 
fter  the  actual  filing.  Had  there  been 
of  the  Bohn  Sasli  &  Door  Company  an 
["ighe,  there  could  be  no  doubt  that  the  ni 
y  the  agent  Pease  for  money  used  to  disch: 
ges  would  have  eiititle<l  him  to  no  subn 
of  a  mistake  as  to  the  condition  of  the  t 
lUSt  result  that,  under  ihe  circumstances 
I  testimony,  the  mortgage  taken  by  him 
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DOt  taken  because  of  a  mietake  as  to  the  righb 
subcontractors.  There  is  no  equitable  right  i 
gation  shown  on  the  ground  of  mistake.  The 
of  Mr.  Pease  leaves  no  room  for  doubt  that  the 
of  the  mortgages  prior  to  that  taken  by  him  in 
Myers  was  made  simply  to  remove  and  cancel 
cumhrances,  so  that  thereby  the  mortgage  for  thi 
of  the  $35,000  sliould  be  tiie  first  lien.  It  is  m 
to  entitle  to  subrogation  that  with  the  proceed 
Myers  mortgage  prior  mortgages  have  been  di 
"The  real  question  in  all  such  cases  is  whether  the 
made  by  the  stranger  was  a  loan  to  the  debtor  t 
mere  desire  to  aid  him  or  whether  it  was  made 
expectation  of  being  substituted  in  the  place  of  a 
If  the  former  is  the  case,  be  is  not  entitled  to  sub 
if  the  latter,  he  is"  {D-adesmen's  Building  Aaao 
2Wp8on,32  N.J.  Eq.,  133);  citing  Coe  v.  New 
R.  Cb.,  4  Stew.  [N.  J.],  105,  106.  We  conolu 
fore,  that  no  good  reason  has  been  shown  for  the 
tion  of  Jeffries  &  Sons  to  the  rights  of  the  hold( 
mortgages  which  with  the  proceeds  of  the  My< 
gage  were  satisfied.  The  lien  of  the  Bohn  Sasl 
Company  for  $3,3.31.67,  and  that  of  Edward  < 
for  $381.97,  will  be  placed  in  the  second  class, 
priority  with  that  of  Mahoney  &  Co.,  and  super 
rights  of  JeSi-iea  &  Sons.  There  were  two  lieni 
of  the  Bohn  Sash  &  Door  Company,  recognized  i 
cree  of  the  district  court,  of  which  the  first  is  r 
above.  The  second  lien  was  for  material  furni 
tween  September  17  and  November  29, 1890,  and 
nished  under  a  contract  with  Mr.  Paul  himself,  i 
first  lieu  was  that  of  a  subcontractor.  As  the  se 
was  for  material  the  comraeuoement  of  the  furn 
which  was  subsequent  to  the  recording  of  the 
now  held  by  Jeffries  &  Sons,  there  exists  no  re 
it  should  be  taken  out  of  the  class  in  which  it  w 
by  the  district  court. 
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3.  The  lien  of  Henry  E.  Cox  was  placed  in  the  tenth 
class,  for  the  reason  found  by  the  district  court  that  the 
material  was  furnished  and  labor  done  by  Mr.  Cox  after 
December,  1890.  This  finding  was  probably  based  on  the 
dates  given  in  the  claim  filed  by  Mr.  Cox  for  a  lieu,  for 
therein  it  was  stated  that  the  material  and  labor  required 
to  be  furnished  and  performed  were  furnished  and  per- 
formed between  December  13,  1890,  and  April  29,  1891. 
It  is  true  that  Mr.  Cox  in  his  oral  evidence  explained  that 
the  first  date  should  have  been  December  13, 1889,  instead 
of  1890,  as  it  was  by  mistake  stated.  There  is  no  itemized 
statement  filed  with  the  affidavit  in  which  was  contained 
the  above  statement  of  such  definiteness  as  would  sug- 
gest that  there  was  the  alleged  mistake  in  the  date  on  which 
the  furnishing  of  material  and  doing  of  work  was  begun. 
The  mistake,  it  may  be,  cut  off  a  part  of  the  time  during 
which  there  was  the  furnishing  of  material  and  doing  of 
work,  yet  we  see  no  way  of  avoiding  the  conclusion  reached 
by  the  district  court,  for  the  priority  of  this  lien  depends 
as  well  upon  the  filing  of  a  correct  claim  as  upon  doing  the 
work  and  furnishing  the  material.  The  lien  of  Mr.  Cox 
must,  therefore,  occupy  the  place  assigned  it  by  the  district 
court. 

4.  The  contract  of  Case  &  Kennedy  was  entire  for  the 
erection  of  the  buildings  on  Twenty-sixth  street  as  well  as 
on  Twenty-fifth  street.  Among  the  subcontractors  was 
George  A.  Hoagland,  who  furnished  lumber  for  the  build- 
ings  in  course  of  erection  at  both  localities.  His  claim  for 
a  lien  was  filed  against  both  the  Twenty-fifth  and  Twenty- 
sixth  street  properties.  The  comparative  size  of  these 
erections  afforded  him  a  basis  on  which  to  base  calculation^ 
as  to  the  amount  of  lumber  furnished  each  locality,  and 
these  calculations  were  satisfactory  as  evidence  to  the  dis- 
trict court.  We  can  see  no  reason  for  criticising  the  method 
by  which  the  apportionment  of  liens  and  application  of 
credits  were  made  in  view  of  the  evidence  adduced,  onrl 
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for  that  reason  shall  not  disturb  the  results  attained.  It 
is  insisted,  however,  that  there  should  have  been  filed  sep- 
arate claims  for  liens,  in  each  of  which  should  have  ap- 
peared a  definite  description  of  the  property  to  be  affected 
by  such  lien,  and  that  a  claim  for  a  lien  cannot  properly  be 
filed  in  aolido  against  distinct  properties  not  contiguous. 
In  DooliWe  v,  PlenZy  16  Neb.,  153,  this  court  held  that 
where  a  contract  was  made  as  an  entirety  for  the  erection 
of  separate  buildings  on  distinct  contiguous  lots,  that  one 
claim  for  a  lien  might  embrace  all  the  lots  improved.  It 
is«difficult  to  see  why  the  fact  that  the  lots  happened  to  be 
contiguous  should  be  a  controlling  consideration,  when  the 
ownership  of  the  several  lots  had,  between  the  making  of 
the  improvt'ments  and  the  enforcement  of  the  liens,  become 
vested  in  different  parties.  For  all  practical  purposes  these 
lots  were  then  as  much  separated  as  though  between  them 
intervened  streets  or  blocks.  It  is  the  entirety  of  the  con- 
tract and  not  the  location  of  the  property  which  must  de- 
termine whether  a  claim  or  claims  shall  be  filed  for  a 
lien  or  liens.  A  joint  lien  upon  several  buildings,  situated 
upon  different  lots  owned  by  the  same  person,  could  not  be 
maintained  where  a  separate  contract  had  been  entered  into 
by  the  owner  and  contractor ;  for  by  the  several  contracts 
the  inference  would  be  that  a  separate  account  should  be 
kept  with  each  building.  Not  so  when  the  contract  covered 
several  buildings  to  be  erected  for  a  gross  sum  without  re- 
gard to  the  cost  of  each.  It  may  result  to  the  owner  of 
separate  properties  to  be  improved  under  a  joint  contract 
that  hardships  will  be  caused  incidentally  by  the  fact  that  a 
lien  may  be  filed  against  all  the  parcels  in  aolidOy  where- 
by sales  of  the  several  lots  separately  may  be  prevented. 
Against  this  it  is  ea.sy  to  guard  by  avoiding  a  joint  contract, 
or,  if  one  is  used,  the  contingency  mentioned  may  be  guarded 
against  by  requiring  that  the  material  to  be  furnished  or 
labor  for  each  building  to  be  erected  shall  be  shown  by 
distinct  accounts  kept  with  that  purpose  in  view.     In  such 
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cases  as  that  with  which  we  are  now  dealing  it  may  happen 
that  there  shall  be  a  necessity  for  apportioning  the  entire 
lien  for  the  preservation  of  the  rights  and  remedies  of  ma- 
terial-men or  laborers  who  have  contributed  to  only  one  of 
the  erections  contemplated  in  an  entire  contract.  This  con- 
sideration, however,  concerns  rather  the  ability  to  make  nec- 
essary proof  than  the  abstract  right  to  claim  a  joint  lien.  A 
failure  in  this  respect  is  a  mere  failure  of  proof  entitling 
plaintiff  to  a  judgment;  but  that  result  ought  not  to  be  so 
far  assumed  in  advance  that  other  rights  given  by  statute 
must  be  denied.  The  views  above  expressed  have  received 
approving  consideration  in  Chadboum  v.  Williams,  71  N. 
Car.,  444;  Sergeant  v.  Denby,  87  Va.,  206;  Lewis  v.  Say- 
loTSy  73  Ja.,  504;  Jones,  Liens,  sec.  1317,  and  authorities 
therein  cited.  The  finding  of  the  district  court  was,  as  to 
this  claim,  that  the  sale  and  delivery  was  '^  between  the  23d 
day  of  October,  1889,  which  was  the  date  of  the  first  de- 
livery, and  the  25th  day  of  July,  1890,  which  was  the  date 
of  the  last  delivery."  As  the  first  delivery  in  this  ac- 
count antedated  the  filing  of  the  mortgage  in  favor  of  Wil- 
lis G.  Myers,  now  held  by  Jeffries  &  Sons,  it  results  that 
its  priority  should  in  like  manner  be  fixed.  The  amount 
by  the  district  court  found  due  George  A.  Hoagland  must 
be  established,  enforced,  and  paid  as  a  lien  of  the  second 
class,  equal  in  priority  with  the  amounts  due  Mahoney  & 
Co.,  Bohn  Sash  &  Door  Company,  and  Edward  C.  Tighe, 
as  hereinbefore  set  forth,  and  superior  to  all  rights  of  Jeff- 
ries &  Sons. 

5.  The  claim  of  Charles  A.  Harvey  was  for  furnishing 
mantels,  hearihs,  etc.,  for  both  the  Twenty-fifth  and 
Twenty-sixth  street  properties.  It  appears  from  the  evi- 
dence that  the  articles  furnished  for  the  Twenty-fifth  street 
property  have  been  fully  paid  for,  and  that  the  controversy 
is  now  as  to  the  date  from  which  the  rights  of  Harvey 
should  be  held  to  have  their  origin.  There  is  in  the  bill 
of  exceptions  what  appears  to  have  been  a  proposition  for 
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lantels,  etc.,  written  by  Cbarles  A.  Harvey  to 
Paul,  accepted  by  Pnul,  This  was  marked 
'■,"  and  appears  io  its  proper  place.  There 
fe  beeo  introduced  in  evidence,  aa  Exhibit  U, 
filed  for  a  lieo  on  behalf  of  Mr.  Hiirvey,  but 
gent  search  for  this  exhibit  m  the  bill  of  ex- 
reaulted  in  a  failure  to  find  it.  There  is  a 
the  testimony  to  Exhibit  U  attached  to  Mr. 
iss-bill,  but  this  does  not  supply  the  lack  of  it 
'  exceptions.  Especially  is  this  true  when,  as 
the  exhibit  referred  to  as  part  of  the  cross<bill 
bund  in  what  appears*  to  be  the  original  plead- 
he  district  court,  reliled  in  this  court  long  after 
q;  of  this  appeal. 

tion  to  the  Twenty-fifth  street  property,  W.  B. 
itee,  urges  that  the  claim  of  James  Morton  & 
i.29  was  improperly  adjudged  entitled  to  pri- 
&  mortgage.  The  mortgi^  to  W.  B.  Millard, 
filed  for  record  March  26,  1890,  while  the 
3  district  court  was  that  the  materials  for  which 
on  claim  a  lien  were  famished  between  March 
i  September  5,  immediately  following.  It  was 
an  oversight  that  the  rights  of  Millard  were 
>  those  of  Morton  &  Son.  As  between  these 
>rder  of  priority  declared  by  the  district  court 
rsed  and  the  morlgage  of  Millard  established 
:□  to  that  of  Morion  &  Son. 
mentof  the  district  court  is  modified  in  the 
ibove  indicated,  and  a  decree  accordingly  will 
I  this  court. 

Decree  accxjrdikoly. 

?.,  having  been  of  counsel,  took  no  part  in  the 
n  of  this  case. 
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Bretta  Svanson  v.  City  of  Omaha. 

Filed  Octobbb  16, 1894.    No.  5387. 

Beview:  Sufficiency  of  Evidenob.  This  case  examined,  and 
hdd  that  the  verdict  of  the  jary  was  supported  hy  sufficient 
competent  evidence,  and  the  judgment  of  the  district  court  is 
affirmed. 

Rehearino  of  case  reported  in  38  Neb.,  550. 

B.  G.  Burbank  and  J.  W.  Roudebushy  for  plaintiff  in 
error. 

W.  J.  Connell  and  E.  J.  Cornish,  contra. 

Bag  AN,  C. 

This  is  a  rehearing  of  Svanson  v.  (My  of  Omaha,  38 
Neb.y  550,  where  a  sufficient  statement  of  the  facts  will  be 
found  for  a  proper  understanding  of  the  matter  in  contro- 
versy.    There  is  no  question  of  law  involved  in  the  case. 
The  finding  of  the  jury  is  supported  by  sufficient  compe- 
tent evidence,  and  we  cannot,  therefore,  disturb  it.     The 
case  as  reported  in  38  Neb.,  550,  is  overruled  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 


Sarah  N.  Stan  wood  v.  City  of  Omaha. 


Filed  October  16, 1894.    No.  5639. 

Beview:  Sufficiency  of  Evidence.  This  case  examined,  and 
hdd  that  the  verdict  of  the  jury  was  supported  by  sufficient 
competent  evidence,  and  the  judgment  of  the  district  court  is 
affirmed. 
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Rehearing  of  case  reported  in  38  Neb.,  552. 
Charles  B.  Keller,  for  plaintiff  in  error. 
W.  J.  Connell  and  E.  J,  Cornish,  oorUra. 

Ragan,  C. 

This  is  a  rehearing  of  Stanwood  v.  CUy  of  Omaha,  38 
Neb.,  552,  where  a  sufficient  statement  of  the  facts  will  be 
found  for  a  proper  understanding  of  the  matter  in  contro- 
versy. There  is  no  question  of  law  involved  in  the  case. 
The  finding  of  the  jury  is  supported  by  sufficient  compe- 
tent evidence,  and  we  cannot,  therefore,  disturb  it  The 
case  as  reported  in  38  Neb.,  552,  is  overruled  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 


James  H.  Pope  v.  Joshua  G.  Benster. 


I  42  ao4\ 


Filed  Octobbb  16,  1894.     No.  552a 

1.  Exeoution  After  Payment  of  Judgment:  Sale  or  Land: 

Remedy  of  Owner.  Where  the  owner  of  a  jadgment  which 
has,  to  his  knowledge,  been  paid,  bat  which  has  not  been  satis- 
fied of  record,  and  which  judgment  remains  an  apparent  lien 
upon  the  real  estate  of  another  person,  canses  an  execution  to  be 
issned  on  said  judgment,  the  real  estate,  upon  which  it  is  an  ap- 
parent lieu,  to  be  levied  upon  and  sold,  such  sale  to  be  confirmed, 
and  a  conveyance  therefor  to  be  executed  and  delivered  to  the 
purchaser  at  such  execution  sale,  and  accepts  the  proceeds  of 
such  sale,  the  owner  of  the  real  estate  so  sold  may  treat  such 
sale  as  void  and  recover  the  land,  or  he  may,  at  hia  election, 
waive  the  invalidity  of  the  sale,  and  sue  the  owner  of  each 
judgment  for  the  value  of  the  real  estate. 

2.  Damages:   Wrongful  Sale  of  Land.     In  such  action  the 

measure  of  damages  of  the  real  estate  owner  is  the  fair  market 
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value  of  his  interest  in  the  real  estate  at  the  time  of  the  sale 
thereof  on  execation. 

atoppel:  Validity  of  Execution  Sale  After  Payment 
OF  Judgment.  In  snch  an  action  the  owner  of  the  judgment 
is  estopped  from  asserting,  as  a  defense  thereto,  that  such  ezecn- 
tion  sale  and  the  proceedings  subsequent  thereto  were  Toid. 


be) 


SROR  from  the  district  court  of  Merrick  county.    Tried 
before  Marshall^  J. 


e  facts  are  stated  by  the  commissioner 


An  Patterson,  for  plaintiff  in  error: 

here  a  judgment  has  been  satisfied,  no  valid  sale  can 

«de  under  an  execution  issued  thereon.    The  defendant 

or  cannot,  therefore,  recover.  {King  v.  Ooodtoin,  16 

.,  63;   Wood  V.  Colvin,  2  Hill  [N.  Y.],  566;  Sher^ 

man  v.  Boyce,  15  Jolins.  [N.  Y.],  443;  Jackson  v.  Ander^ 

«cm,  4  Wend.  [N.  Y.],  474;    Lewis  v.  Palmer,  6  Wend. 

[N.  Y.],  367;  McGuinty  v.  Herrick,  5  Wend.  [N.  Y.], 

240;  Swan  v.  Saddlemire,  8  Wend.  [N.  Y.],  676;  Rorer, 

Judicial  Sales,  pp.  344-346;  Murfree,  Sheriffs,  sec.  990; 

Ferrier  v.  Deutohman,  12  N.  E.  Rep.  [Ind.],  497.) 

• 
/.  C.  Martin  and  Albert  &  Beeder,  contra. 

Raoak,  C, 

Joshua  G.  Benster  brought  this  suit  in  the  district  court 
of  Merrick  county  against  James  H.  Pope,  alleging  in  his 
petition,  in  substance,  that  on  January  23, 1886,  D.  Martin 
&  Co.  recovered  a  judgment  against  one  Phoebe  Asher  and 
another  in  the  county  court  of  Merrick  county ;  that  Mar- 
tin &  Co.  duly  sold  and  assigned  said  judgment  to  one  John 
A.  Carley;  that  Carley,  in  the  year  1887,  caused  a  duly 
certified  transcript  of  said  judgment  to  be  filed  and  docketed 
in  the  office  of  the  clerk  of  the  district  court  of  Platte 
county,  Nebraska;  that  on  March  8,  18S8,  said  Asher 
24 
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owned  the  following  described  real  estate,  situate  in  said 
Platte  county,  to- wit :  The  southwest  quarter  of  the  south- 
east quarter  of  section  17,  and  the  northwest  quarter  of  the 
northeast  quarter  of  section  20,  all  in  township  16  north 
and  range  2  west  of  the  6th  principal  meridian ;  that  on 
said  8th  day  of  May,  1888,  said  Asher  duly  sold  and  con- 
veyed said  real  estate  to  him,  the  said  Benster;  that  on  the 
8th  day  of  June,  1889,  said  Carley  sold  and  assigned  said 
judgment  to  the  said  James  H.  Pope;  that  about  March 
4,  1890,  said  judgment  was  paid  in  full  to  Pope  and  that 
he  on  said  date  entered  a  satisfaction  and  discharge  of  the 
same  in  the  office  of  the  clerk  of  the  district  court  of 
Merrick  county,  Nebraska,  (it  seems  that  a  duly  certifie<l 
transcript  of  said  judgment  had  also  been  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Merrick  county) ;  that 
Pope  did  not  file  in  the  office  of  the  clerk  of  the  district 
court  of  Platte  county  any  release  and  discharge  of  said 
judgment;  that  on  April  15,  1890,  said  Pope  caused  the 
clerk  of  the  district  court  of  Platte  county  to  issue  an 
execution  on  said  transcripted  judgment,  and  caused  the 
sheriff  of  said  county  to  levy  the  same  on  the  above  de- 
scribed real  estate,  then  and  there  the  property  of  said  Ben- 
ster, and  caused  said  sheriff  to  appraise,  advertise,  and  sell 
said  real  estate  at  public  auction  to  make  and  raise  the 
amount  apparently  due  and  unpaid  on  said  transcripted 
judgment;  that  the  clerk  of  said  court,  in  pursuance  of  the 
instructions  of  said  Pope,  did  issue  such  execution;  that 
the  same  was  by  the  sheriff  of  Platte  county  levied  upon 
said  lands;  that  they  were  duly  appraised,  advertised,  and 
sold  and  purchased  by  one  McAllister;  that  the  sale  was 
duly  reported  to  the  district  court  of  said  Platte  county 
and  by  said  court  confirmed,  and  in  pursuance  thereof  a 
deed  of  conveyance  of  said  premises  was  executed  by  said 
sheriff  to  the  said  McAllister;  and  the  proceeds  of  said  sale 
paid  to  and  received  by  said  Poj)e;  that  at  the  time  of  the 
sale  of  said  real  estate  by  said  sheriff  the  said  Benster  re* 
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sided  in  Merrick  county,  Nebraska,  and  had  no  knowledge 
or  Dotioe  whatever  of  the  levy  upon  or  sale  of  said  prem- 
ises until  after  such  sale  had  been  confirmed  and  a  deed 
executed  to  McAllister  in  pursuance  thereof.  The  prayer 
of  the  petition  was  for  a  judgment  against  Pope  for  $1,000 
as  damages.  The  answer  of  Pope  to  this  petition,  so  far 
as  the  same  need  be  noticed  here,  was  a  traverse  or  general 
denial  of  all  the  material  allegations  thereof.  Benster  had 
a  verdict  and  judgment  for  $600,  to  reverse  which  Pope 
brings  the  case  here  for  review.  To  reverse  the  judgment 
of  the  district  court  plaintiff  in  error  argues  in  his  brief 
beie  four  points: 

1.  The  first  point  is  that  instructions  Nos.  7  and  9,  given 
by  the  court  to  the  jury  on  its  own  motion,  were  inconsist- 
ent and  misleading.  The  assignment  of  error  in  the  mo- 
tion for  a  new  trial  and  in  the  petition  in  error,  as  well  as 
to  these  instructions,  is:  "The  court  erred  in  giving  para- 
graphs 7,  8,  9,  and  10  of  the  instructions  given  by  the 
court  on  its  own  motion."  Instruction  number  8  com- 
plaiued  of  was  as  follows:  "The  jury  are  instructed  that  if 
from  the  evidence  they  believe  that  the  defendant  caused  or 
procured  an  execution  to  be  issued  out  of  the  district  court 
of  Platte  county  after  the  same  had  been  by  the  defendant 
discharged  upon  the  judgment  record  of  the  district  court 
of  Merrick  county,  and  thereby  satisfied  or  canceled,  then 
such  causing  or  procuring  of  said  execution  to  be  issued 
out  of  the  district  court  of  Platte  county  would  be  illegal  , 
and  wrongful  on  the  part  of  the  defendant,  and  in  that 
event  he  would  be  liable  to  the  plaintiff  for  the  value  of 
the  interest  of  the  plaintiff  in  said  lands."  We  are  quite 
clear  that  the  court  did  not  err  in  giving  this  instruction ; 
and  since  the  assignment  is  that  the  court  erred  in  giving 
all  four  of  the  instructions,  we  cannot  consider  this  assign- 
ment of  error  any  further. 

2.  The  second  assignment  of  error  is  that  the  court  erred 
in  rendering  a  judgment  in  favor  of  Benster  for  $600.   No 
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buch  an  error  as  this  is  assigned  either  in  the  motion  for  a 
new  trial  filed  in  the  district  court  or  in  the  petition  in 
error  filed  here,  and  for  that  reason  we  cannot  consider  it. 

3.  The  third  alleged  error  argued  is  that  the  damages 
awarded  Beuster  by  the  jury  are  excessive.  The  verdict  of 
the  jury  was  for  If  1,500,  or  $500  more  than  claimed  by  Ben- 
ster in  his  petition ;  but  the  judgment  rendered  by  the  court 
in  favor  of  Beuster  on  the  verdict  is  for  $600  only.  The 
evitlence  as  to  the  value  of  the  real  estate  was  conflicting, 
many  of  the  witnesses  placing  the  value  as  high  as  $20 
per  acre,  or  $1,600,  while  others  placeJ  its  value  at  $10  per 
acre,  or  $800.  It  appears  also  from  the  record  that  at  the 
time  the  land  was  sold  by  the  sheriff  there  was  an  incum- 
brance upon  it  of  $900,  so  that  the  evidence  would  have 
supported  a  finding  of  the  jury  that  the  value  of  Benster's 
interest  in  the  land  at  the  time  it  was  sold  on  execution  by 
the  sheriff  was  as  much  as  $700.  We  cannot  say,  there- 
fore, that  the  judgment  of  $600  rendered  in  favor  of  Ben- 
ster is  greater  than  the  value  of  his  interest  in  the  leal 
estate  at  the  time  it  was  sold  by  the  slieriff. 

4.  The  fourtli  argument  relied  upon  by  counsel  is  that 
the  judgment  pronounced  is  contrary  to  the  law  of  the  case. 
The  argument  made  to  support  this  contention  is,  that  as 
the  judgment  owned  by  Pope  against  Asher  had  in  fact 
been  paid  and  discharged,  that  therefore  the  sale  of  the  real 
estate  made  by  the  sheriff  of  Platte  county,  at  the  instance 
of  Pope,  was  absolutely  void,  as  a  sale  made  under  an  exe- 
cution issued  upon  a  judgment  which  has  in  fact  been  paid 
is  not  voidable,  but  absolutely  void.  We  do  not  question 
the  correctness  of  counsel's  position  that  the  sale  made  of 
Benster's  real  estate  by  the  sheriff  of  Platte  county  on  the 
execution  issued  by  the  clerk  of  the  district  court  thereof 
on  the  judgment  which  had  been  rendered  against  Asher, 
and  which  was  owned  by  Pope,  was  void ;  but  what  we  do 
say  is,  that  such  judgment  having  been  paid  to  Pope,  and, 
notwithstanding  its  payment,  he  having  caused  the  clerk 
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of  the  district  court  of  Platte  county  to  issue  an 
on  the  judgment,  having  caused  the  sheriff  of  tl 
to  levy  upon  this  real  estate  and  sell  it,  having  < 
sale  made  thereof  to  be  confirmed  and  a  <1ee<1  e 
the  purchaser  thereof,  and  having  received  and 
U)  bia  own  use  the  proceeds  of  such  sale,  he  is  noi 
from  allying  as  a  defense  to  this  action  that  th 
void.  It  is  true  that  this  action  is,  in  effect,  on 
by  Beoster  against  Pope  to  recover  damages  of 
because  of  his  wrongful  conversion  to  his  own 
real  estate  of  the  former.  It  is  also  true  tliat  we 
anable  to  £nd  any  case  where  real  estate  has  beet 
subject  of  a  suit  in  the  nature  of  conversion  ;  bu 
of  no  good  reason  why  it  cannot  be.  It  is  tn 
rule  of  caveat  emptor  applies  to  one  who  pure 
estate  at  a  judicial  sale  thereof;  and  that  if  rea 
sold  upon  an  execution  issued  upon  a  judgment 
in  fact  been  paid  aud  satisfied,  that  such  sale  woi) 
as  against  the  owner  thereof,  and  the  purchae 
would  not  be  protected  as  against  such  owner, 
true  of  a  sale  made  of  personal  properly  as  it 
made  of  real  estate.  If  one  should  purcliase  a 
buggy  sold  under  an  execution  issued  on  a  judgm 
judgment  had  in  fact  been  paid,  such  purchaser 
quire  no  title  to  said  pro]>erty  as  against  the  o' 
such  owner  would  undoubteflly  have  the  right  t 
property  itself,  or  to  waive  the  taking  of  the  pn 
the  invalidity  of  the  sale  and  sue  the  officer  and 
iff  in  execution  for  a  conversion  thereof;  and  if 
for  conversion,  his  aition  would  have  t«  be  foui 
the  fact  that  the  judgment  on  which  the  executi 
sued  had  been  paid  ami  satisfied  and  that  the  sale 
fore  void.  Why,  then,  should  not  one  whose  : 
has  been  levied  upon  and  sold  on  a  satisfied  judg: 
the  same  right  to  treat  the  sale  as  void,  or  voidal 
bia  ciMion,  recover  the  real  estate  sold,  or  sue  the 
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creditor  for  the  value  of  his  interest  in  the  real  estate? 
The  judgment  of  the  district  court  is 

Affirmed. 


Post,  J.,  not  sitting. 


48  810 

46  788 

46  850 

42  810 
48  850 

43  310 
58  614 


EoBERT  H.  Thomas,  appellant,  v.  Vocances  Frank- 
lin ET  AL.,  APPELLEES. 

Filed  October  16,  1894.    No.  6299. 

1.  Eleotions :  Contest:  Character  of  Action.    The  proceeding 

for  conte8tin)<  an  election  provided  for  by  chapter  26,  Compiled 
Statutes,  1893,  is,  strictly  speaking,  neither  an  action  at  law  nor 
in  equity.  It  is  a  snmmary  proceeding  of  a  political  character, 
and  the  proceeding  cannot  be  maintained  by  any  person  unless 
authority  therefor  is  found  in  the  statute  itself. 

2.  Review:  Pleading:  Practice.     This  court  in  an  action  at  law 

or  in  equity  will,  on  its  own  motion,  look  into  the  record  of  a 
case  brought  here  on  appeal  or  error,  for  the  purpose  of  deter- 
mining whether  the  p  tition  upon  which  the  action  is  founded 
states  a  cause  of  action,  and  whether  the  court  has  jurisdiction 
of  the  subject-matter  of  the  suit 

3.  :  :  .     In  a  special  proceeding  founded  solely 

upon  a  statute  it  is  not  only  the  privilege,  but  it  is  the  duty  of 
this  court,  on  its  own  motion,  to  look  into  the  record  of  the  pro- 
ceeding brought  here  and  determine  whether  such  proceeding  is 
authorized  by  such  statute,  and  whether  the  party  prosecuting 
the  proceeding  is  by  the  statute  authorized  to  do  so. 

4  Elections :  Right  of  Elector  to  Contest:  Dismissal.  VHien 
one  elector  of  a  county,  in  his  own  name  and  on  his  own 
behalf,  seeks  to  defeat  the  presumed  will  of  the  people  of  his 
county  upon  any  subject  as  declared  by  a  canvass  of  their  votes 
at  an  election,  and  for  that  purpose  invokes  the  provisions 
of  a  special  statute  for  contesting  the  validity  of  such  election, 
then  the  special  statute  invoked  must,  expressly  or  by  necessary 
implication,  authorize  such  elector  to  maintain  in  his  own  name 
and  ou  his  own  behalf  such  proceeding,  or  it  will  be  dismissed. 
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Appeal  from  the  district  court  of  Red  Willo 
Heard  below  before  Wblty,  J. 

Seeae  &  QUkesm,  8.  R.  Smith,  H.  W.  Keyea,  a 
Starr,  for  appeliant 

T.  M.  XarqueU,  A.  J.  RiOenhouse,  and  W.  & 
eonlra. 

Raqan,  C. 

Robert  H.  Thomas  brought  this  proceeding  i 
trict  court  of  Red  Willow  couoty  agaiost  Vocaoc 
lin  and  others  to  contest  the  validity  of  an  elect 
had  been  held  in  said  county  for  the  relocati< 
4X>unty  seat  of  such  county.  The  district  court,  a 
ing  the  evidence,  rendered  a  judgment  dismissing 
plaint  of  Tbomas,  and  the  pnx^eding  is  now  bef 
appeal. 

Thomas,  in  his  complaint  filed  in  the  district 
leged  that  he  was  an  elector  of  Red  Willow  conn 
such  interested  in  the  relocation  of  the  county  sei 
county  at  ludianola,  a  city  in  said  county,  and  w 
tent  to  contest  the  election  which  had  been  hel 
purpose  of  relocating  said  county  seat.  Can  the 
oiainiain  this  proceeding?  If  he  can,  it  must  be  h 
statute  authorizes  any  elector  of  a  county  to  cont 
suit  of  an  election  held  for  the  purpose  of  relo< 
county  seat  thereof.  The  statutory  provisons  fo 
ing  elections  are  found  in  chapter  26,  Compiled 
1893.  Section  64  of  this  chapter  provides:  "Tl 
of  any  person  to  any  public  office,  the  location  or 
of  a  county  seat,  or  any  proposition  submitted  (< 
of  the  people,  may  be  contested."  The  remaind 
section  provides  upon  what  grounds  the  validity  t 
tion  held  may  be  contested. '  Section  70  of  said  ch: 
lullows;   "The   district  courts  of  the  respectivi 
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shall  hear  and  determine  contests  of  the  election  of  county 
judge,  and  in  regard  to  the  removal  of  county  seats,  and  in 
regard  to  any  other  subject  which  may  by  law  be  submitted 
to  the  vote  of  the  people  of  the  county,  and  the  proceedings 
therein  shall  be  conducted  as  near  as  may  be  hereinafter 
provided  for  contesting  the  election  of  county  oflBcers.'* 
Secton  72  of  said  chapter  provides  that  any  elector  of  the 
state  may  contest  the  validity  of  the  election  of  any  of  the 
oflScers  of  the  executive  department  of  the  state,  and  that 
an  elector  of  a  county  or  legislative  district  may  contest  the 
election  of  a  member  of  the  legislature  from  such  county  or 
district;  and  section  80  provides  as  follows :  ^'  The  election 
of  any  person  declared  elected  to  any  office  other  than 
executive  state  officers  and  members  of  the  legislature  may 
be  contested  by  any  elector  of  the  state,  judicial  district, 
county,  township,  precinct,  city,  or  incorporated  village  in 
and  for  which  the  person  is  declared  elected."  It  will  thus 
be  seen  that  while  the  l^islature  has  provided  that  the 
validity  of  an  election  locating  or  relocating  a  county  seat 
may  be  contested,  it  has  not  provided  by  whom  such  con- 
test may  be  instituted  and  carried  on.  The  proceeding  for 
contesting  an  election  provided  for  by  this  statute  is,  strictly 
speaking,  neither  an  action  at  law  nor  in  equity.  It  is  a 
summary  proceeding  of  a  political  character,  and  the  pro- 
ceeding cannot  be  maintained  by  any  person,  unless  ex- 
press authority  therefor  is  found  within  the  statute  itself. 
{Wright  v.  FawceU,  42  Tex.,  203;  Rogers  v.  Johns,  42 
Tex.,  339;  Williamson  v.  Lane,  52  Tex.,  335;  Saunders  v. 
Haynes,  13  Cal.,  150;  Hartman  v.  Young,  20  Pac.  Rep. 
[Ore.],  17;  Hughes  v.  Holman,  32  Pac.  Rep.  [Ore.],  298.) 
But  for  the  fact  that  this  statute  expressly  so  provides,  an 
appeal  would  not  lie  to  this  court  from  the  judgment  pro- 
nounced by  a  court  or  tribunal  in  a  proceeding  to  contest 
an  election  duly  brought  and  tried  therein.  (French  v, 
lAghtyy  9  Ind.,  475.)  The  statute  does  not  expressly  pro- 
vide that  a  court  or  tribunal  in  which  has  been  tried  an 
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election  contest  shall  have  authority  (o  set  aside  its  finding 
or  judgment  made  therein  and  grant  a  new  trial;  and, 
doubtless,  if  a  court,  after  having  tried  an  election  contest, 
should  set  aside  its  proceedings  and  grant  one  of  the  parties 
thereto  a  new  trial,  such  action  on  the  part  of  the  court 
would  be  a  nullity,  (Doraey  v.  Barry ^  24  Cal.,  449;  Cli«- 
grave  v.  Howland,  24  Cal.,  457.) 

It  is  said  by  counsel  for  the  appellant  that  the  question 
of  the  right  of  Thomas  to  institute  and  maintain  this  pro- 
ceeding in  his  own  name  was  not  raised  in  any  manner  in 
the  court  below.  Assuming  this  to  be  correct,  we  do  not 
think  it  any  reason  why  the  supreme  court  should  be  pre- 
cluded from  considering  it.  This  court,  in  ordinary  actions 
at  law  and  in  equity,  will,  on  its  own  motion,  look  into  the 
record  of  a  case  brought  here  on  appeal  or  error  for  the 
purpose  of  determining  whether  the  petition  upon  which 
the  action  is  founded  states  a  cause  of  action,  and  whether 
the  court  has  jurisdiction  of  the  subject-matter  of  the  suit; 
and  in  a  special  proceeding  founded  solely  upon  a  statute 
of  the  state  it  is  not  only  a  privil^e,  but  it  is  the  duty  of 
this  court,  on  its  own  motion,  to  look  into  the  record  and 
determine  whether  the  proceeding  is  authorized  by  such 
statute,  and  whether  the  party  prosecuting  the  proceeding 
is  thereto  authorized  by  the  statute.  When  one  elector  of 
a  county,  in  his  own  name  and  on  his  own  behalf,  seeks  to 
defeat  the  presumed  will  of  the  people  of  his  county  upon 
any  subject  as  declared  by  a  canvass,  by  their  votes  at  an 
election,  and  for  that  purpose  invokes  the  provisions  of  a 
special  statute  for  contesting  the  validity  of  such  election, 
then  the  special  statute  invoked  must  expressly,  or  by  nec- 
essary implication,  authorize  such  elector  to  maintain  in  his 
own  name  and  on  his  own  behalf  such  proceeding,  or  it 
will  be  dismissed.  We  therefore  conclude  that  this  statute 
confers  no  authority  upon  an  elector  of  a  county  to  institute 
and  maintain  in  his  own  name  the  proceeding  contemplated 
by  the  statute  for  the  contesting  of  an  election  for  the  re- 
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locating  of  a  county  seat,  and  that  the  district  court  had  no 
jurisdiction  of  the  subject-matter  of  this  proceeding  or  of 
the  parties  thereto,  and  had  no  jurisdiction  to  render  anj 
judgment  whatever,  and,  of  course,  this  court  acquired  none 
by  an  appeal  of  the  proceedings  here.  A  judgment  will, 
therefore,  be  entered  here  dismissing  the  proceeding. 

Judgment  accordingly. 


42   814 
48    172 


Glaus  Thomsen,  appellee,  v,  J.  B.  Dickey, 

APPELLANT. 

Filed  October  16,  1894.    No.  5626.     • 

1.  Taxation:  Yaltoity  of  Tax  Deeds:  Treasurer's  Seal: 
Notice  to  Redeem:  Service  of  Notice:  Statutes:  Con- 
STRUGTroN.  Section  3,  article  9,  of  the  coostitntion  of  1875,  and 
section  123,  chapter  77,  Compiled  Statutes,  1893  (Revenae  Act, 
1879),  construed,  and  heid^  (1)  that  said  statute  was  enacted  for 
the  benefit  of  the  owners  of  real  estate  which  had  been  pre* 
viously  sold  for  taxes,  the  time  to  redeem  from  which  sale  was 
about  to  expire;  (2)  that  the  intention  of  the  framers  of  the 
constitution,  and  the  intention  of  the  legislature  as  well,  was 
to  provide  for  the  giving  of  such  '*  notice  to  redeem  "  as,  in  the 
judgment  of  the  legislature,  would  be  most  likely  to  reach  the 
then  owner  of  real  estate  which  had  been  sold  for  taxes,  advise 
him  when  his  right  to  redeem  would  expire,  and  thus  afford  him 
an  opportunity  to  prevent  the  divestiture  of  his  title;  (3)  both 
the  framers  of  the  constitution  and  the  legislature  realized  that 
it  is  often  difiSeult  and  sometimes  impossible  to  determine  who 
the  owner  of  a  certain  piece  of  real  estate  at  a  given  time  is, 
and  for  that  reason  the  word  **  owner  "  is  not  used  in  the  stat- 
ute; (4)  it  is  not  for  the  court  to  say  whether  the  legislature,  in 
prescribing  the  character  of  the  notice  to  redeem,  how,  when, 
and  upon  whom  it  shall  be  served,  has  prescribed  that  rale 
which  is  best  calculated  to  give  to  the  then  owner  of  real  estate 
the  notice  contemplated  by  the  constitution  and  the  law;  (5)  the 
only  question  with  which  the  court  is  concerned  is,  on  whooi 
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does  the  law  require  the  notice  to  redeem  to  be  served?  (6)  the 

preeamption  of  law  ie  that  one  in  whose  name  real  estate 

fltands  assessed  at  any  giyen  time  is  the  owner  thereof;  (7)  said 

aection  123  mnst  be  const rned  as  if  it  read:  Snch  purchaser  or 

^Msignee  shall  serve,  or  cause  to  be  served,  a  written  or  printed, 

or  partly  written  and  partly  printed,  notice  of  snch  purchase  on 

«very  person  in  actual  possession  or  occupancy  of  such  land  or 

lot;  and  also  the  person  in  whose  name  the  same  is  taxed,  or ' 

specially  assessed,  as  then  appears  from  the  assessment  thereof 

^rom  the  tax  books  then  in  the  office  of  the  county  treasurer,  if 

vipon  diligent  inquiry  he  can  be  found  in  the  county,  at  least 

'^hree  mouths  before  the  expiration  of  the  time  of  redemption 

J>om  such  sale,  in  which  notice  he  shall  state  when  he  purchased 

^he  land  or  lot,  in  whose'name  taxed  at  the  time  he  purchased, 

^nd  therefore  a  notice  to  redeem  must  be  served  on  the  per- 

.^M>n  in  whose  name  the  real  estate  stands  assessed  at  the  time  of 

rvinic  the  notice  to  redeem,  as  then  appears  from  the  last  as- 

ment  thereof  from  the  tax  books  then  in  the  county  treasurer's 

office;  (8)  if  the  notice  to  redeem  is  served  between  April  1  and 

^Dctober  1  of  any  year,  and  if  the  tax  books  for  such  year  have 

"^ben  been  delivered  to  the  county  treasurer,  the  notice  to  redeem 

^should  be  served  on  the  person  in  whose  name  the  real  estate  is 

wmxesaed  in  snch  books;  (9)  if  the  notice  to  redeem  is  served  be- 

"^ween  April  1  and  October  1  of  any  year,  and  the  tax  books  for 

^nch  year  have  not  then  been  delivered  to  the  county  treasurer, 

^uch  notice  to  redeem  mnst  be  served  on  the  person  in  whose 

xaame  the  real  estate  was  assessed  at  the  preceding  assessment, 

Cfts  shown  by  the  tax  books  in  the  county  treasurer's  office  at  the 

"^ime  of  serving  the  notice  to  redeem;  (10)  the  notice  to  redeem, 

"^o  be  of  any  validity,  must  be  Herved  upon  the  very  party  desig- 

Y3ated  by  the  statute,  and  must  contain  the  precise  information 

x--equired  by  the  statute;  (11)  the  statements  required  by  the 

statute  to  be  emlx)died  in  the  notice  to  redeem  are  as  jurisdic- 

'Clonal  as  the  service  of  the  notice  itself;  (12)  the  law  has  put 

^:»n  the  holder  of  a  tax  sale  certificate  the  duty  of  determining 

*£  n  whose  name  real  estate  already  sold  for  taxes  stands  assessed 

«^t  the  time  of  serving  a  notice  to  redeem  from  such  sale. 

E^x  Sales:  Deeds:  Constitutional  Law.    Lanonv.  Dickey, 
39  Neb.,  471,  reaffirmed. 

f^PEAL.  from  the  district  court  of  Douglas  county, 
"^^^rd  below  before  Irvine,  J. 

^^e  facts  are  stated  by  the  commissioner. 
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Saundera  &  Mac/arland,  for  appellant,  ooDtending  thai 
the  failure  to  serve  notice  to  redeem  upon  Miles  and  Thom- 
sen  did  not  invalidate  appellant's  title,  cited :  Kessey  v.  Con- 
nelly 68  la.,  430;  Parker  v.  Cochran,  64  la.,  767;  Burdick 
V.  Connelly  69  la.,  458;  Clifton  Heights  Land  Co,  v.  Ran* 
delly  47  N.  W,  Rep.  [la.],  906 ;  Hillyer  v.  Famemany  65 
la.,  227. 

Jacob  Faivcett,  F,  M.  Sturdevanty  and  J.  P.  DaviSy  contra^ 
cited:  Cooley,  Taxation  [ed.  1883], p.  363;  Zahradnicek v. 
Selbyy  16  Neb.,  682;  Lane  v.  Bommelmann,  21  111.,  147; 
Dalian  v.  Lucas,  63  III.,  339;  Hendriz  v,  Boggs,  16  Neb., 
471;  Wilson  v,  JUcKenna,  52  111.,  48;  Morrill  v.  Taylor, 
6  Neb.,  242:  Seaman  v.  Thompson,  16  Neb.,  547;  Xam^ 
mers  v.  Com^stocky  20  Neb.,  344. 

Ragan,  C. 

In  1885,  lot  16,  in  block  17,  Walnut  Hill  Addition  to 
the  city  of  Omaha,  was  owned  by  and  assessed  for  taxation 
in  the  name  of  S.  D.  Mercer.  On  November  4,  1886,  this 
lot  was  sold  at  public  sale  by  the  county  treasurer  of  Doug- 
las county  for  the  delinquent  taxes  of  1885,  to  one  Louis 
Dickey,  and  a  treasurer's  certificate  of  tax  sale  duly  issued 
to  him.  The  lot  was  assessed  for  taxation  in  the  years 
1887  and  1888,  in  the  name  of  John  L.  Miles.  On  the 
29th  day  of  June,  1888,  one  J.  B.  Dickey,  having  become 
the  owner,  by  assignment,  of  the  treasurer's  certificate  of 
tax  sale  issued  to  Louis  Dickey,  served  on  S.  D.  Mercer 
a  notice  of  when  the  time  to  redeem  said  lot  from  the 
tax  sale  made  November  4,  1886,  or  a  notice  to  redeem, 
would  expire.  No  notice  to  redeem  was  served  upon 
John  L.  Miles.  November  21,  1888,  the  county  treasurer 
of  Douglas  county  issued  and  delivered  to  J.  B.  Dickey  a 
tax  deed  for  said  lot,  in  pursuance  of  the  sale  made  thereof 
on  the  4th  day  of  November,  1886.  Glaus  Thomsen,  hav- 
ing become  owner  of  the  lot  by  mesne  conveyaucei  from  S«  • 
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D.  Mercer,  brought  this  suit  in  the  district  court  of  Doug- 
las county  against  J.  B.  Dickey  to  cancel  said  tax  deed. 
The  district  court  found  and  decreed  that  the  tax  deed  was 
void,  and  permitted  Thomsen  to  redeem  the  lot.  From 
this  decree  Dickey  appeals.  We  notice  only  two  questions 
involved  in  the  decree  appealed  from. 

1.  One  question  presented  by  this  appeal  is  whether  the 
notice  to  redeem  was  served  on  the  proper  party.  The 
precise  question  is,  Must  a  notice  to  redeem  be  served 
upon  the  party  in  whose  name  the  real  estate  is  assessed 
at  the  time  of  giving  the  notice  to  redeem,  or  must  it  be 
served  upon  the  party  in  whose  name  the  real  estate  was 
assessed  for  the  taxes  for  which  it  was  sold?  Section  3, 
article  9,  of  the  constitution  of  1875  provides:  ^^The  right 
of  redemption  from  all  sales  of  real  estate,  for  the  non- 
payment of  taxes  or  special  assessments  of  any  character 
whatever,  shall  exist  in  favor  of  owners  and  persons  in- 
terested in  such  real  estate  for  a  period  of  not  less  than  two 
years  from  such  sales  thereof;  Provided^  That  occupants 
shall  in  all  cases  be  served  with  personal  notice  before  the 
time  of  redemption  expires/'  And  section  123,  chapter 
77,  Compiled  Statutes,  1893  (Revenue  Law,  1879),  pro- 
vides: '^  Hereafter  no  purchaser  or  assignee  of  such  pur- 
chaser of  any  land,  town,  or  city  lot,  at  any  sale  of  lands 
or  lots  for  taxes  or  special  assessments  due,  either  to  the 
state  or  any  county  or  any  incorporated  town  or  city 
within  the  same,  or  at  any  sale  for  taxes  or  levies  author- 
ized by  the  laws  of  this  state,  shall  be  entitled  to  a  deed 
for  the  lands  or  lots  so  purchased,  until  the  following  con- 
ditions have  been  complied  with,  to-wit :  Such  purchaser 
or  assignee  shall  serve,  or  cause  to  be  served,  a  written  or 
printed,  or  partly  written  and  partly  printed,  notice  of  such 
purchase  on  every  person  in  actual  possession  or  occupancy 
of  such  land  or  lot,  and  also  the  person  in  whose  name  the 
same  was  taxed  or  specially  assessed,  if  upon  diligent  in- 
quiry he  can  be  found  in  the  oounty,  at  least  three  months 
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before  the  expiration  of  the  time  of  redemption  on  [from] 
such  sale,  in  which  notice  he  shall  state  when  he  purchased 
the  land  or  lot,  in  whose  name  tazed^  the  description  of  the 
land  or  lot  he  has  purchased,  for  what  year  taxed  or 
specially  assessed,  and  when  the  time  of  redemption  will  ex- 
pire. If  no  person  is  in  actual  possession  or  occupancy  of 
such  land  or  lot,  and  the  person  in  whose  name  the  same 
was  taxed  or  specially  assessed,  upon  diligent  inquiry,  can- 
not be  found  in  the  county,  then  such  person  or  his  as- 
signee shall  publish  such  notice  in  some  newspaper  printed 
in  such  county,  and  if  no  newspaper  is  printed  in  the 
county,  then  in  the  nearest  newspaper  that  is  published  in 
this  state  to  the  county  seat  of  the  county  in  which  such 
land  or  lot  is  situated,  which  notice  shall  be  inserted  three 
times,  the  first  time  not  more  than  five  months,  and  the 
last  time  not  less  than  three  months  before  the  time  of  re- 
demption shall  expire."  Here  then  is  a  constitutional 
guaranty  of  the  right  of  an  owner  of  real  estate  to  redeem 
the  same  from  a  sale  made  thereof  for  delinquent  taxes  at 
any  time  within  two  years  from  the  date  of  such  sale;  and 
the  command  that  a  personal  notice  shall  be  served  upon 
the  occupant  of  such  real  estate  before  the  time  for  the 
redemption  of  the  same  from  the  tax  sale  shall  expire. 
Reading  this  constitutional  provi.sion  and  the  statute  just 
quoted  together,  there  can  be  no  doubt  that  this  notice 
to  redeem  is  for  the  benefit  of  the  then  owner  of  the  real 
estate;  that  the  intention  of  the  framers  of  the  consti- 
tution and  the  intention  of  the  legislature  as  well  was  to 
provide  for  the  giving  of  such  notice  to  redeem  as,  in 
the  judgment  of  the  legislature,  would  be  most  likely  to 
reach  the  then  owner,  advise  him  when  his  right  to  redeem 
would  expire,  and  thus  afford  him  an  opportunity  to  pre- 
vent the  divestiture  of  his  title.  It  is  to  be  observed  that 
neither  the  constitution  nor  the  statute  requires  the  notice 
to  redeem  to  be  served  upon  the  owner  of  the  real  estate. 
Doubtless  both  the  framers  of  the  constitution  and  the 
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legislature  realized  that  it  would  ofleu  be  difficult  and 
sometimes  impossible  to  determine  who  the  owner  of  a 
certain  piece  of  real  estate  at  a  given  time  is,  and  it  is  for 
this  reason  that  the  word  "owner"  is  not  used  in  the  stat- 
ute. It  must  also  be  remembered  that  it  is  not  for  the 
court  to  say  whether  the  legislature,  in  prescribing  the 
character  of  the  notice  to  redeem,  how,  when^  and  upon 
whom  it  shall  be  served,  has  prescribed  that  rule  which  is 
best  calculated  to  give  to  the  then  owner  of  real  estate  the 
notice  contemplated  by  the  constitution  and  the  law. 

The  only  question  with  which  the  court  is  concerned  is 
on  whom  does  the  law  require  the  notice  to  redeem  to 
be  served?  This  section  123  is  a  literal  copy  of  section 
216  of  the  Illinois  Revised  Statutes  of  1877.  We  have 
been  unable  to  find  whether  the  question  here  has  been 
decided  by  the  Illinois  courts.  We  have  been  unable  to 
find  any  other  statute  in  the  precise  language  of  ours. 

In  Hall  t7.  GtUhridge^  52  la.,  408,  it  was  held  that  the 
provision  for  service  of  a  notice  to  redeem  upon  the  person 
in  whose  name  the  land  is  taxed  has  reference  to  the  per- 
son in  whose  name  it  is  taxed  at  the  time  of  the  service  of 
the  notice  and  not  at  the  time  of  the  sale ;  but  this  was  a 
oonstrnction  of  section  894  of  the  Iowa  Code,  and  that 
provision  required  the  holder  of  a  tax  sale  certificate  to 
serve  the  notice  to  redeem  upon  the  person  in  whose 
name  the  land  is  taxed^  whereas  the  provision  in  our  stat- 
ute is  that  the  notice  to  redeem  must  be  served  upon  the 
person  in  whose  name  the  land  was  taxed.  The  holding 
of  the  Iowa  court,  then,  does  not  help  us. 

Keeping  in  view  the  objects  of  the  constitutional  and 
legislative  enactments  quoted  above,  and  that  the  presump- 
tion of  law  is  that  one  in  whose  name  real  estate  stands 
assessed  at  any  given  time  is  the  owner  thereof,  we  think 
that  said  section  must  be  construed  as  if  it  read:  Such 
purchaser  or  assignee  shall  serve,  or  cause  to  be  served,  a 
written  or  printed,  or  partly  written  and  partly  printed. 
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notice  of  such  purchase  on  every  person  in  actual  possession 
or  occupancy  of  such  land  or  lot^  and  also  the  person  in 
whose  name  the  same  is  taxed  or  specially  assessed^  as  then 
appears  from  the  last  assessment  thereof  from  the  tax  books 
then  in  the  office  of  the  county  treasurer,  if  upon  diligent 
inquiry  he  can  be  found  in  the  county,  at  least  three  months 
before  the  expiration  of  the  time  of  redemption  from  such 
sale,  in  which  notice  he  shall  state  when  he  purchased  the 
land  or  lot,  in  whose  name  taxed  at  the  date  he  purchased. 
We  reach  the  conclusion,  therefore,  that  a  notice  to  re- 
deem must  be  served  on  the  person  in  whose  name  the 
real  estate  stands  assessed  at  the  time  of  serving  the  no- 
tice to  redeem  as  then  appears  from  the  last  assessment 
thereof  from  the  tax  books  then  in  the  county  treasurer's 
office. 

It  is  argued  that  this  construction  places  on  the  holder 
of  a  tax  sale  certificate  the  burden  and  duty  of  determin- 
ing at  his  peril  when  he  serves  the  notice  to  redeem  in 
whose  name  the  real  estate  then  stands  assessed  for  taxa- 
tion i  that  this  fact  can  never  be  certainly  ascertained  be- 
tween April  1  and  October  1  of  any  year,  as  the  tax  books 
for  that  year  are  between  said  dates  in  the  hands  of  the  as- 
sessor or  county  clerk,  who  have  authority,  and  whose  duty 
it  is,  to  change  an  assessment  of  real  estate  made  to  one 
person  to  another  on  learning  that  such  other  person  has 
become  the  owner  thereof;  that  a  piece  of  real  estate  might 
stand  assessed  on  the  1st  day  of  April  to  A,  and  on  the  last 
day  of  September  the  county  clerk  might  change  the  assess- 
ment to  B ;  therefore  it  is  unreasonable  to  suppose  the  1^- 
islature  intended  to  require  the  holder  of  a  tax  sale  certifi- 
cate to  assume  the  burden  of  determining  in  whose  name  a 
certain  piece  of  real  estate  is  assessed  between  April  1  and 
October  1  of  any  year,  and,  therefore,  the  law,  to  avoid  un- 
certainty and  mistakes,  has  designated  the  person  in  whose 
name  the  real  estate  was  assessed  for  the  taxes  for  which  it 
was  sold  as  the  person  on  whom    the  notice  to  redeem 
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•hall  be  served;  thus  making  the  duty  of  the  holder  of  a 
tax  sale  certificate  a  plain  and  certain  one.  The  force  of 
this  argaiQjent,  however^  is  overthrown  bj  an  examination 
of  the  requirements  of  the  statute  as  to  what  the  notice 
to  redeem  served  shall  contain.  Jt reads:  ^' In  which  no- 
tice he  shall  state  when  he  purchased  the  land  or  lot,  in 
whuse  name  taxed."  The  notice  to.  redeem,  to  be  of  any 
validity,  must  be  served  upon  the  very  party  designated  by 
the  statute,  and  such  notice  must  also  contain  the  precise 
information  required  by  the  statute.  In  other  words,  the 
statements  required  by  the  statute  to  be  contained  in  the 
notice  are  as  jurisdictional  as  the  service  of  the  notice  itself. 
Now,  if  the  statute  has  to  be  so  construed  as  to  compel  the 
holder  of  a  tax  sale  certificate  to  serve  the  notice  to  re- 
deem on  the  person  in  whose  name  tlie  real  estate  was  as- 
sessed for  the  taxes  for  which  it  was  sold,  then  clearly  the 
notice  to  redeem  must  state  in  whose  name  the  real  es- 
tate is  taxed  or  assessed  at  the  time  of  the  service  of  such 
notice  to  redeem.  It  would  be  absurd  to  say  that  the  leg- 
islature intended  the  holder  of  a  tax  sale  certificate  to  serve 
the  notice  to  redeem  on  the  person  in  whose  name  the  real 
estate  was  assessed  for  the  taxes  for  which  sold,  and  in  such 
notice  give  him  the  information  that  the  real  estate  was  as- 
sessed in  his  name  for  the  taxes  for  which  sold.  So  that,  in 
either  construction  of  the  statute,  the  law  has  put  on  the 
holder  of  a  tax  sale  certificate  the  duty  to  determine  in 
whose  name  real  estate  already  sold  for  taxes  stands  as- 
sessed at  the  time  of  serving  a  notice  to  redeem.  But 
this  duty  is  not  a  burdensome  one;  nor  need  there  be  the 
least  uncertainty  about  it.  Within  the  meauing  of  said 
section  123,  real  estate  is  assessed  for  any  year  as  appears 
from  the  tax  books  of  such  year  delivered  by  the  county 
clerk  to  the  county  treasurer  on  or  before  October  1. 
The  notice  to  redeem  should  be  served  on  the  person 
in  whose  name  the  real  estate  stands  assessed  for  taxes 
25 
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the  year  the  notice  to  redeem  is  served,  as  shown  by 
the  tax  books  then  in  the  county  treasurer's  oflSce.  If  this 
notice  is  served  between  April  1  and  October  1  of  any 
year,  and  if  the  tax  books  for  such  year  have  been  deliv- 
ered to  the  county  treasurer,  then  on  the  person  in  whose 
name  the  real  estate  is  assessed  in  such  books.  If  the  no- 
tice is  served  between  April  1  and  October  1  of  any  year 
and  before  the  tax  books  have  been  delivered  to  the  county 
treasurer,  then  the  notice  must  be  served  on  the  person  in 
whose  name  was  assessed  the  real  estate  at  the  preoeding 
assessment,  as  shown  by  the  tax  books  in  the  county  treas- 
urer's office  at  the  time  of  the  service  of  the  notice.  The 
notice  to  redeem  having  been  served  on  Mercer,  the  per- 
son in  whose  name  the  lot  was  assessed  for  the  taxes  for 
which  sold,  and  not  on  Miles,  the  person  in  whose  name 
the  lot  stood  assessed  at  the  time  of  serving  the  notice  to 
redeem,  as  then  appeared  from  the  last  assessment  of  such 
real  estate  from  the  tax  books  in  the  county  treasurer's  of- 
fice at  the  time  of  serving  said  notice,  the  tax  deed  issued 
in  pursuance  of  such  notice  to  redeem  was  void. 

2.  We  do  not  know  from  the  record  what  were  the  views 
of  the  learned  judge  of  the  district  court  on  the  question 
already  discussed.  His  decree  was  nevertheless  correct 
The  tax  deed  in  question  was  executed  by  the  county  treas- 
urer of  Douglas  county  in  conformity  with  the  require- 
ments of  section  127,  chapter  77,  Compiled  Statutes,  1893 
(Revenue  Law  of  1879).  This  section  makes  it  the  duty 
of  the  county  treasurer  to  execute  tax  deeds  under  the  offi- 
cial seal  of  his  office.  The  deed  in  question  bears  the  seal 
of  the  county  treasurer  of  Douglas  county;  but  in  Larson 
V.  Dickey,  39  Neb.,  463,  it  was  held  that  there  was  no  such 
thing  as  a  county  treasurer's  official  seal  provided  for  or 
recognized  by  our  statutes,  and  until  the  legislature  should 
provide  an  official  seal  for  county  treasurers,  they  could  not 
execute  tax  deeds  of  any  validity  under  the  present  reve- 
nue law.     The  tax  deed  in  controversy  was,  therefore,  void 
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for  that  reason.     The  decree  of  the  district  court  was  right 
and  is 

Affirmed. 


Ibyine,  C,  not  sitting. 


WoBTHY  T.  Newoomb  V.  Benjamin  R.  Roycb. 


Filed  Octobbb  16, 1894.    No.  6407. 

1.  Mills  and  Mill-Dams:  Ebbctioit  and  Maintenance:  Dam* 
AGES:  Assessment:  Tbial:  Issues.  In  a  proceeding  by  the 
owner  of  land  alleged  to  have  been  injnred  by  the  erection  and 
maintenance  of  a  mill-dam,  the  proceeding  being  under  chapter 
67,  Compiled  Statutes,  upon  the  return  of  the  jury  o£ inquest 
the  owner  of  the  mill  may  by  answer  traverse  both  the  petition 
and  inquest  as  to  their  allegations  and  finding  of  damages;  and 
if  he  do  so,  the  questions  of  damage  or  no  damage  and  the  amount 
of  djimage  become  issues  for  the  jury  on  trial  of  the  case,  sub- 
ject to  the  same  rules  of  evidence  and  burden  of  proof  as  in 
other  cases.  The  damages  found  by  the  jury  of  inquest  are  not 
in  such  case  final. 


2.  :  :  AssESf^MENT  of  Damages:  Tbial.    The  statute 

gives  to  the  defendant  in  such  case  the  right  to  put  in  issue  and 
have  tried  according  to  the  regular  forms  of  law  every  fact  al- 
leged in  the  petition  or  found  in  the  inquest. 

3. :  Right  to  Ovebflow  Land:  Pabol  Agbeement:  En- 

Fobcembnt.  If  one  owning  land  traversed  by  a  stream  sells  a 
portion  thereof  to  another  and  at  the  same  time  gives  such  other 
person  by  parol  the  right  to  overflow  the  remainder  of  the  land 
by  erecting  a  dam  on  the  land  so  conveyed,  and  the  purchaser, 
relying  on  such  parol  agreement,  erects  such  dam  and  a  mill 
operated  by  water,  and  maintains  the  same,  the  parol  agreement 
T)ecomes  enforceable.  If  viewed  as  a  license,  the  acts  of  the 
purchaser  render  the  license  irrevocable.  If  viewed  as  an  ease- 
ment, they  take  the  grant  out  of  the  statute  of  frauds. 

4.  :  :  Assessment  of  Damages:   Tbial:    Issue.    In 


an  ad  quod  damnum  proceeding  by  the  vendor  in  such  case, 
where  the  vendee  by  answer  pleads  such  grant,  it  is  error  to 
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sobmit  to  the  trial  jury  simply  the  qnestioD  as  to  whether  the 
damages  assessed  by  the  jury  of  inqnest  had  been  paid,  the  issne 
being  not  whether  the  damages  so  assessed  have  been  paid,  bnt 
whether  there  has  been  a  grant  of  the  water  rights  exercised. 

Error  from  the  district  court  of  Clay  county.  Tried 
below  before  Morris,  J. 

The  facts  are  stated  in  the  opinion. 

Thomas  H,  Matters^  for  plaintiff  in  error: 

The  court  erred  in  not  submitting  to  the  jury  the  issue 
as  to  wliether  or  not  any  or  all  of  the  claim  of  defendant 
in  error  had  been  paid.  (6  Lawson,  Rights,  Remedies  & 
Practice,  sec.  2924;  Cowles  v.  Kidder,  24  N.  H.,  364; 
Rerick  V.  Kern,  14  S.  &  R.  [Pa.],  267;  M'Kdlip  v.  M'lU- 
henney,  4  Watts  [Pa.],  317.) 

The  court  erred  in  submitting  the  question  whether  or 
not  the  damage  was  paid,  to  be  answered  "yes''  or  "  no," 
the  true  question  being,  what  amount  of  the  damages  was 
unpaid?  {Clarke  r.  Chicago^  K.  &  N.  R.  Co.,  23  Neb., 
616;  Omaha  Belt  R.  Co,  v.  Johnson,  24  Neb.,  708.) 

/.  L.  Epperson  and  Leslie  G.  Hurd,  contra : 

The  remedy  invoked  by  plaintiff  is  exclusive.  (Nosser  v. 
Seeley,  10  Neb.,  467;  Pierce  Mill  Co.  v,  KoUermann,  26 
Neb.,  722;  Kyner  v.  UpstUl,  29  Neb.,  780.) 

Irvine,  C. 

This  was  a  proceeding  under  section  14  of  chapter  57, 
Compiled  Statutes,  entitled  "  Mills  and  Mill-Dams."  The 
petition  was  filed  by  Royce  after  notice  to  Newcomb,  and 
it  alleged  that  Royce  was  the  owner  and  in  possession  of 
certain  land  in  Clay  county;  that  in  1888  Newcomb  be- 
came the  owner  of  other  land;  that  the  Blue  river,  a 
stream  of  water  with  sufficient  flow  for  a  mill-dam,  trav- 
ersed both  Royce's  and  Newcomb's  laud ;  that  Royce's  land 
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lay  above  Newoomb's;  that  Newcomb,  from  the  time  he 
obtained  his  land,  operated  thereon  a  mill  for  the  grinding 
of  grain  for  toll ;  that  for  the  purpose  of  operating  said 
mill  there  had  been  erected  across  the  river  a  dam ;  that 
Newcomb  had  raised  the  dam  to  a  height  of  thirty  inches 
over  and  above  its  former  elevation,  whereby  a  portion  of 
Royoe^s  land  had  been  overflowed  to  the  depth  of  twenty 
inches^  to  Royce's  damage  in  the  sum  of  $600 ;  that  there 
had  been  no  proceedings  to  condemn  any  land  for  such 
mill,  or  with  reference  to  raising  the  elevation  of  said  dam, 
nor  had  Royoe  received  compensation  for  his  damage.  The 
prayer  was  for  a  writ  of  ad  quod  damnum,  an  assessment 
of  damages,  and  judgment  therefor.  A  writ  of  ad  quod 
damnum  was  issued  on  this  petition.  A  jury  of  inquest 
was  struck  by  the  parties,  and  its  return  made,  assessing 
Royce's  damages  in  the  sum  of  $420.  An  answer  was  filed 
by  Newcomb,  admitting  the  allegations  of  the  petition  in 
regard  to  the  ownership  of  the  two  tracts  of  land,  the  fact 
tiiat  they  were  traversed  by  the  river,  that  Royce's  land  lay 
above  Newcomb's,  and  that  Newcomb  used  his  land  as  a 
mill-site.  The  answer  denied  the  other  allegations  of  the 
petition.  Then  the  answer  averred  that  Newcomb  had 
purchased  his  land  of  Royce  and  had  paid  double  its  value 
in  consideration  of  the  privilege  given  him  by  Royce  to 
raise  his  dam,  and  to  use  all  the  back  water  necessary  to 
run  his  mill;  that  Newcomb  had  raised  his  dam  and  main- 
tained it  peaceably  in  accordance  with  the  agreement,  and 
that  if  Royce  suflTered  any  damage  it  "had  been  fully  paid 
for  and  fully  settled  as  before  stated,  and  was  a  right  which 
has  been  acquired  by  the  purchase  and  held  by  the  peace- 
able possession  ever  since  the  date  of  said  purchase.'^ 
There  were  certain  other  averments  in  the  answer  which 
need  not  be  noticed.  To  this  answer  a  reply,  in  the  form 
of  a  general  denial,  was  filed.  On  the  issues  so  made  up 
there  was  the  trial  to  a  jury,  the  evidence  being  almost 
entirely,  if  not  entirely,  directed  to  those  issues  raised  by 
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averments  of  the  purchase  and  grant  of  the  water  rights 
exercised.  The  court  by  its  charge  submitted  to  the  jury 
for  its  answer  a  single  question,  ''Has  the  defendant  paid 
the  plaintiff  for  the  damages  appraised  to  plaintiff  herein?" 
The  jury  answered,  "No."  Whereupon,  after  a  motion 
for  a  new  trial  had  been  overruled,  the  court  entered  an 
order  ratifying  and  affirming  the  return  of  the  jury  of  in- 
quest, and  awarding  execution  for  the  damages  assessed  by 
that  jury.     This  judgment  Newcomb  seeks  to  reverse. 

The  peculiar  character  of  these  proceedings  renders  it 
somewhat  difficult  to  apply,  in  reviewing  the  case,  the  rules 
governing  our  appellate  procedure.  An  examination  of 
the  other  cases  arising  under  the  mill-dam  act  shows  that 
the  court  has  always  been  sensible  of  this  embarrassment. 
We  think,  however,  that  the  principal  questions  presented 
by  counsel  have  been  preserved  in  such  a  manner  as  to  en- 
title them  to  review.  It  is  contended  on  behalf  of  New- 
comb that  the  court  erred  in  submitting  the  single  question 
of  payment  to  the  jury  and  in  withholding  the  other  issues; 
that  when  the  allegations  of  damage  were  traversed  the 
return  of  the  jury  of  inquest  lost  its  vitality  and  the  case 
stood  for  trial  on  the  question  of  damage  or  no  damage, 
with  the  burden  resting  upon  Royce,  after  the  analogy  of 
appeals  in  ordinary  condemnation  proceedings.  We  think 
this  view  is  substantially  correct.  The  question  of  the 
constitutionality  of  a  statute  which  would  leave  to  the  de- 
termination of  a  jury  of  inquest,  selected  in  the  manner 
provided  by  this  act,  the  final  determination  of  the  value 
of  property  taken  or  damaged  by  the  improvement,  and 
the  public  utility  or  necessity  of  such  improvement,  is  not 
raised  in  argument  and  will  not  be  considered.  We  do  not 
think  a  proper  construction  of  the  act  calls  for  such  an  in- 
vestigation. Section  14,  providing  for  a  petition  by  one 
claiming  to  be  injured,  requires  that  like  proceedings  shall 
be  had  mutatis  mutaiidisy  as  where  the  owner  of  the  dam 
brings  his  petition.     What  are  these  proceedings?     The 
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first  sections  of  the  act  provide  for  calling  into  action  the 
powers  of  the  court  by  filing  a  petition  and  serving  notice. 
They  then  provide  for  impaneling  a  jury  of  inquest  and 
its  return.  Section  11  then  provides  that  "Any  defendant 
may,  after  the  return  of  the  sheriff  aforesaid,  traverse,  by 
way  of  answer,  any  material  fact  stated  in  the  petition  or 
inquest,  or  he  may  plead  any  valid  matter  in  bar  of  the 
plaintiff's  right  to  have  the  benefit  of  the  writ;  or  he  may 
file  exceptions  for  substantial  defects  in  the  writ,  the  inquest, 
or  any  of  the  proceedings  herein  provided  for ;  and  issues 
of  law  and  of  fact  may  be  made  up  and  tried  as  in  other 
cases;  and  the  court  may  quash  the  writ,  or  set  aside  the 
inquest,  and  may  award  a  new  writ  on  payment  of  all  costs 
by  the  party  who  has  built,  or  proposes  to  build,  such  mill- 
dam,  or  the  court  may  dismiss  the  proceedings,  or  may 
ratify  and  confirm  such  inquest/'  It  will  be  observed  that 
this  section  permits  the  defendant,  after  the  return  of  the 
writ,  to  interpose  either  by  exceptions  for  defects  in  the 
proceedings  or  by  traverse  or  by  "plea  in  bar"  to  the  pe- 
tition or  inquest  In  other  words,  the  defendant  is  bound 
neither  by  the  petition  nor  by  the  inquest.  He  may  put  in 
issue  any  fact  averred  or  found  in  either  and  .may  have  oa 
such  issue  a  trial  as  in  other  cases.  We  do  not  regard  the 
final  clause  of  the  section  exclusive  as  to  the  form  of  judg- 
ment. It  merely  indicates  what  orders  the  court  may  make 
in  view  of  certain  determinations  of  some  issues  or  upon 
the  development  of  defects  in  the  proceedings.  No  argu- 
ment can  be  drawn  against  the  right  to  put  in  issue  the 
question  of  damages  upon  the  ground  that  the  section  does 
not  contain  a  special  provision  for  the  judgment  in  such 
case.  The  other  sections  of  the  act  do  not  bear  with  suffi- 
cient directness  upon  the  question  to  demand  detailed  dis- 
cussion; but  in  so  far  as  they  throw  any  light,  it  is  all  in 
support  of  the  construction  we  have  just  placed  upon  it, 
to-wit,  that  the  inquest  may  be  traversed  with  the  petition, 
and  if  this  be  done,  it  loses  its  force,  and  the  issues  formed 
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must  be  tried  in  the  same  manner  and  with  the  same  rules 
;is  to  the  burden  of  proof  as  in  other  cases.  While  this 
question  has  not  heretofore  been  directly  presented  or  de- 
cided, the  opinions  in  the  cases  which  have  arisen  under 
the  act  all  indicate  that  the  court  has  assumed  this  as  the 
proper  construction  of  the  law.  Thus,  in  Sutliffv.  John-- 
soUf  17  Neb.,  575,  the  only  question  presented  was  as  to 
the  quantum  of  damages.  These  damages  had  been  as- 
sessed by  the  trial  jury  apparently  without  regard  to  the 
finding  of  the  jury  of  inquest.  This  was  treated  as  a 
correct  proceeding.  So  also  in  Pierce  Mill  Co.  v,  Koiter- 
mannf  26  Neb.,  722,  the  court  treated  the  question  of 
damages  or  no  damages  as  properly  in  issue  to  the  trial 
jury,  where  the  damages  assessed  by  the  trial  jury  were 
very  different  from  those  found  by  the  jury  of  inquest. 
In  Kyner  v,  UpstlUy  29  Neb.,  768,  the  question  of  proced- 
ure was  to  a  certain  extent  considered,  and  adverse  com- 
ment passed  upon  the  fact  that  the  assignments  *of  error 
related  to  the  proceedings  had  under  the  sheriff's  writ  in- 
stead of  to  the  proceedings  upon  the  trial.  It  was  said 
that  the  case  had  proceeded  upon  the  theory  that  action  ac- 
cording to  the  first  thirteen  sections  of  law  was  necessary  to 
give  the  court  jurisdiction;  that  the  whole  of  this  theory 
was  believed  to  be  erroneous,  and  the  following  significant 
language  was  used:  "Nor  does  it  seem  that  the  verdict  of 
the  jury  summoned  therein  by  the  sheriff  advanced  the 
plaintiff's  cause  in  any  degree."  The  court  should,  there- 
fore, have  treated  all  the  material  allegations  of  the  petition 
and  findings  of  the  inquest  as  in  issue  where  met  by  the 
denial  in  the  answer.  Instead  of  so  doing  the  following 
instructions  were  given  : 

"  1.  The  question  submitted  to  you  to  answer  arises 
from  the  fact  that  the  plaintiff  brought  proceedings  in  this 
court  looking  to  the  ascertainment  of  his  damages  by  rea- 
son of  the  overflow  of  his  land  by  reason  of  the  erection  of 
a  dam  across  the  river  known  as  the  Little  Blue,  in  thi^ 
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county,  and  such  proceedings  ^ere  had  that  a  jury  was  im- 
paneled to  view  the  premises  and  assess  the  damages  of  the 
plaintiiT,  and  such  jury  reported  their  iiudiugs  and  assessed 
dami^es  to  the  plaintiff  in  the  sum  of  $420. 

"  2.  The  defendant,  as  of  right  he  may  do,  herein  filed 
his  answer^  in  which  he  alleges  that  he  has  paid  such  dam- 
ages. This  the  plaintiff  denies.  Hence  arises  the  question 
submitted  to  you  for  your  consideration,  to-wit,  Has  the 
defendant  W.  T.  Newcomb  paid  to  the  plaintiff  the  dam- 
ages assessed  to  him  herein? 

^'3.  Keeping  in  mind  the  question  submitted  to  you, 
consider  all  the  testimony  introduced  before  you,  and  say 
from  a  consideration  of  all  the  evidence  as  to  how  you  shall 
answer  the  question  submitted  to  you.'^ 

The  giving  of  these  instructions  is  assigned  as  error. 
The  assignment  is  to  the  whole  group,  and  we  think  the 
error  reaches  to  all  the  instructions.  As  to  the  second  in- 
Btraction  tomplained  of,  a  single  question  was  presented  to 
the  jury  instead  of  all  the  issues  raised  by  the  pleadings. 
In  the  first  and  third  instructions  the  fact  that  the  jury  was 
to  confine  itself  to  the  consideration  of  one  question  was  in 
each  su^ested,  while  in  the  first  instruction  the  fact  that 
the  jury  of  inquest  had  assessed  damages  in  the  sum  of 
|420  was  stated  to  the  jury  as  if  it  were  controlling  on 
that  question.  We  think  that  each  *one  of  these  instruc- 
tionSy  viewed  in  the  light  of  the  others,  was  erroneous  and 
that  the  joint  assignment  of  error  is  well  taken.  Moreover, 
the  question  submitted  was  not  proper  under  the  issues.  It 
was  practically  whether  or  not  Newcomb  had  paid  the  dam- 
ages assessed  by  the  jury  of  inquest.  The  question  pre- 
sented by  the  pleadings  and  the  question  tried  was  whether 
or  not  Newcomb,  when  he  purchased  the  land  of  Royce, 
obtained  at  the  same  time  a  grant  of  the  water  rights  exer- 
cised by  him.  There  was  evidence  fairly  tending  to  show 
that  it  was  the  agreement  between  Royce  and  Newcomb 
that  if  Newcomb  purchased  the  land  at  a  stipulated  price 
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he  should  have  the  privilege  of  erecting  a  dam  sufficieDt  to 
pro})erly  conduct  his  mill  and  to  overflow  Boyce's  land  as 
much  as  would  be  required  for  that  purpose.  If  this  evi- 
dence is  to  be  treated  as  in  support  of  a  claim  of  license,  the 
erection  of  the  dam  and  its  maintenance  by  Newcomb 
coupled  the  license  with  an  interest  and  rendered  it  irrevo- 
cable. {M'KelUp  V.  M'llhenny,  4  Watts  [Pa.],  317*;  Jfc- 
Broom  v.  Thompsoriy  37  Pac.  Rep.  [Ore.],  57.)  If  the  an- 
8wer  be  treated  as  pleading  an  easement,  the  expense  under- 
gone by  Newcomb  in  erecting  his  dam  in  pursuance  of  the 
parol  agreement  took  the  case  out  of  the  statute  of  frauds. 
On  this  subject,  then,  the  precise  question  for  the  jury  was 
whether  or  not  there  had  been  such  a  grant,  and  not  whether 
the  damages  allowed  by  the  jury  of  inquest  had  been  paid. 


Reversed  and  remanded. 


42  33ol  Anthony  Koehler  v.  Charles  E.  Summers. 

57    413 

^   ^  FiLBD  OCTOBBR  16, 1894.     No.  6584. 

Beview:  Transcript:  Motion  for  New  Trial:  Assionmbnts  op 
Error.  In  order  t<^obtaia  a  review  in  this  oonrt  of  matters  oc- 
curring on  the  trial  in  the  district  court,  it  must  appear  that  the 
errors  complained  of  were  called  to  the  attention  of  the  district 
court  by  a  motion  for  a  new  trial.  A  record  which  discloses  that 
a  motion  for  a  new  trial  was  filed  and  overruled,  but  which  does 
not  disclose  the  grounds  of  such  motion,  is  insufficient  for  this 
purpose. 

Error  from  the  district  court  of  Fillmore  county.    Tried 
below  before  Hastings,  J. 

Charles  H.  Sloan,  for  plaintiff  in  error. 

John  D.  Carson,  and  Z).  H.  Conant,  contra* 
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Irvine,  C. 

All  the  errors  assigned  in  this  case  relate  to  matters  oc- 
curring upon  the  trial.  None  of  these  can  be  considered^ 
for  the  reason  that  the  record  does  not  contain  any  motion 
for  a  new  trial.  It  is  true  that  the  transcript  shows  that  a 
motion  for  a  new  trial  was  filed  and  overruled;  but  in  order 
to  obtain  a  review  in  this  court  of  matters  occurring  on  the 
trial  it  is  essential,  not  only  that  there  should  have  been  a 
*  motion  for  a  new  trial,  but  that  the  errors  complained  of 
should  have  been  in  that  motion  called  to  the  attention  of 
the  district  court.  In  the  absence  from  the  transcript  of 
the  motion  for  a  new  trial  we  cannot  say,  or  presume,  that 
the  errors  complained  of  were  called  to  the  attention  of  the 
trial  court. 

Judgment  affirmed. 


Home  Insurance  CJompany  of  New  York  v.  J.  W. 

tViNN  &  Company. 

Filed  Octobeb  16,  1894.    No.  5676. 

1.  Insurance:  Notice  of  Loss:  Fraud.  A  policy  of  insaraQce 
required  tbe  assared,  in  case  of  loss,  to  obtain  and  present  to  the 
company  certified  copies  of  all  bills  and  inyoices,  the  originals 
of  which  had  been  lost;  to  produce  his  books  and  accounts,  and, 
if  required,  to  submit  to  an  examination  on  the  subject  of  the 
losB.  The  policy  also  proyided  that  ''all  fraud,  or  attempt  at 
fraud,  by  false  swearing  or  otherwise,  shall  cause  a  forfeiture  of 
all  claim  on  this  company  under  this  policy. "  The  insured  pro- 
cored  copies  of  invoices  and  willfully  raided  the  amounts  thereof 
so  as  to  show  purchases  $1,700  greater  than  they  were  in  fact, 
and  by  affidavit  verified  such  false  invoices.  The  jKry,  by  its 
verdict,  found  that  the  actual  value  of  the  goods  was  less  than 
the  aggregate  insurance.  Held^  That  there  had  been  false  swear- 
ing and  an  attempt  at  fraud  which  oonstituted  a  good  defense  to 
an  action  on  the  policy. 
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2.  .     SpHngfidd  Fire  A  Jtfanne  Ins.  Co.  v.  Winn,  27  Neb.,  649, 

distingaished. 

Error  from  the  district  court  of  Johnson  county.  Tried 
below  before  Broady,  J. 

The  facts  are  stated  by  the  commissioner. 

8.  P.  Davidson  and  Fyke  &  HamiUon,  for  plaintiff  in 
error : 

If  assured  willfully  changed  his  invoices  by  increasing 
the  amounts,  and  then  swore  said  changed  bills  were  true 
and  correct,  and  presented  them  to  the  insurance  company 
for  the  purpose  of  inducing  it  to  make  a  more  favorable 
settlement  with  him,  he  should  not  recover,  and  the  court 
erred  in  refusing  to  thus  instruct  the  jury.  {Virginia  Fire 
&  Marine  Ins,  Co.  v.  Saunders j  22  Ins.  L.  J.  [Va.],  270; 
Claflin  V.  CommonweaWi  Ins.  Go.y  110  U.  S.,  81 ;  Moore  v, 
Virginia  Fire  &  Marine  Ins.  Co.,  28  Gratt.  [Va.],  518; 
Weide  v.  Oermania  Ins.  Co.,  1  Dill.  [U.  8.  C.  C],  442; 
Hansen  v.  American  Ins.  Co,,  67  la.,  743 ;  DoUoff  v.  P/wj- 
nix  Ins,  Co.,  82  Me.,  266;  Lion  Fire  Ins.  Co.  v.  Starr,  12 
S.  W.  Rep.  [Tex.],  45;  Hammatt  v.  Emerson,  27  Me.,  308; 
Foster  v.  Charles,  7  Bing.  [Eng.],  105;  Sleeper  v.  New 
Hampshire  Fire  Ins.  Co.,  56  N.  H.,  401 ;  Leaoh  v.  Repub- 
lie  Fire  Ins.  Co.,  58  N.  H.,  245 ;  Smith  v.  Queen  Ins.  Co., 
1  Hannay  [N.  B.],  311;  Security  Ins,  Co.  v.  Bronger,  6 
Bush  [Ky.],  146;  Security  Ins.  Co.  v.  Fay,  22  Mich.,  467.) 

T.  Appelget  and  C.  K.  Chamberlain,  coiitra. 

Irvine,  C. 

An  action  was  instituted  in  the  district  court  of  Johnson 
county,  wherein  the  plaintiff,  styled  as  J.  W.  Winn,  doing 
business  under  the  firm  name  and  style  of  J.  W.  Winn  & 
Co.,  sued  the  Home  Insurance  Company  to  recover  on  a 
policy  of  insurance,  written  by  that  company  in  favor  of 
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J.  W.  Winn  &  Co.,  on  a  stock  of  goods  at  Elk  Creek, 
which,  the  petition  alleged,  had  been  destroyed  December 
22,  1886.  A  number  of  defenses  wejre  set  up  in  the  an- 
swer. Among  these  were  that  it  had  been  represented  to 
the  company  that  the  firm  of  J.  W.  Winn  &  Co.  was  not 
composed  of  Winn  alone,  but  of  Winn,  one  Nail,  and  other 
persons ;  that  misrepresentations  had  been  made  to  the  in- 
surer as  to  the  value  of  the  property ;  that  no  notice  or 
proper  proofs  of  loss  had  been  presented,  and  that  in  vio- 
lation of  the  terms  of  the  policy  the  assured  had  fraudu- 
lently changed  the  accounts  of  purchases  from  wholesale 
bouses  which  the  policy  required  him  to  furnish,  and  had 
falsely  and  fraudulently,  in  an  examination  taken  under 
the  policy,  represented  his  purchases  of  goods  to  be  largely 
in  excess  of  what  they  were  in  fact.  There  was  a  verdict 
and  judgment  for  Winn,  from  which  the  insurance  com- 
pany prosecutes  error. 

The  policy  contained  the  following  provision,  immedi- 
ately following  the  provisions  in  regard  to  proof  of  loss: 
''All  fraud,  or  attempt  at  fraud,  by  false  swearing  or  other- 
wise, shall  cause  a  forfeiture  of  all  claim  on  this  company 
under  this  policy."  Prior  to  this  there  was  a  requirement 
that  the  assured  should  produce  certified  copies  of  all  bills 
and  invoices,  the  originals  of  which  had  been  lost.  Winn 
presented  proofs  of  loss,  ^containing  what  purported  to  be 
copies  of  such  invoices,  and  this  statement  was  subscribed 
by  him  and  he  made  oath  thereto.  He  testifies  himself 
that  he  knowingly  and  deliberately  altered  these  invoices 
in  such  a  manner  as  to  make  his  purchases  appear  some 
|1,700  greater  than  shown  by  the  invoices  and  greater  than 
they  had  in  fact  been.  His  only  explanation  of  this  was 
that  he  had  been  informed  by  a  Mr.  Dale,  who  is  not  shown 
to  have  been  connected  with  the  plaintiff  in  error,  that  the 
company  would  cut  his  estimated  loss  in  two  and  not  allow 
as  much  as  he  proved.  Tt  is  clearly  established,  without 
the  slightest  contradiction,  that  Winn's  affidavit  as  to  his 
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John  D.  Glade  v.  Charles  C.  White. 

Filed  Ootobeb  16, 1894.     No.  6170. 

1.  Partnership :  Settlbmbnt:  Aotioit  at  Law  Bbtwbbit  Pabt- 

NBBS.  Where  a  partnership  has  been  disaoWed  and  in  the  set- 
tlement of  the  partnership  affiurs  one  partner  has  become  the 
owner  of  the  acoonnts  and  debts  payable  to  the  partnership, 
snch  partner  may  maintain  an  action  at  law  against  the  other 
for  moneys  collected  on  snch  acoonnts  by  snch  other  partner 
and  withheld  by  him  without  the  knowledge  of  the  plaintiff. 

2.  County  Courts :  Jurisdiction.   Thejariadiction  of  theconnty 

court  depends  upon  section  16  of  article  6  of  the  constitution,  de- 
fining and  limiting  its  jurisdiction,  and  on  acts  of  the  legislature 
in  pursuance  thereof,  and  not  npon  ancient  distinctions  between 
proceedings  at  law  and  in  equity  or  between  forms  of  action. 

Error  from  the  district  court  of  Saline  county.     Tried 
below  before  Morris^  J. 

M.  A.  Hartigany  for  plaintiff  in  error  cited :  2  Bates, 
Partnership  [ed.  1888],  sec.  849;  Younglove  v.  lAebhardt^ 
13  Neb.,  557;  Miner  v.  Lorman,  56  Mich.,  212;  Lamed 
V.  Ayera,  41  Mich,  677;  Oaaey  v.  Brush,  2  Caines'  Cases 
[N.  Y.],  293;  Murray  v.  Bogert,  14  Johns.  [N.  Y.],  318; 
Westerlo  w.  Evertaon,  1  Wend.  [N.  Y.],  533;  2  Cliitty, 
Pleading  [ed.  1879],  p.  215;  Parsons,  Partnership,  p.  268 ; 
De  Jamette  v.  McQueen,  68  Am.  Dec  [Ala.],  164;  Bruce 
V.  Hastings,  98  Am.  Dec.  [Vt.],  592;  Borven  v.  School 
District,  10  Neb.,  265 ;  Emery  v.  Pease,  20  N.  Y.,  62 ; 
Howard  v.  Patrick,  38  Mich.,  795;  Whitney  v.  PurringUm, 
69  Cal.,  36;  Hanks  v.  Baber,  53  111.,  292;  Johnson  v. 
Wilson,  54  111.,  419;  Holyoke  v.  Mayo,  60  Me.,  385. 

F.  I,  Foss,  contra. 

Irvine,  C. 

White  sued  Glade  in  the  county  oourt  of  Saline  county. 
To  White's  petition  Glade  demurred.     The  demurrer  was 
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overruled,  and  the  defendant  electing  to  stand  thereon, 
judgment  was  entered  for  plaintiff.  From  this  judgment 
Glade  prosecuted  error  to  the  district  court,  which  affirmed 
the  judgment  of  the  county  court,  and  Glade  now  seeks  to 
reverse  the  judgment  of  the  district  court  affirming  that  of 
the  county  court. 

An  amended  petition  appears  in  the  transcript,  but  it 
was  not  filed  until  February  15,  while  the  demurrer  was 
overruled  February  13,  The  record  does  not  show  any 
leave  to  file  the  amended  petition,  and  the  judgment  recites 
that  the  cause  came  on  for  hearing  on  the  petition.  The 
demurrer  must,  therefore,  be  treated  as  attacking  the  orig- 
inal petition  and  not  the  amended  petition.  The  prayer 
was  the  same  in  each  petition  and  the  differences  were  only 
that  in  the  amended  petition  the  facts  are  pleaded  with 
greater  certainty.  We  do  not  regard  these  differences  as 
very  material  in  considering  the  demurrer.  The  petition 
alleged,  in  substance,  that  the  plaintiff  and  defendant  had 
been  partners;  that  the  partnership  was  dii«solved  in  De- 
cember, 1888,  at  which  time  all  claims,  as  they  appeared  on 
the  books  of  the  firm,  were  bought  by  the  plaintiff;  that 
the  books  were  not  in  all  instances  correct;  that  in  Novem- 
ber, 1888,  the  defendant  had  drawn  a  check  upon  the  bank 
account  of  the  firm  amounting  to  $118.45  and  appropriated 
its  proceeds  to  his  own  use  without  accounting  therefor; 
that  the  defendant  had  obtained  possession  of  certain  grain, 
describing  it,  which  he  had  appropriated  to  his  own  use 
and  not  accounted  for;  and  that  certain  accounts  had  been 
collected  by  the  defendant  and  the  money  not  turned  over 
to  the  plaintiff.  While  the  petition  is  not  very  artistically 
drawn  it  does  charge  that  there  had  been  a  partnership; 
that  there  had  been  a  dissolution;  that  by  the  dissolution 
the  plaintiff  had  become  entitled  to  the  indebtedness  owing 
the  firm;  and  that  certain  items  of  this  indebtedness  the 
defendant  had  collected  and  appropriated  to  his  own  use. 
The  allegations  in  regard  to  the  appropriation  of  the  fi^rain 
26 
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may  be  disregarded.  If  they  belonged  in  a  separate  count, 
the  remedy  was  by  a  motion  to  require  a  separate  state- 
ment ;  and  if  the  averments  in  r^ard  to  the  accounts 
would  in  themselves  be  sufficient  against  demurrer,  those 
in  regard  to  the  grain  were,  at  most,  surplusage. 

The  demurrer  was  upon  three  grounds:  1.  That  plaint- 
iff had  not  legal  capacit}'  to  sue.  2.  That  the  court  had  no 
jurisdiction  of  the  subjecjt-matter.  3.  That  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  We 
hardly  understand  upon  what  theory  the  defendant  con- 
tends that  the  plaintiff  had  not  legal  capacity  to  sue.  Cer^ 
tainly  no  incapacity  is  disclosed  in  the  petition.  It  would 
seem  from  the  argument  that  the  only  point  claimed  under 
this  head  is  that  the  petition  discloses  that  the  action  con- 
cerned partnership  matters,  and  that  therefore  the  plaintiff 
could  not  sue  at  law.  This  objection  does  not  go  to  his  le- 
gal capacity  and  will  be  considered  in  connection  with  the 
third  assignment  of  the  demurrer. 

It  is  urged  that  the  county  court  had  no  jurisdiction  of 
the  subject-matter  because,  if  the  petition  did  state  a  cause 
of  action,  it  must  be  one  in  equity  for  an  accounting,  and 
the  county  court  has  no  jurisdiction  of  such  cases.  The 
petition  does  not  state  a  case  for  an  accounting.  It  must 
stand  or  fall  as  an  action  for  the  recovery  of  specific  sums 
of  money,  and,  therefore,  if  it  does  state  a  cause  of  ac- 
tion, it  is  clearly  one  within  the  jurisdiction  of  the  county 
court,  less  than  $1,000  being  claimed;  but  we  wish  here 
to  take  occasion  to  say  that  the  jurisdiction  of  the  county 
court  does  not  depend  upon  the  old  distinctions  between 
actions  at  law  and  in  equity.  Section  16  of  article  6  of  the 
constitution  confers  jurisdiction  upon  the  county  court  in 
certain  cases  and  provides  that  it  may  have  such  other  juris- 
diction as  may  be  given  by  general  law.  It  then  expressly 
excludes  jurisdiction  in  criminal  cases  in  which  the  punish- 
ment may  exceed  six  moaths'  imprisonment,  or  a  fine  of 
over  $500,  in  actions  in  which  title  to  real  estate  is  sought 
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to  be  recovered  or  may  be  drawn  in  question,  in  actions  on 
mortgages  or  contracts  for  the  conveyance  of  real  estate^ 
I  and  in  civil  actions  where  the  debt  or  sum  claimed  shall 

exceed  $1,000.  The  legislature  may,  therefore,  confer  upon 
the  county  court  jurisdiction  in  all  cases  not  excluded  by 
this  constitutional  provision.  (  Wilson  v,  G)6um,  35  Neb., 
630.)  In  determining  whether  the  county  court  has  juris- 
diction in  a  particular  case  we  must  look  to  this  constitu- 
tional provision  and  the  acts  of  the  legislature  conferring 
and  limiting  jurisdiction  in  pursuance  thereof,  and  not  to 
the  ancient  distinctions  between  modes  of  procedure  and 
forms  of  action. 

Does  the  petition  state  facts  sufficient  to  constitute  a 
cause  of  action?  It  has  been  recently  held  that  an  action 
at  law  cannot  be  maintained  by  one  partner  against  his  co- 
partner to  recover  moneys  alleged  to  be  due  him  on  account 
of  partnership  transactions  where  no  settlement  of  the  part- 
nership accounts  and  business  has  been  had.  (Lord  v.  Peaks, 
41  Neb.,  891.)  This  case  declares  that  the  general  rule  in 
such  matters  is  in  force  in  this  state.  In  view  of  the 
abandonment  here  of  technical  distinctions  between  law 
and  equity  the  rule  means  that  a  petition  under  such  a  state 
of  facts  must,  in  order  to  state  a  cause  of  action,  pre<^nt  a 
case  for  dissolution  or  accounting,  and  that  single  transac- 
tions cannot  be  selected  and  made  the  basis  of  independent 
suits.  The  reasons  for  this  rule  are  by  a  late  writer  sum- 
marized as  follows:  That  the  mutual  balances  fluctuate^ 
and  to  permit  actions  on  single  transactions  would  disregard 
the  rights  of  other  partners  on  the  state  of  their  accounts; 
that  such  actions  would  lead  to  a  multiplicity  of  suits; 
that  the  ascertaiument  of  balances  requires  an  examination 
which  cannot  be  safely  submitted  to  a  jury;  that  actions 
by  one  partner,  if  enforceable,  would  be  to  appropriate 
partnership  property  to  the  exclusion  of  creditors  and  in 
violation  of  the  liens  of  the  others;  that  such  an  action 
would  be  really  against  the  firm,  and  a  partner  suing  would 
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be  on  both  sides  of  the  reoorel^  and  that  the  debt  would  be 
partnership  assets  not  collectible  by  one  member.  (Bates, 
Partnership,  849.)  This  petition  avers  a  state  of  facts 
which  removes  all  of  these  objections.  It  avers  that  the 
partnership  had  been  dissolved;  that  the  indebtedness  due 
the  firm  had  been  purchased  by  plaintiff,  and  was,  therefore, 
no  longer  partnership  assets.  The  petition  in  effect  alleges 
the  partnership  transactions  merely  by  way  of  inducement, 
and  charges  in  substauce  that  the  defendant  had  received  cer- 
tain moneys  which,  ex  cequo  et  bonOy  belonged  to  the  plaintiff. 
This  would  make  a  case  for  money  had  and  received  under 
the  old  procedure.  The  authorities  support  this  view.  Thus, 
on  the  settlement  of  partnership  matters  there  was  a  dis- 
puted item  which  one  of  the  partners  alleged  he  had  paid 
to  a  third  person  for  the  other  partner  and  promised  to  pay 
it  to  him  if  the  third  person  did  not.  A  settlement  was 
made  on  that  basis,  the  item  being  charged  to  the  partner 
for  whom  it  was  claimed  to  have  been  paid.  It  was  after- 
wards learned  that  the  money  had  not  been  paid  to  such 
third  person,  and  it  was  held  that  the  partner  to  whom  the 
amount  had  been  charged  could  recover  the  same  against 
the  other  partner  in  an  action  at  law.  The  court  said : 
^*  On  the  allowance  of  it  by  Funk,  moved  thereto  by  the 
false  pretense  of  Adams,  it  became  money  in  Adams'  hands 
for  the  use  of  Funk,  and  for  which  he  could  maintain  an 
action  for  money  had  and  received.  [AdamB  v.  Funky  53 
111.,  219.) 

RusseU  V.  OrimeSf  46  Mo.,  410,  was  a  case  very  similar 
to  the  present.  There  had  been  a  partnership  accounting 
by  action  in  which  the  debts  due  the  firm  were  divided  be- 
tween the  partners.  Thereafter  it  was  ascertained  that  one 
of  the  partners  had  collected  a  portion  of  certain  notes 
payable  to  the  firm  which  had  been  turned  in  to  the  other 
partner  at  their  face.  The  court  said :  **  The  petition  so  far 
does  not  seek  to  settle  the  partnership  aooounts,  nor  does  it 
attack  the  settlement  already  made.     It  simply  charges  the 
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defendant  with  having  received  money  upon  claims  which, 
by  the  settlement,  became  the  individual  property  of  the 
plaintiff;  and  the  plaintiff  then  acquired  a  separate  prop- 
erty, not  only  in  the  balance  due  upon  those  claims,  but,  as 
against  his  partner,  to  their  full  amount.'^  It  was  held 
that  a  petition  charging  such  faets  stated  a  cause  of  action. 
To  the  same  effect  are  R088  v.  West,  2  Bosw.  [N.  Y.],  360; 
Crosby  v.  Nichols^  3  Bosw.  [N.  Y.],  460;  Wicks  v.  Lipp- 
man,  13  Nov.,  499.  The  case  of  Russell  v.  Grimes,  supra^ 
contains  language  and  reasoning  supporting  the  petition  in 
this  case,  both  as  to  the  moneys  received  and  the  appro- 
priation of  specific  property.  We  think  the  petition  stated 
a  cause  of  action  and  that  the  judgments  of  the  district 
and  county  courts  were  right. 

Affirmed. 


a  841 

^  ^     ^  ^  ^  i  48 ?i, 

Emily  C.  Barb  bt  al.  v.  City  of  Omaha.  42  311 

45    881 

Filed  October  17, 1894.    No.  6725. 

1.  The  allowing  an  amendment  to  a  pleading,  so  as  to 

make  it  conform  to  the  evidence  received  withont  objection,  is  a 
matter  largely  within  the  discretion  of  the  trial  oonrt;  and  this 
conrt  will  not  interfere  with  the  exercise  of  such  discretion,  an- 
lesB  the  record  presents  a  clear  case  of  abuse. 

2.  To  make  available  an  error  in  giving  an  instruction 

that  does  nob  fnlly  stale  the  issues  in  a  case,  the  party  complain- 
ing must  properly  request  a  full  and  complete  instruction  upon 
the  point.  ^  3^^ 

3.  IJnleBs  the  record  shows  that  an  instruction  was  ex-         -^-=^ 
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cepted  to  in  the  trial  court  when  given,  the  instruction  will  qq  554 

not  be  reviewed  by  this  court  i  ^  ^ 

I  61      52 

4.  Objections  to  the  giving  or  the  refiising  of  instruc- 
tions will  not  be  considered  by  the  supreme  court,  unless  pre- 
sented to  the  trial  court  by  the  xnotion  for  a  new  trial. 
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5.  The  ruling  of  the  trial  court  in  sustaining  an  objec- 

tion to  a  qaeHtion  pat  to  one's  own  witness  cannot  be  reviewed 
where  the  complaining  party  has  failed  to  make  an  offer  of  the 
testimony  indicating  what  he  expects  to  prove  by  the  witness, 
in  response  to  the  question  propounded  and  overrnled. 

6.  The  exclusion  of  evidence  of  a  fact  fally  established  by 

other  competent  and  uncontradicted  evidence  is  not  reversible 
error. 

7.  The  special  beneflits  which  may  be  properly  set  off 

against  damages  are  sucb  as  increase  the  value  of  adjacent 
property,  and  these  benefit-s  are  none  the  less  special  because  an 
increased  value  has  been  thereby  added  to  many  adjacent  private 
properties  other  than  that  to  which  a  particular  litigation  is 
pending.  Common  benefits  are  such  as  are  enjoyed  by  the  pub- 
lic at  large  without  reference  to  the  ownership  of  private  prop- 
erty adjacent  to  the  public  improvement  out  of  which  arose  the 
benefits  under  consideration.  {KirkendaU  v.  City  of  Om<»haf  39 
Neb.,1.) 

8.  A  verdict  on  conflicting  evidence  will  not  be  disturbed 

unless  manifestly  wrong. 

9.  Evidence  held  to  sustain  the  verdict  and  judgment 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Keysor,  J. 

Moriarty  <fe  Langdon^  for  plaintiffs  in  error. 

W.  J,  Gonnell  and  E.  J.  Cornish,  contra, 

NORVAL,  C.  J. 

This  action  was  brought  by  the  plaintiffs  in  error  against 
the  city  of  Omaha  to  recover  damages  to  their  lot  because 
of  street  improvements.  There  was  judgment  for  the  city, 
dismissing  the  action,  and  plaintiffs  prosecute  error. 

The  plaintiffs  are,  and  tliey  have  been  for  several  years, 
the  owners  of  lot  20  of  the  S.  E.  Rodgers'  Oklahoma  Ad- 
dition to  the  city  of  Omaha,  and  lived  in  the  residence  sit- 
uate upon  said  lot.  The  premises  are  situated  on  the  east 
side  of  Thirteenth  street,  and  south  of  Blaine  street  in  said 
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<Aty.  Id  March,  1889,  the  city  of  Omaha  passed  an  ordi- 
nance establishiDg  the  grade  of  said  Thii*teeQth  street  along 
and  in  front  of  plaintiffs'  lot,  whereby  the  grade  of  said 
street  was  raised  several  feet  above  the  natural  surface  of 
said  lot.  In  May,  1889,  an  ordinance  was  passed  author- 
izing and  directing  the  grading  to  the  established  grade  said 
Thirteenth  street  along  and  in  front  of  plaintiffs'  real  estate 
and  for  several  blocks  north  and  south  thereof,  and  during 
the  years  1889  and  1890  said  portion  of  said  street  was 
brought  to  the  established  grade,  and  by  reason  thereof 
plaintiffs'  lot  was  left  some  twelve  feet  below  the  surface  of 
the  street  Plaintiffs  claim  that  by  reason  of  said  grading, 
and  the  negligent  and  careless  manner  in  which  the  work 
was  done,  they  have  sustained  damages. 

The  first  point  raised  by  plaintiffs  in  their  brief  as  a 
ground  for  reversal  is  based  upon  the  ruling  of  the  trial 
court  in  permitting  the  city  to  file  an  amended  answer.  In 
the  original  answer  filed  special  benefits  had  not  been 
pleaded  as  a  defense.  The  case,  however,  was  tried  by  both 
parties,  and  testimony  was  admitted  without  objection,  upon 
the  theory  that  the  question  of  special  benefits  was  in  issue 
in  the  case.  After  the  evidence  was  all  in  and  plaintiffs' 
counsel  was  making  the  opening  argument  to  the  jury, 
counsel  for  the  city  asked  permission  to  file  an  amended 
answer  to  conform  to  the  facts  proved,  by  setting  up  spe- 
cial benefits,  which  request  was  granted  by  the  court,  and 
an  amended  answer  was  filed,  over  the  objections  and  ex- 
ceptions of  plaintiffs.  It  was  clearly  within  the  discretion 
of  the  court  to  permit  the  amendment.  Our  statute  and 
practice  thereunder,  as  is  shown 'by  the  decisions,  are  very 
liberal  in  allowing  amendments,  and  especially  where  the 
object  is  to  make  the  pleading  correspond  to  the  proofs. 
The  allowance  of  an  amendment  of  a  pleading,  either  be- 
fore or  after  judgment,  is  a  matter  almost  entirely  within 
the  discretion  of  the  trial  court,  and  this  court  will  not  in- 
terfere with  the  exercise  of  such  discretion  of  permitting  a 
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pleading  to  be  amended  to  conform  to  the  evidence  admitted 
without  objection,  unless  the  record  presents  a  clear  case  of 
abuse.  (Keim  v,  Avery y  7  Neb.,  54;  QUron  v.  Shepherd,  8 
Neb.,  309 ;  Brown  v,  Rogers,  20  Neb.,  547 ;  Klosterman 
V.  Olcotty  25  Neb.,  382.)  This  record  discloses  no  abuse  of 
the  power  of  the  court.  No  objection  was  made  to  the  ad- 
mission of  the  testimony  when  received.  It  is  not  very 
clear  that  the  evidence  respecting  special  benefits  was  im- 
properly admitted  under  the  original  answer.  Moreover^ 
if  plainti£Ps  were  taken  by  surprise  by  the  amend  men  t, 
their  remedy  was  to  make  the  fact  appear  to  the  court,  and 
it  would  doubtless  have  protected  their  rights  by  granting 
a  continuance;  but  no  postponement  of  the  trial  was  asked. 
It  IS  contended  on  behalf  of  plaintiffs  that  there  was 
prejudicial  error  in  the  paragraph  of  the  instructions  which 
states  the  issues  in  the  case,  in  that  it  omitted  to  state  that 
the  allegations  of  special  benefits  in  the  answer  were  denied 
by  the  reply,  and  that  the  instruction  failed  to  inform  the 
jury  that  one  of  the  issues  which  they  were  called  upon  to 
try  was  whether  the  work  of  grading  was  performed  by 
the  city  in  a  negligent  manner  or  not.  It  is  not  claimed 
that  there  was  a  misstatement  of  the  issues,  but  that  the 
statement  was  not  full  enough.  The  question  of  negli- 
gence in  the  construction  of  the  work  was  fully  covered 
by  the  paragraph  alluded  to.  Plaintiffs  cannpt  predicate 
error  in  the  giving  of  this  instruction  on  the  ground  that 
it  did  not  comprehend  or  state  every  issue  in  the  case, 
for  reason  the  plaintiffs  did  not  present  to  the  trial 
court  an  instruction  covering  the  point  omitted  from  the 
instruction  given.  Had  this  been  refused,  the  plaintiffs 
would  be  in  a  position  to  have  the  question  reviewed. 
{Post  V.  Garrow,  18  Neb.,  688;  Klosterman  v.  OlcoU,  25 
Neb.,  387;  Woodruff  v.  White,  23  Neb.,  753;  Burris  r. 
Court,  34  Neb.,  1 90.)  Another  rea.son  why  the  paragraph  of 
the  charge  already  mentioned  cannot  be  considered  is  that 
no  exception  was  taken  to  the  giving  thereof  when   the 
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same  was  read  to  the  jury.  An  exception  at  the  time  an 
instruction  is  given  is  necessary  in  order  to  have  an  objec- 
tion to  such  instruction  noticed  or  considered  by  the  court. 
(  Warrick  v.  Rounds,  17  Neb.,  415 ;  Heldt  v.  State,  20  Neb., 
499 ;  Nyce  v.  Shaffer,  20  Neb.,  509 ;  Scofield  v.  Brown,  7 
Neb.,  221;  Downing  v.  Glenn,  26  Neb.,  323;  Fremont, 
E.  &  Jf.  F.  R.  Co,  V,  Meekei\  28  Neb.,  94 ;  HoUoway  v. 
Schoofey,  27  Neb.,  553.) 

Criticisms  are  made  in  the  brief  of  plaintiffs  upon  in- 
structions numbered  from  3  to  10  inchi-ive,  given  by  the 
court  on  its  own  motion.  These  instructions  cannot  be 
reviewed  by  us,  for  the  reason  that  none  of  them  were 
brought  to  the  attention  of  the  court  below  in  the  motion 
for  a  new  trial.  Repeatedly  this  court  has  said,  in  effect, 
that  where  no  objection  is  made  to  an  instruction  in  the 
motion  for  a  new  trial,  such  instruction  cannot  be  con- 
sidered on  a  review  of  the  cause  in  the  appellate  court. 
(Schreckengast  v,  Eaiy,  16  Neb.,  514;  Weir  v,  Burlington 
&  M.  R.  R.  Co.,  19  Neb.,  213;  Nyoe  v.  Shaffer,  20  Neb., 
609;  Omaha,  N.  &  B.  H.  R.  Co.  v.  ODonnett,  22  Neb., 
475;  Shei^in  v.  C  Connor,  24  Neb.,  605.) 

It  is  insisted  that  the  court  erred  in  refusing  certain  in- 
structions requested  by  plaintiffs.  We  must  decline  to 
review  plaintiffs'  requests  to  charge,  inasmuch  as  the  same 
were  not  pointed  out  in  the  motion  for  a  new  trial.  {Omaha 
&  R.  V.  R.  Co.  V.  Walker,  17  Neb.,  435,  and  cases  last 
above  cited.) 

Some  nineteen  different  rulings  of  the  trial  judge  in  ex- 
cluding testimony  offered  by  the  plaintiffs  are  complained 
of  in  the  brief  of  counsel.  Except  in  three  instances,  no 
foundation  was  laid  by  plaintiffs  in  the  lower  court*to  have 
these  rulings  on  the  admission  of  testimony  reviewed. 
While  an  exception  was  taken  in  most  instances  to  the  sus- 
taining of  objections  to  questions  propounded  by  plaintiffs 
to  their  own  witnesses,  on  their  examination  in  chief,  the 
record  fails  to  disclose  that  the  plaintiffs  followed  up  their 
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exceptions  with  the  statemeDt  of  the  fact  or  facts  thej  ex- 
pected to  establish  by  the  witness  then  upon  the  stand. 
This  was  indispensable  to  a  review  of  the  rulings  by  this 
court.  We  cannot  presume  that,  if  permitted,  the  witness 
would  have  made  answers  favorable  to  the  party  propound- 
ing the  questions.  (Mordhorst  v.  Nebraska  Telephone  Q)., 
28  Neb.,  610;  Sellers  v.  Foster,  27  Neb.,  118;  Yaies  v. 
Kinney f  25  Neb.,  120.)  We  have  with  care  examinedteach 
ruling  on  the  exclusion  of  testimony  in  which  the  prop^ 
foundation  was  laid  in  the  trial  court  for  the  review  of  the 
decision,  and  find  that  the  plaintiffs  were  not  in  the  least 
prejudiced  by  the  exclusion  of  the  evidence,  since  the  fiiot 
about  which  the  witness  was  interrogated  was  clearly 
proved  by  otiier  competent  and  undisputed  evidence  in  the 
case.  The  exclusion  of  evidence  of  a  matter  which  is  fully 
established  by  other  uncontradicted  evidence  is  harmless 
error.  {Oough  v,  StaUf  7  Neb.,  333;  Detaney  v.  Erricksony 
1 1  Neb.,  633.) 

It  is  contended  that  error  prejudicial  to  the  plaintiffs  was 
committed  in  admitting  the  testimony  of  John  Groves, 
offered  on  behalf  of  the  city.  One  of  the  defenses  inter- 
posed in  the  answer  of  the  defendant  was  that  the  grading 
of  the  street  in  question  in  front  of  plaintiffs'  real  estate 
was  done  in  pursuance  of  an  ordinance  of  the  city  duly 
enacted,  approved,  and  published;  that  appraisers  were 
called  to  assess  the  damages,  who  reported  that  plaintiffs, 
pro[>erty  had  not  been  damaged  by  reason  of  the  im- 
provement, and  that  no  appeal  was  taken  from  the  award 
of  the  appraisers.  For  the  purpose  of  establishing  said 
defense  the  city  called  as  a  witness  John  Groves,  city  treas- 
urer, yfho  was  permitted  to  testify  that  the  ordinance  pro- 
viding for  the  grading  of  the  street,  and  the  appointment 
of  appraisers,  was  published  in  the  Worldy  the  official  paper 
of  the  city,  on  July  13,  1889.  It  is  argued  that  the  testi- 
mony of  the  witness  was  incompetent,  and  that  the  publi- 
cation of  the  ordinance  could  only  be  established  by  the 
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affidavit  of  a  person  having  cognizance  of  the  publication, 
and  to  sustain  this  contention  section  403  of  the  Code  of 
Civil  Procedure  is  cited,  which  declares  that  '^  Publications 
required  by  law  to  be  made  in  a  newspaper,  may  be  proved 
by  affidavit  of  any  person  having  knowledge  of  the  fact, 
specifying  the  time  when  and  the  paper  in  which  the  pub- 
lication was  made/'  Doubtless  the  usual  and  proi)er 
method  of  establishing  the  fact  that  a  city  ordinance  has 
been  duly  published  in  a  newspaper,  is  by  the  affidavit  of 
the  publisher,  or  other  person  familiar  with  the  fact;  but 
whether  the  same  may  not  also  be  proved  by  the  oral  testi- 
mony of  a  witness  upon  the  stand  it  is  not  necessary  now  to 
decide,  since  the  trial  court  by  its  instructions  did  not  sub- 
rait  to  the  jury  the  question  whether  plaintiffs'  damages 
had  been  assessed  by  appraisers  appointed  under  the  ordi- 
nance. If  any  error,  therefore,  was  committed  by  the  ad- 
mission of  oral  testimony  as  to  the  publication  of  the  or- 
dinance, the  rights  of  the  plaintiffs  were  not  in  the  least 
prejudiced  thereby. 

It  api)ears  that  in  bringing  Thirteenth  street  to  grade  at 
the  place  in  dispute  the  city  filled  plaintiffs'  premises  for 
some  distance  from  the  lot  line,  and  to  a  considerable 
depth,  with  earth.  This  is  made  the  basis  of  plaintiffs' 
second  cause  of  action.  The  record  fails  to  disclose  that 
any  damages  resulted  from  filling  in  the  lot  with  earth. 
The  testimony  of  all  the  witnesses  is  to  the  effect,  and  the 
plaintiffs  in  the  first  count  of  their  petition  so  allege,  that 
in  order  to  make  the  lot  and  the  dwelling  thereon  accessi- 
ble from  the  street,  and  to  put  the  property  to  the  most  de- 
sirable and  valuable  use  after  the  street  was  brought  to  the 
established  grade,  it  was  necessary  to  bring  the  lot  to  said 
grade  by  filling  the  same  with  earth.  It  is  not  made  to 
appear  how  plaintiffs  were  damaged  by  reason  of  the  city 
aiding  them  in  filling  the  lot  There  was  no  evidence  be- 
fore the  jury  which  would  have  authorized  tin  m  to  find  for 
the  plaintiffs  under  the  second  count  of  their  petition.    The 
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rule  of  compensation  for  damages  resulting  from  the  grad- 
ing by  a  municipality  of  a  street  upon  which  property 
abuts  is  no  longer  an  open  one  in  this  state.  Following 
Schaller  v.  Oity  of  Omahay  23  Neb.,  325,  and  City  of  Omaha 
V,  Kramer^  25  Neb.,  489,  this  court,  in  Lowe  v.  City  of 
Omaha,  33  Neb.,  587,  said:  "That  when  private  property 
is  damaged  by  reason  of  the  construction  of  a  public  im- 
provement near  it,  remuneration  must  be  made;  and  the 
difference  in  the  market  value  of  the  property  with  the 
public  improvement  and  that  without  it,  not  considering 
general  benefits  shared  by  the  general  public,  is  the  rule  of 
compensation.  Special  and  peculiar  advantage  winch  the 
property  receives  from  the  improvement  is  to  be  considered 
in  determining  whether  there  is  injury  or  not.  In  other 
words,  special  benefits  to  the  property  may  be  set  off  against 
the  damages  sustained  by  the  owner.'^  In  Kirkendall  v. 
City  of  Omxihaj  39  Neb.,  1,  a  case  similar  to  the  one  at  bar, 
Ryan,  C,  used  the  following  language:  "The  term  'spe- 
cial benefits^  implies  benefits  such  as  are  conferred  spe- 
cially upon  private  property  by  public  improvement,  as 
distinguished  from  such  benefits  as  the  general  public  is 
entitled  to  receive  therefrom.  In  common  with  the  gen- 
eral public,  the  owner  of  adjacent  property  is  entitled  to 
travel  upon  the  improved  highway;  and  although  by  rea- 
son of  the  improvement  such  travel  may  be  rendered  easier 
or  more  pleasant,  yet  the  benefit  is  general,  because  it  is 
enjoyed  by  the  public  in  common  with  the  owners  of  ad- 
jacent property.  If  the  improvement  should  result  in  an 
increase  in  the  value  of  adjacent  property,  which  increase 
is  enjoyed  by  other  adj  u.v nt  property  owners,  as  to  the 
property  of  each  exclusively,  the  benefit  is  special,  and  it 
is  none  the  less  so  because  several  adjacent  lot  owners 
derive,  in  like  manner,  special  benefits,  each  to  his  own 
individual  property.  Such  fact,  if  it  exists,  in  no  respect 
decreases  the  increment  in  value  enjoyed  by  one  of  the 
adjacent  property  owners,  and  by  way  of  offset  such  an 
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increment  should  therefore  be  treated  as  a  special  benefit 
in  favor  of  whomsoever  it  may  arise."  In  view  of  the 
foregoing  adjudications  it  must  be  regarded  as  the  settled 
law  of  this  state  that  general  benefits  cannot  be  taken  into 
consideration  in  an  action  for  damages  to  adjoining  prop- 
erty occasioned  by  the  grading  of  a  street,  but  that  to  the 
extent  the  abutting  property  has  been  specially  benefited 
by  the  improvement,  it  must  be  allowed  as  a  set-off  against 
the  damages  proved.  The  rule  as  to  the  measure  of  dam- 
ages was  correctly  given  to  the  jury  in  the  charge  of  the 
court.  It  therefore  only  remains  to  be  determined  whether 
the  verdict  is  unsupported  by,  or  is  contrary  to,  the  evi- 
dence. Upon  the  question  of  damages,  as  is  usual  in  such 
cases,  the  evidence  is  of  the  most  conflicting  character.  J. 
B.  Ayers,  a  witness  for  the  plaintiffs,  in  his  testimony 
states  that  the  property  was  worth  $7,000  just  prior  to  the 
grading  of  Thirteenth  street,  and  about  $2,000'  after  the 
making  of  the  improvement.  Robert  Herrick,  another 
witness  for  the  plaintiffs,  testified  that  the  lot  was  of  the 
value  of  $6,000  or  $7,000  before  the  grading,  and  about 
$2,500  after.  Thomas  Grocox  testified  that  the  property 
was  worth  $4,000  less  after  the  grading  than  it  was  imme- 
diately prior  thereto.  Jacob  Kendis  swore  that  the  value 
of  the  property  just  prior  to  the  grading  was  from  $60  to 
$60  per  front  foot,  and  that  it  was  not  worth  more  than 
half  that  much  after  the  work  was  done.  The  testimony 
of  the  witnesses  examined  on  behalf  of  the  city  tends  to 
establish  that  the  property  in  controversy  was  worth  from 
one-third  to  one-half  more  after  the  grading  was  completed 
tlian  before  the  same  was  commenced ;  that  such  increase 
in  value  was  directly  attributable  to  the  improvement  of 
the  street,  which  made  the  lot  more  accessible  and  desirable 
as  a  residence  property ;  and  that  in  place  of  an  impassable 
road,  as  it  was  before  the  grading,  there  is  now  a  first-class 
street. 
The  record  before  us  shows  that  the  jury  were  permitted, 
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under  the  charge  of  an  officer,  to  have  a  view  of  plaintiffs' 
premises.  The  object  of  this  view  was  to  acquaint  the 
jurors  with  the  physical  situation,  condition^  and  sur- 
roundings of  the  property,  thereby  to  enable  them  lietter 
to  weigh  and  apply  the  testimony  of  the  different  wit- 
nesses. The  jury,  with  the  knowledge  which  the  view 
of  the  premises  afforded,  have  passed  upon  the  conflicting 
evidence  relating  to  value  and  damages,  and  by  their 
verdict  have  said,  in  effect,  that  plaiutiffs'  property  has 
not  been  depreciated  in  value  by  reason  of  the  grading 
of  the  street  upon  which  the  same  abuts,  and  we  think  the 
evidence  fully  justifies  the  fiudiug.  There  being  no  mate- 
rial error  in  the  record,  the  judgment  is 

Affirmed. 
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First  National  Bank  of  Chicago,  appellee,  v. 
Cora  H.  Sloman,  appellant,  et  al. 


Filed  Octobbb  17, 1894.    No.  5214. 


1.  Pleading:  Pasties  Defendant.  A  petition  wfaereia  the  de- 
fendants are  described  as  **  M.  H.  S.  and  E.  H.  8.,  partners  do- 
ing business  as  S.  Bros.,"  is  not  an  action  against  the  firm  named, 
bnt  will  sustain  a  personal  judgment  against  the  individual 
defendants  therein  named. 


2. 


Judgments :  United  States  Cibcuit  Coubts.  The  courts  oi 
the  United  States  within  this  jurisdiction  are  not  regarded  as 
foreign  courts,  and  their  judgments  will  be  treated  tor  many 
purposes  as  domestic  judgments. 

3.  Creditors'  Bill:    Judgments  of  United  States  Circuit 

Ck)UBTS.  An  action  in  the  nature  of  a  creditors'  bill  can  be 
maintained  in  this  state  upon  a  judgment  of  the  circuit  court  of 
the  United  States  for  the  district  of  Nebraska. 

4.  Judgment  Against  Individual  Partners.    Evidence  ex- 

amined, and  hdd  to  sustain  the  decree  of  the  district  court. 


Vou  42]       SEPTEMBER  TERM,  1894.  351 


First  Nat  Bank  of  Chicago  v.  Sloman. 


Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Hopewell,  J. 

The  &cts  are  stated  in  the  opinion. 

BromCy  Andrews  &  SheeaUy  for  appellant: 

Appellees  are  not  judgment  creditors  of  Morris  H.  Slo- 
man. They  allege  and  prove  only  a  judgment  against  the 
firm  of  Sloman  Bros.  {Morrisaey  v.  Schindler,  18  Neb.,  672 ; 
Herron  v.  Cole  Bros.y  25  Neb.,  692;  Rtilh  v.  Ixrwreyy  10 
Neb.,  260;  Leach  v.  Milium  Wagon  Cb.,  14  Neb.,  106.) 

The  judgment  upon  which  the  creditors'  bill  is  based  is 
not  a  domestic  judgment.  It  is  the  judgment  of  a  court  of 
limited  jurisdiction,  and,  so  far  as  the  courts  of  this  state 
are  concerned,  a  foreign  judgment.  {TarbeU  v.  GhnggSy  8 
Paige  Ch.  [N.  Y.],  207;  Steere  v.  Hoagland,  39  111.,  264; 
Winslow  V.  Leland,  128  111.,  338.) 

E.  M,  Bartlett  and  A.  C,  WakeUy^  contra: 

The  judgment  was  rendered  against  Morris  H.  Sloman 
and  Eugene  H.  Sloman  individually,  and  not  against  the 
firm  of  Sloman  Bros. 

The  judgment  of  a  United  States  circuit  court,  sitting 
within  a  particular  state,  is  as  to  that  state  a  domestic  judg- 
ment, upon  which  a  creditors'  bill  may  be  brought.  (BaUin 
V.  LoA,  78  Wis.,  404;  BuUiU  v.  Taylor,  34  Miss.,  708; 
Tarrd  v,  Warren,  25  Minn.,  9;  Adams  v,  Way,  33  Conn., 
419;  Wandling  v.  Straw,  25  W.  Va.,  706;  Thompson  v. 
County  of  Lee,  22  la.,  208 ;  Toion  of  St.  Albans  v.  Bush,  4 
Vt.,  58 ;  Embry  v.  Palmer,  107  U.  S.,  10 ;  Barney  v.  Patter- 
Sony  6  Har.  &  J.  [Md.],  182;  McCauley  v.  Hargroves,  48 
Ga.,  50;  Williams  v.  Wilkes,  14  Pa.  St.,  228;  Womack  v. 
Dearman,  7  Porter  [Ala.],  513;  Trumbull  v.  Payson,  95 
U.  S.,  418;  Earl  v.  Raymond,  4  McLean  [U.  S.  C.  C], 
236;  12  Am.  &  Eng.  Ency.  Law,  148.) 
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A  judgment  of  a  state  court  will  be  regarded  by  the  fed- 
eral «ourt8,  sitting  within  the  territorial  limits  within  the 
state  in  which  the  same  is  rendered,  as  a  domestic  judg- 
ment. {Owens  v.  Goizian,  4  Dill.  [U.  S.],  437 ;  Wilkinson 
V,  Yale,  6  McLean  [U-  S.],  17 ;  Lanmon  «•  Clark,  4  Mc- 
Lean [U.  8.],  18.) 

PoflT,  J. 

This  is  a  proceeding  in  the  nature  of  a  creditors'  bill, 
and  comes  into  this  court  by  appeal  from  a  decree  of  the 
district  court  for  Douglas  county.  It  is  aliped  in  the  pe- 
tition that  in  the  year  1866  the  plaintiff  recovered  judg- 
ment in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Nebraska  against  the  defendants  Morris  H.  Sloraan 
and  Eugene  H.  Sloman,  doing  business  in  the  firm  name  of 
Sloman  Bros. ;  that  execution  has  been  issued  thereon  and 
returned  unsatisfied,  said  defendants,  as  well  as  the  firm 
of  Sloman  Bros.,  being  wholly  insolvent  It  is  further 
charged  that  in  the  years  1887  and  1888  the  said  Morris  H. 
Sloman  purchased  certain  real  estate,  described  therein,  sit- 
uated in  Douglas  county,  with  his  individual  means,  and 
for  the  purpose  of  defrauding  his  creditors  procured  deeds 
therefor  to  be  executed  in  the  name  of  his  wife,  Cora  H. 
Sloman,  who  is  also  made  a  defendant.  A.  F.  Risser  & 
Co.,  William  B.  Riley  &  Co.,  and  Charles  H.  Wentz,  judg- 
ment creditors  of  the  Slomans,  were  also  made  defendants 
and  answered,  joining  in  the  plaintiff's  prayer  to  have  the 
real  estate  in  controversy  subjected  to  the  payment  of  their 
claims  in  the  order  to  be  determined  by  the  court,  and  for 
general  equitable  relief.  The  all^ations  of  the  petition 
having  been  put  in  issue  by  answer,  a  hearing  was  had,  re- 
sulting in  a  decree  for  the  plaintiff  and  cross-petitioners 
substantially  as  prayed  by  them,  and  from  which  the  de- 
fendant Cora  H.  Sloman  alone  appeals. 

1.  The  first  contention  on  this  appeal  is  that  appellees  are 
not  shown  to  be  creditors  of  Morris  H.  Sloman,  the  al- 
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legal  equitable  owner  of  the  property  mentioned,  and  that 
the  judgments  proved  are  against  the  firm  of  Sloman  Bros, 
only.     The  title  of  the  actiou  by  the  plaintiff  in  the  cir- 
cuit court  of  the  United  States  was  "The  First  National 
Bank  of  Chicago  v.  Morris  H.  Sloman  and  Eugene  H. 
Sloman,  late  partners  doing  business  as  Sloman  Bros." 
The  judgment  therein  is  as  follows:  "It  is  therefore  con- 
sidered and  adjudged  by  the  court  that  the  plaintiff  the 
First   National   Bank  of  Chicago  recover   from  the  de- 
fendants Morris  H.  Sloman  and  Eugene  H,  Sloman,  part- 
ners doing  business  as  Sloman  Bros.,  the  sum  of  fifteen 
hundred  and  four  and  ^^^  dollars  ($1,504.50)  and  costs, 
herein   taxed   at   $— — ."      The   other   judgments    men- 
tioned were  rendered  by  the  same  court  and  are  similar 
in  form  to  the  above.     In  King  v.  Belly  13   Neb.,  409, 
which  is  a  case  in  point,  it  is  said:  "Where  the  parties  are 
designated  by  name  as  defendants  in  the  title,  the  addition 
of  the  relation  they  occupy  to  each  other,  such  as  a  de- 
scription of  them  as  'partners,^  will  not  restrict  the  action 
to  one  against  the  firm  alone."     The  case  of  Morrisaey  v. 
Schindlery  18  Neb.,  672,  relied  upon  by  appellant,  does  not 
conflict  with  the  above.     The  question  involved  in  that 
case  was  whether  a  contract  executed  in  the  name  of  M. 
Bros,  was  admissible  in  the  absence  of  an  allegation  that 
the  defendants  were  doing  business  as  partners.     From  the 
title  of  the  cause  against  "J.  C.  M.  and  M.  M.,  doing  busi- 
ness under  the  name  and  style  of  M.  Bros.,"  it  was  held  so 
far  an  action  against  the  firm  as  to  render  the  contract  ad- 
missible.    It  does  not  follow  from  the  reasoning   therein 
that  such  au  allegation  will  not  support  a  judgment  against 
the  individual  defendants;  but  the  question  of  the  regu- 
larity of  the  proceedings  in  the  circuit  court  not  being  in- 
volved in  this  appear,  it  is  apparent  that  further  considera- 
tion of  the  subject  would  be  out  of  place  in  this  opinion. 
It  is  a  sufficient  answer  to  appellant's  argument  that  the 
record  set  out  above  shows  a  judgment  in  fact  against  the 
27 
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Slomans  individually  and  not  against  the  firm  of  Sloman 
Bros. 

2.  It  is  next  contended  that  "the  judgment  upon  which 
the  plaintiff's  bill  is  based  is  not  a  domestic  judgment,  but 
is  the  judgment  of  a  court  of  limited  jurisdiction,  and,  so 
far  as  the  courts  of  this  state  are  concerned^  a  foreign  judg- 
ment." That  proposition,  we  admit,  is  not  without  sup- 
port, but  it  is  believed  to  be  in  conflict  with  the  pronounced 
weight  of  authority.  The  question  of  the  relation  of  the 
United  States  courts  to  the  courts  of  the  different  states 
was  recently  considered  by  the  supreme  court  of  Wiscon- 
sin in  the  case  of  Ballin  v,  Loeb^  78  Wis.,  404,  in  which 
it  was  held  that  the  judgments  of  those  courts  should  be 
treated  as  domestic  judgments  of  the  superior  courts  of  the 
state,  for  the  following  reasons  (we  quote  from  the  opinion), 
viz. :  "1.  They  are  liens  on  the  land  of  the  defendants.  (Ch. 
729,  Acts  Cong.,  1888.)  2.  They  are  admissible  in  evidence 
as  such  when  properly  authenticated.  (Sec.  4145,  Rev.  Stats.) 
3.  In  common  law  causes  the  plaintiff  is  entitled  to  the 
same  remedies  by  attachment  or  other  process  against  the 
property  of  the  defendant  (sec.  915,  Rev.  Stats.,  U.  S,, 
and  by  section  914  the  same  practice,  etc.),  and  modes  and 
forms  of  proceeding  in  civil  causes  may  be  the  same.  By 
section  916  the  judgment  plaintiff  in  common  law  causes  is 
entitled  to  similar  remedies  upon  the  same  to  reach  the  prop- 
.erty  of  the  judgment  debtor.  4.  They  are  respected  by 
our  courts,  and  the  property  of  the  defendant  in  the  hands 
of  a  receiver  appointed  by  the  United  States  court  in  a 
Wisconsin  district  will  not  be  disturbed  by  our  courts.  5 
They  are  treated,  in  all  respects  as  to  remedies,  like  domes 
tic  judgments  of  the  state  within  which  they  are  rendered.' 
To  the  same  effect  are  Wandling  v.  Straw ^  25  W.  Va.,  705 
Thompson  v,  Lee  County ,  22  la.,  206 ;  Barney  v.  Patterson 
6  Harr.  &  J.  [Md.],  182;  ^mftz-y  v.  Palmer,  107  U.  S.,  3 
Adorns  V.  Way,  33  Conn.,  419;  McCauley  v.  Hargroves 
48  Ga.,  50.  The  records  of  the  judgments  of  the  circuit 
court  were,  we  think,  properly  admitted  in  evidence. 
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3.  Finally,  it  is  urged  that  the  decree  of  the  district 
court  is  not  warranted  by  the  proofs.  This  is  shown  by 
the  record  to  be  a  typical  case  of  its  kind.  In  the  year 
1883  or  f884  Morris  H.  Sloman  entered  into  partnership 
with  his  brother  Samuel  in  the  wholesale  saddlery  and  har- 
ness business  in  the  city  of  Omaha.  Afterward  Eugene 
H.  Sloman  also  became  a  member  of  the  firm.  In  the  year 
1886  Samuel  withdrew  and  the  business  was  thereafter  con- 
ducted by  the  other  members,  in  the  name  of  Sloman  Bros., 
until  June,  1886,  when  it  failed  with  liabilities  amounting 
to  1100,000,  nearly  if  not  quite  twice  the  amount  of  its 
assets.  Of  the  original  capital  of  the  firm,  Samuel  Sloman 
contributed  about  (15,000,  and  Morris  H.  less  than  $3,000. 
The  amount  drawn  out  by  the  former  at  the  time  he  retired 
from  the  firm  is  not  disclosed  by  the  record,  but  presumably 
the  amount  of  his  contribution  thereto.  The  circumstances 
attending  the  failure  are  of  a  suspicious  character  and  suffi- 
cient to  suggest  grave  doubts  of  the  good  faith  of  the  part- 
ners. The  appellant  Cora  H.  Sloman,  at  the  time  of  her 
marriage  in  1884,  was  possessed  of  a  small  sum  of  money^ 
not  exceeding  $250,  the  proceeds  of  her  own  earnings. 
Shortly  after  the  failure  she  built  a  house  in  the  city  of 
Omaha  which  cost  in  the  neighborhood  of  $18,000,  and  the 
family  lived  in  a  style  indicating  abundant  means.  About 
that  time  Morris  H.  Sloman  engaged  in  business  as  a  real 
estate  broker  in  the  city  of  Omaha  in  the  name  of  his  wife, 
the  appellant,  and  is  shown  to  have  speculated  extensively 
in  real  estate,  ostensibly  in  her  name  under  and  by  virtue 
of  a  power  of  attorney  executed  by  her.  It  is  admitted 
that  no  accounting  was  ever  had  between  them  of  the  busi- 
ness carried  on  in  her  name,  nor  does  she  appear  to  have  a 
very  definite  idea  of  the  amount  or  character  of  such  trans- 
actions. About  one  year  later  Sloman  opened  a  bank  in 
his  wife's  name  and  thereafter  transacted  a  banking  business 
until  about  the  time  of  the  institution  of  proceedings  in 
the  circuit  court  of  the  United  States  by  other  creditors  of 
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Sloman  Bros.,  to  subject  the  property  in  his  wife's  name  to 
the  satisfaction  of  the  partnership  indebtedness.  There  are 
other  facts  tending  to  sustain  the  finding  of  the  district 
court,  but  it  is  evident  from  the  foregoing  statement  that 
the  decree  should  not  be  disturbed  on  this  appeal,  and  it  is 
accordingly 

Affirmed. 


42~368  AcH  Smith  v.  State  of  Nebraska.. 

47    240 


^f  ^1  Filed  Octobke  17,  1894.    No.  7156. 

Bl    587| 

1.  Criminal  Law:  Indictment  and  Information:  Plea  in 

Bab:  Demurrer:  Replication.  When  a  plea  in  bar  to  an  in- 
dictment or  information  is  insafficient  in  form,  or  when  it  ap- 
pears from  the  face  thereof  that  the  facts  alleged  are  not  in  law 
a  bar  to  the  prosecution,  the  state  inay  demur;  otherwise  it 
should  join  issue  by  means  of  a  replication. 

2.  :  Plea  in  Bar:  Demurrer.     By  demurring  to  a  plea  in 

bar  the  state  will  be  held  to  have  admitted  all  of  the  facts  well 
pleaded  therein. 

.3.  :  :  .     The  state  cannot  deprive  the  accused  of 

his  right  to  a  trial  upon  a  plea  in  bar  by  introducing  evidence 
tending  to  controvert  the  facts  therein  alleged  in  connection  with 
a  demurrer  to  the  plea. 

4.  :  Evidence:  Transcript  of  Reporter's  Notes.     The 

law  makes  no  provision  for  the  certification  by  the  short-haDd 
reporter  of  the  proceedings  of  the  district  court,  hence  a  tran- 
script of  his  notes,  although  accompanied  by  a  formal  certificate, 
is  not  admissible  as  independent  evidence. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Soott,  J. 

Robert  W,  Richardson  and  A.  G.  Wotfenbargej;  for  plaint- 
iff in  error. 

George  H.  HaatingSj  Attorney  Generaly  for  the  state. 
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Post,  J. 

This  is  a  petition  in  error  to  review  a  judgment  of  the 
district  court  for  Doaglas  county,  whereby  the  plaintiff  in 
error  was  convicted  on  the  charge  of  shooting  with  intent 
to  kill  one  Reese  Robinson.  To  the  information  the  foU 
lowing  plea  was  filed  : 

"  The  State  op  Nebraska,  plaintiff,  "j 

V.  y  Plea  in  Bar. 

AcH  Smith,  dependant.  j 

"Now  comes  Ach  Smith,  defendant,  in  his  own  proper 
person,  iifto  court  here,  and  having  heard  the  information 
read,  says  that  the  state  of  Nebraska  ought  not  further  to 
prosecute  said  information  against  him  because  at  the  Feb- 
ruary term,  1894,  of  the  district  court  of  Douglas  county 
the  prosecuting  attorney  of  said  county,  duly  authorized  by 
law  so  to  do,  presented  an  information  against  him  for  the 
same  offense  with  which  the  defendant  is  charged  in  the 
present  information ;  that  said  defendant  was  duly  arraigned 
in  said  court  on  said  information  and  pleaded  not  guilty 
thereto;  that  thereupon  a  jury  was  duly  impaneled  and 
sworn  in  said  cause  in  said  court,  and  the  trial  proceeded 
with,  when  said  jury  were  discharged  by  the  court  without 
the  consent  of  the  defendant,  and  over  and  against  his  pro- 
test and  objection,  without  agreeing  on  a  verdict  and  with- 
out disagreeing  or  other  special  cause,  there  being  no  special 
necessity  for  the  discharge  of  the  said  jury.  Wherefore, 
the  defendant  prays  judgment  of  the  court  that  he  may  be 
dismissed  and  discharged  from  the  premises  in  the  present 
information  specified.^' 

A  demurrer  was  interposed  by  the  state  on  the  ground 
that  the  above  did  ''not  contain  facts  sufficient  to  constitute 
a  plea  in  bar/^  The  demurrer  having  been  sustained,  the 
aoeuped  entered  a  pTea  of  not  guilty,  and  a  trial  followed, 
resulting  ina  verdict  of  guilty,  upon  which  judgment  was 
subsequently  entered,  and  which  we  are  asked  to  reverse  on 
account  of  alleged  error. 


358  NEBRASKA  REPORTS.  [Vol.  42 


Smith  y.  State. 


The  first  and  only  assignment  of  error  which  it  is  deemed 
necessary  to  notice  is  the  sustaining  of  the  demurrer  to  the 
plea  in  bar.  No  objection  is  made  at  the  time  to  the  plea 
on  the  ground  that  it  is  insufficient  in  form,  hence  the 
facts  therein  alleged,  we  assume,  are  well  pleaded.  In  fact, 
the  pleader  appears  to  have  followed  closely,  both  in  form 
and  substance,  the  plea  which  was  sustained  in  the  case  of 
ConUin  v.  State,  25  Neb.,  784.  In  State  t?.  Shuchardt,  18 
Neb.,  454,  it  is  said:  "When  a  jury  is  impaneled  the  state 
must  proceed  with  the  prosecution,  *  *  *  ^nd  if, 
after  the  jury  has  been  sworn  and  the  jeopardy  thus  begun, 
the  court  without  sufficient  cause  discharges  them  without 
a  verdict,  this  in  law  is  equivalent  to  an  acquittal ;"  and 
such  must  be  accepted  as  the  settled  law  of  the  state.  When 
the  plea  is  inadequate  in  form,  or  when  it  appears  from  its 
face  that  the  facts  alleged  are  in  law  not  at  bar  to  the  pros- 
ecution, the  state  may  demur;  otherwise  it  should  join  is- 
sue by  means  of  a  replication,  since  by  demurring  it  will 
be  held  to  have  admitted  all  that  is  well  pleaded  by  the  ac- 
cused. {State.v.  Shuchardt  and  Conklin  v.  State,  supra,  and 
cases  cited;  1  Bishop,  Criminal  Procedure,  817.)  It  is 
shown  by  the  transcript  that  on  a  previous  day  of  the  same 
term  the  accused  was  arraigned  upon  an  information  sub- 
stantially like  the  one  now  before  us,  except  that  it  was  not 
therein  alleged  that  the  shooting  was  malicious.  Having 
entered  a  plea  of  not  guilty,  a  jury  was  called  and  sworn, 
when  he  objected  to  the  introduction  of  evidence  by  the 
state  on  the  ground  that  the  information  failed  to  charge  a 
crime.  That  objection  was  sustained  and  the  jury  dis- 
charged, the  accused  being  required  to  give  bail  conditioned 
that  he  would  answer  to  a  second  information  for  shooting 
with  intent  to  kill.  It  is  further  shown  by  the  transcript 
that,  accompanying  the  demurrer,  there  was  filed  by  the 
prosecutor  a  statement  of  the  court  stenographer  in  the  fol- 
lowing words: 
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"In  the  District  Court  in  and  for  Douglas  County; 

Nebraska, 
"State  of  Nebraska  "j 

^-  r 

AcH  Smith.  J 

"After  the  impaneling  of  the  jury  the  state  moves  that 
the  jury  be  discharged  and  the  defendant  be  remanded  for 
the  filing  of  a  new  information. 

"The  defendant  objects  to  the  discharge  of  the  jury  with- 
out a  verdict  being  found,  he  having  been  once  put  upon 
his  trial;  and  it  having  appeared  to  the  court  that  by  an 
oversight  the  word  '  malicious '  was  left;  out  of  the  infor- 
mation, and  from  an  investigation  of  the  facts  the  court  is 
satisfied  a  crime  has  been  committed  and  ought  to  be  in- 
vestigated by  a  jury,  the  jury  is  discharged.  The  defend- 
ant is  required  to  appear  at  the  next  term  of  court,  and  on 
failure  to  give  bond,  remanded  to  jail  until  the  next  term 
of  the  court,  and  the  witnesses  will  be  recognized  to  appear. 
Defendant  excepts. 

"  I  hereby  certify  the  foregoing  to  be  a  full,  true,  and 
correct  transcript  of  the  proceedings  had  in  the  above 
named  case  on  the  hearing  thereof  in  the  district  court  in 
and  for  Douglas  county,  Nebraska,  as  shown  by  my  short- 
band  notes  taken  on  the  trial  thereof. 

"E.  B.  Henderson, 

*'Rep(yrtery 

It  may  be  inferred  from  the  foregoing  statement  that  the 
parties,  by  agreement,  submitted  to  the  court,  not  only  the 
sufficiency  of  the  plea  when  tested  by  demurrer,  but  also 
submitted  the  plea  on  its  merits ;  but  granting  such  to  be 
the  fact,  it  will  not  avail  the  state  in  this  proceeding,  for 
two  reasons :  First — No  provision  is  made  for  the  certifi- 
cation of  the  proceedings  of  the  court  by  the  short-hand 
reporter.  It  is  true  that  some  of  the  cases  in  this  court  ap- 
pear to  sustain  a  different  rule,  but  from  a  careful  examina- 
tion they  will  be  found  to  harmonize  with  the  views  here 
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Stated.  For  instance,  in  Spidman  v.  Flynn,  19  Neb.,  342, 
the  question  was  the  admissibility,  under  a  stipulation,  of  the 
testimony  of  an  absent  witness  given  at  a  former  trial,  and 
the  objection  thereto  in  the  district  court  was  directed  to  the 
form  of  the  certificate  and  not  its  admissibility  as  independ- 
ent evidence.  In  that  case  it  is  said,  in  efi^ect,  that  a  certi- 
fied copy  of  the  stenographer's  notes  of  proceedings  is  ad- 
missible in  all  cases  where  the  original  would  be;  but  the 
question  was  not,  a^  we  have  seen,  presented  by  the  record ; 
hence  the  remarks  of  the  court  on  the  subject  must  be  re- 
garded as  mere  dicta.  That  it  was  so  understood  by  the 
court  is  at  least  probable  from  the  fact  that  in  Lipscomb  v. 
Lyorij  19  Neb.,  611,  decided  at  the  same  term,  it  was  dis- 
tinctly decided  that  the  stenographer's  transcript  of  the  tes- 
timony of  a  witness,  although  duly  certified  by  him,  is  in- 
admissible as  documentary  or  independent  evidence. 

In  City  of  Omaha  v.  Jenaeriy  35  Neb.,  68,  although  Spid- 
man  V.  Flynn  is  cited  with  approval,  the  only  objection  was 
''that  no  sufficient  cause  has  been  shown  for  the  reading  of 
that  testimony;"  and  from  the  syllabus  prepared  by  the 
court  it  is  apparent  that  the  decision  rests  upon  the  ground 
that  the  question  of  the  manner  of  authenticating  the  evi- 
dence was  not  raised  by  the  objection.  The  act  for  the  ap- 
pointment of  stenographic  reporters  (sees.  45-49,  ch.  19, 
Comp.  Stats.)  provides  tliat  such  reporters  shall  attend  at 
all  terms  of  the  district  court  and  shall  make  stenographic 
reports  of  all  oral  proceedings  had,  including  the  testimony 
of  witnesses,  and  any  further  proceedings  or  matter  when 
directed  by  the  trial  judge.  He  is  required  to  keep  an  of- 
fice in  the  district  of  his  appointment,  in  which  he  shall 
preserve  all  stenographic  reports  made  by  him,  and  shall 
furnish,  on  application  of  the  district  attorney  or  any  party 
to  the  suit,  a  long-hand  copy  of  the  proceedings  so  re» 
corded.  Section  408  of  the  Code  provides :  "  Duly  cer- 
tified copies  of  all  records  and  entries  or  papers  belonging 
to  any  public  office,  or  by  authority  of  law  filed  to  be  kept 
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therein,  shall  be  evidence  in  all  cases  of  equal  credibility 
with  the  original  records  or  papers  so  filed."  That  pro- 
vision we  understand  to  be  declaratory  merely  of  the  rule 
at  common  law  and  adds  nothing  thereto.  An  extraordi- 
nary degree  of  confidence  is  reposed  in  the  class  of  docu- 
ments contemplated  by  the  rule,  on  account  of  the  credit 
due  to  agents  by  whom  they  are  made  and  the  public  nature 
of  the  facts  themselves.  Where  matters  are  recorded  for 
the  benefit  of  the  public,  the  persons  authorized  to  make 
such  records  are  regarded  as  agents  of  the  state,  and  each 
member  of  the  community  is  presumed  to  be  privy  to  act. 
Copies  of  such  records,  when  properly  certified,  are  therefore 
received  in  evidence,  because  required  by  law  to  be  kept, 
because  they  are  of  public  interest  and  notoriety  and  made 
under  the  sanction  of  an  oath  of  office,  or  official  duty.  (1 
Greenleaf,  Evidence,  128,  483,  484,  485;  1  Starkie,  Evi- 
deuce,  195.)  The  reporter's  stenographic  notes  are  preserved, 
not  for  the  benefit  of  the  community  at  large,  but  of  the  par- 
ties to  the  action  or  proceeding  in  which  they  were  taken. 
The  information  which  they  impart  is  not  entrusted  to  the 
public,  but,  aside  from  the  prosecuting  attorney,  is  confined 
to  the  parties  directly  interested.  They  are,  in  short,  not 
public  records  within  the  meaning  of  the  Code,  and  the 
statement  mentioned  cannot  be  considered  for  that  reason. 
And,  second,  the  provision  of  the  Criminal  Code  for  the 
trial  to  a  jury  of  the  issues  presented  by  a  plea  in  bar  is 
held  to  be  mandatory.  (See  Arnold  r.  State,  38  Neb.,  752, 
and  authorities  cited.)  In  the  light  of  those  authorities  it 
would  seem  that  the  state  could  not  deprive  the  accused  of 
a  jury  trial  by  presenting  its  proofs  in  connection  with  a 
demurrer  to  the  plea  in  bar.  It  follows  that  in  sustaining 
the  demurrer  to  the  plea  the  district  court  erred,  for  which 
the  judgment  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  therein. 

Eeversed. 
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^*^  ^  Wenzel  S.  Chmelir  et  al.  v.  Mary  E.  Sawyer 

42    382 

fi3  m9  et  al. 

Filed  Octobbb  17, 1894.    No.  5611. 

1.  In  an  action  on  the  bond  of  a  saloon-keeper  the  fact 

essential  to  be  shown  is  the  disqualification  to  support  those 
thereto  entitled,  caused  or  contributed  to  by  sales  of  intoxicating 
liquors  to  one  upon  whom  legally  devoWes  the  duty  of  furnish- 
ing such  support,  and  this  disqualification  may  be  either  partial 
in  effect  or  limited  in  duration  by  reason  of  physical  disability, 
or  it  may  become  complete,  as  by  death. 

2.  Whether  Qr  not  the  disqualifloation  alleged  as  partial, 

limited,  or  complete  was  contributed  to  by  any  or  all 
of  the  defendants  is  a  question  of  fact  to  be  determined  by  the 
jury  upon  consideration  of  all  the  evidence  adduced. 

3.  An  affidavit  for  a  new  trial  which  only  showed  that  the 

affiant  was  told  by  another  person  that  certain  physicians  named 
had  said  that  they  believed  that  a  post  mortem  examination  held 
by  them  justified  a  certain  theory  as  to  the  cause  of  death,  was 
too  remote  a  showing,  even  though  the  theory  advanced  would 
probably  become  an  important  factor  in  the  retrial  of  the  case 
wherein  such  affidavit  was  filed. 

Error  from  the  district  court  of  Saline  county.     Tried 
below  before  Bush,  J. 

W.  H.  Morris^  for  plaintiffs  in  error,  cited:  Elshirt  v. 
Schuyler,  15  Neb.,  561;  MoClay  v.  Won^ell,  18  Neb.,  52; 
War  dell  v.  MoConnelly  23  Neb.,  152;  Kerkow  v.  Bauer  y 
15  Neb.,  150;  Jones  v.  Bates,  26  Neb.,  693;  Boose  v.  Per- 
kins, 9  Neb.,  304;  Ourran  v.  Peroival,  21  Neb.,  442; 
Murphy  v.  Ourran,  24  111  App.,  475;  Steele  v.  Thompson, 
42  Mich.,  594;  Baymond  v.  Miller,  34  Neb.,  381 ;  Was^ 
son  V.  Palmer,  13  Neb.,  378 ;  Morehead  v.  Adams,  18  Neb., 
569;  Sandwich  Mfg.  Co.  v.  Shiley,  15  Neb.,  109. 

W,  Henry  Smith,  J.  H.  Orim,  and  A.  O.  Wolfenbarger, 
contra,  cited :  Bobeiis  v.  Taylor,  19  Neb.,  184;  Buckmader 


Vol.  42]       SEPTEMBER  TERM,  1894.  363 


Chmellr  v.  Sawyer. 


17.  MoElroyy  20  Neb.,  557 ;  Warrick  v.  Rounds,  17  Neb., 
411;  McDougal  v.  Oiacomini,  13  Neb.,  431;  Oaunt  v. 
Wainmariy  3  Bing.  N.  C.  [Eng.],  67;  Marchant  v.  Erring^ 
ton,  6  BiDg.  N.  C.  [Eng.],  79;  Bissell  v.  Spring  Valley 
Township,  124  U.  8.,  225;  DaggeU  v.  Daggett,  143  Mass., 
516;  PhUlipa  v.  Root,  68  Wis.,  128;  Rantz  v.  Barnes, 
40  O.  St.,  43;  Arnold  v.  Barkalow,  73  la.,  183;  Black, 
IntoxicatiDg  Liquors,  sec.  300;  Miller  v.  Patterson,  31  O. 
St.,  419. 

Ryan,  C. 

This  action  was  brought  in  the  district  court  of  Saline 
county  by  the  defendants  in  error  against  Vencil  Kubicek 
and  the  sureties  on  his  bond,  Wenzel  S.  Chmelir  and  the 
sureties  on  his  bond,  and  Frank  Nedela  and  the  sureties 
on  his  bond.  Plaintiff  Mary  E.  Sawyer  sued  on  belialf 
of  herself  as  the  widow  of  Andrew  J.  Sawyer,  deceased, 
and  on  behalf  of  the  minor  children  of  herFe^f  and  the 
said  Andrew  J.  Sawyer.  The  bonds  above  referred  to 
were  given  in  compliance  with  section  6  of  chapter  50  of 
the  Compiled  Statutes.  The  facts  charged  as  breaches  of 
the  conditions  of  the  bonds  aforesaid  during  the  years 
1888,  1889,  and  1890,  as  against  the  principals  Chmelir 
and  Nedela,  and  upob  the  bond  of  Kubicek,  which  covered 
the  time  intervening  between  April  30,  1888,  and  April 
30,  1889,  and  the  resulting  damages  therefrom,  were  in 
the  petition  stated  in  the  following  language:  '^That  the 
dea^ased,  Andrew  J.  Sawyer,  had  been  addicted  more  or 
less  during  the  period  aforesaid  to  the  intemperate  use  of 
intoxicating  liquors;  that  plaintiff  personally  notified  said 
saloon-keepers,  defendants,  doing  business  in  the  city  of 
Crete,  aforesaid,  on  several  different  occasions,  not  to  sell 
intoxicating  drinks  or  liquors  to  said  Sawyer,  but  they  con- 
tinued [selling  intoxicating  drinks  and  liquors  to  said  Saw- 
yer]; that  by  reason  of  such  sales  said  Sawyer  becanie  so 
addicted  to  strong  drink  that  he  became  unfit  and  unable  to 
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take  care  of  his  family  or  himself  and  spent  most  of  his  time 
and  money  in  said  saloons;  that  his  health  became  greatly 
impaired  and  his  family  were  reduced  to  very  destitute  cir- 
cumstances; that  he  was  forced  to  mortgage  and  finally  sell 
most  of  his  stock  and  other  necessary  equipments  for  carry- 
ing on  his  work  and  thereby  leaving  himself  without  proper 
means  for  the  support  of  his  family  and  for  carrying  on  the 
farming  business  in  which  he  was  engaged;  that  he  left 
the  farm  upon  which  he  had  been  living  and  moved  to  the 
city  of  Crete  afterwards,  to-wit,  on  the  10th  day  of  March, 
1890;  that  for  some  time  previous  to  moving  to  said  city 
of. Crete  he  was  in  a  state  of  intoxication  a  considerable 
portion  of  his  time,  hardly  recovering  from  one  period  of 
intoxication  until  he  was  in  another;  that  the  defendants 
sold  the  liquor  which  produced  said  intoxication;  that  said 
saloon-keepers,  defendants,  sold  and  furnished  said  6awyer 
intoxicating  drinks  and  liquors  steadily  until  afterwards, 
to-wit,  on  April  12,  1890,  he  visited  the  saloon  of  said  de- 
fendants, and  was  by  them  furnished  intoxicating  drinks 
and  liquor  which  he  there  drank,  and  by  reason  of  said 
drinking  became  intoxicated  ;  that  he  never  returned  to  his 
home  again;  that  afterwards,  to-wit,  on  the  20(h  day  of 
April,  1890,  he  was  found  in  the  Big  Blue  river  dead; 
that  the  death  of  said  Sawver  was  caused  bv  the  intoxicat- 
ing  drinks  and  liquor  sold  to  him  and  drank  by  him  in  the 
saloons-  of  said  defendants,  producing  said  intoxication  as 
aforesaid.  The  plaintiff  further  alleges  tliat  aside  from  the 
effects  of  the  drink  habit  said  Sawyer  was  possessed  of  good 
health,  and  when  not  drinking  was  industrious  and  pos- 
sessed of  good  practical  business  ability ;  that  he  was  a 
kind  husband  and  father  and  provided  well  for  his  family, 
and  was  well  capable  of  providing  not  only  for  their  pres- 
ent comfort,  but  of  making  good  provision  for  their  future 
wants;  that  the  plaintiffs  were  dependent  U|)on  the  said 
Sawyer  for  their  support ;  that  the  proceeds  of  his  labor 
and  earnings  amounted  to  about  the  sum  of  $1,600  {>cr 
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year,  which  he  applied  to  the  support  of  these  plaintiffs; 
that  the  plaintiff  and  said  minor  children  constitute  one 
family  and  are  entirely  without  the  necessary  means  of 
support;  that  the  plaintiffs  have  sustained  damages  in  the 
premises  in  the  sum  of  $10,000/'  There  was  an  answer  in 
the  nature  of  a  denial  of  each  of  the  allegations  of  the  peti- 
tion, except  such  as  described  the  relation  of  the  plaintiff  and 
her  children  to  Andrew  J.  Sawyer,  and  the  fact  allied  in 
the  petition  that  the  defendants  were  engaged  in  the  retail 
traffic  of  intoxicating  liquors  in  the  city  of  Crete,  in  Saline 
county,  Nebraska,  and  had  executed  and  filed  bonds  sub- 
stantially in  the  terms  alleged  in  plaintiff's  petition.  There 
were  other  averments  of  the  answer  which  demand  no  con- 
sideration, because  not  insisted  upon  in  argument;  but 
there  was  in  the  answer  a  general  denial  of  each  averment 
of  the  petition  not  specifically  admitted.  By  a  supple- 
mental answer  the  defendants  averred  that  said  plaintiffs 
recovered  a  judgment  in  said  court  for  the  sum  of  $700  on 
the  28th  day  of  June,  1891,  on  account  of  damages  sus- 
tained by  said  plaintiffs  and  in  full  of  said  damages  by  rea- 
son of  the  sale  of  intoxicating  liquors  to  Andrew  J.  Saw- 
yer during  the  time  from  and  including  May  1, 1888,  until 
February  14,  1889,  and  that  since  said  29th  day  of  June, 
1891,  the  said  judgment  of  $700  had  been  fully  paid  and 
the  damages  so  sustained  by  said  plaintiffs  by  the  sale  of 
said  intoxicating  liquors  had  been  fully  satisfied,,  and  that 
all  liability  therefor  on  the  part  of  the  defendants  had 
thereby  been  fully  discharged.  By  reply  the  affirmative 
allegations  of  the  answer  were  denied.  There  was  a  ver- 
dict and  judgment  in  favor  of  the  plaintiffs  against  the  de- 
fendants for  the  sum  of  $1,500. 

1.  It  is  argued  by  the  plaintiffs  in  error  that  the  issue 
presented  was  as  to  the  damages  occasioned  to  the  defend- 
ants in  error  by  reason  of  the  sale  of  intoxicating  liquors 
to  deceased  on  the  12th  day  of  April,  1890,  and  that  all 
else  '^  18  matter  by  way  of  recital  of  the  happenings  that 
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led  to  the  event  of  death,  but  that  the  issue  intended  to  be 
presented  was  that  defendants  in  error  have  suffered  in  their 
means  of  support  by  reason  of  the  excessive  use  of  intoxi- 
cating liquors  by  Sawyer,  furnished  by  plaintiffs  in  error 
on  the  12th  day  of  April,  1890,  and  that  the  death  of  Saw- 
yer resulted  therefrom,  thereby  rendering  the  loss  to  de- 
fendants in  error  permanent.'^  In  this  construction  of  the 
petition  we  cannot  concur.  It  is  true  the  culmination  of 
results  attendant  upon  the  sale  of  liquors  charged  was  the 
death  of  Andrew  J.  Sawyer,  on  or  soon  after  the  12th  dny 
of  April,  1890,  but  the  other  matters  alleged  were  such  as 
partially  withdrew,  if  they  did  not  wholly  destroy,  the 
support  to  which  the  plaintiff  and  her  children  were  enti- 
tled. It  is  true  that  just  pi*eceding  the  statement  of  the 
death  of  Andrew  J.  Sawyer  it  was  alleged  in  the  petition 
that  the  defendants  furnished  intoxicating  drinks  and  liq- 
uors, which  he  drank,  and  by  reason  of  which  drinking 
became  intoxicated.  The  connection  between  the  intoxica- 
tion and  the  death  is  stated  in  this  language:  That  the 
death  of  Sawyer  ^^was  caused  by  the  intoxicating  drinks 
and  liquors  sold  to  him  and  drank  by  him  in  the  saloons 
of  said  defendants,  producing  intoxication  as  aforesaid.^' 
The  antecedent  intoxication  referred  to  may  be  that  of  the 
12th  of  April,  1890.  It  is  not,  however,  necessarily  lim- 
ited to  the  intoxication  of  that  date.  The  petition  alleged 
that  for  some  time  previous  to  moving  to  the  city  of  Crete 
(on  March  10,  1890),  he  was  in  a  state  of  intoxication  a 
considerable  portion  of  his  time,  hardly  recovering  from 
one  state  of  intoxication  until  he  was  in  another.  There 
is  no  such  limitation  contained  in  the  petition  as  would  re- 
strict these  allegations  to  any  particular  time  or  year,  e3{)e- 
cially  when  it  is  borne  in  mind  that  preceding  the  above 
averments  there  were  allegations  in  effect  that  Siwyer  had, 
during  the  periods  in  which  the  plaintiffs  in  error  were 
doing  business,  been  addicted  to  the  intemperate  use  of  in- 
toxicating liquors.     A  fair  construction  of  the  pleading 
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under  consideration  would  refer  the  intoxication  to  which 
was  attributable  the  death  of  Andrew  J.  Sawyer,  as  well 
to  what   had  preceded  that  on  the  12ih  day   of  April^ 
1890^  as  to  the  intoxication  brought  on  by  the  sales  of 
liquor  to  him  on  that  day.     In  Elshire  v,  Schuyler,  16 
Neb.,  561,  it  was  held  that  the  statute  in  effect  declares  the 
act  of  producing  intoxication  a  wrong,  and  makes  every 
one  who  has  contributed  to  it  by  furnishing  intoxicating 
liquors  a  wrong-doer  and  liable.     Section  15,  chapter  50, 
Compiled  Statutes,  provides:  ''The  person  so  licensed  shall 
pay  all  damages  that  the  community  or  individuals  may 
sustain  in  oonsequeuce  of  such  traffic ;  he  shall  support  all 
paupers,  widows,  and  orphans,  and  the  expenses  of  all  civil 
and  criminal  prosecutions  growing  out  of  or  justly  attrib- 
uted  to  his  traffic  in  intoxicating  drinks;   said  damages 
and   expenses  to  be  recovered  in  any  court  of  competent 
jurisdiction   by   a  civil  action   on  the  bond  named   and 
required  in  section  6  of  this  act.''     By  section  16  of  the 
same  chapter  it  is  provided:  ''It  shall  be  lawful  for  any 
married  woman,  or  any  other  persdn  at  her  request,  to  in- 
stitute and  maintain,  in  her  own  name,  a  suit  on  any  such 
bond  for  all  damages  sustained  by  herself  and  children  on 
account  of  such  traffic.''     As  to  the  evidence  necessary  on  a 
trial  of  a  case  of  the  kind  above  contemplated,  it  is  pro- 
vided in  section  18  of  this  chapter  that  "in  an  action  for 
damages  brought  by  a  married  woman,  or  other  person 
whose  support  legally  devolves  upon  a  person  disqualified 
by  intemperance  from  earning  the  same,  it  shall  only  be 
necessary  to  prove  that  the  defendant  has  given  or  sold  in- 
toxicating drinks  to  such  person  during  the  period  of  such 
disqualification."     In  apt  language  it  was  charged  in  the 
petition  that  the  "  disqualification  "  of  the  deceased  arose  in 
1888  and  was  continued  until  his  death,  which  occurred 
between  April  12  and  April  20,  1890.     As  there  was  suf- 
ficient proof  to  show  that  each  of  the  principals  in  the 
bonds  referred  to  sold  intoxicating  liquors  to  Andrew  J. 
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Sawyer  within  the  period  covered  by  the  bond  of  each  and 
while  the  disqualification  of  the  deceased  had  existence,  and 
as  it  was  shown  that  the  death  of  Andrew  J.  Sawyer  sim- 
ply rendered  permanent  and  complete  his  previously  exist* 
ing  disqualification,  it  results,  in  our  opinion,  that  the  de- 
fendant Kubicek,  equally  with  the  other  saloon-keepers, — 
principals  in  the  bonds  sued  on, — was  properly  held 
liable.  This  holding  is  not  new  in  the  jurisprudence  of 
this  state,  for  in  the  case  of  WardeU  v.  MoOonneU,  23  Neb., 
on  page  152,  this  language  is  used:  ^' There  can  be  no  ap- 
portionment of  the  damages  among  the  different  defendants. 
If  they  are  liable  at  all,  they  are  liable  for  the  whole  term 
of  the  disqualification,  provided  that  during  that  time  the 
principal,  while  held  by  the  bond  signed  by  his  sureties, 
contributed  to  the  disqualification  by  the  sale  of  intoxicat- 
ing drinks.  (Roose  v.  Perkins,  9  Neb.,  304;  McClay  v. 
Worrall,  18  Neb.,  44.)  If  the  disqualification  terminated 
with  the  end  of  the  license  year,  the  further  liability  of  the 
principal  and  his  sureties  would  be  thus  ended;  but  if  it 
continue  without  any  intermission  for  a  longer  period,  the 
liability  must  also  be  held  to  continue  with  it/'  In  Mo- 
Clay  V.  Worrally  18  Neb.,  on  page  52,  it  is  said:  "By  the 
fifth  and  sixth  prayers  the  court  is  asked  to  tell  the  jury 
that  the  plaintiff  cannot  recover  unless  the  death  of  David 
S.  Worrall  was  caused  solely  by  the  traffic  of  the  defend- 
ants. I  understand  the  law  to  be  otherwise,  and  that  if — 
whatever  the  fatal  cause  was — if  it  was  inspired  or  contrib- 
uted to  by  the  state  of  intoxication  caused  in  whole  or  in 
part  by  the  said  traffic  of  the  defendants,  they  are  liable." 
2.  It  is  contended  that  the  district  court  did  not  limit 
the  right  of  recovery  of  the  defendants  in  error,  by  instruct 
tion  or  otherwise,  to  such  damages  as  were  shown  to  have 
resulted  from  the  disqualification  of  Sawyer  aflier  February 
20, 1889,  the  date  of  filing  the  petition  in  the  case  of  Mary 
E.  Sawyer  v.  Albert  Kempkas,  for  the  recovery  of  dam- 
ages on  like  grounds  with  those  on  which  damages  are 
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claimed  in  this  case.  This  contention  has  led  to  a  discus- 
sion between  counsel  for  the  respective  parties  as  to  the  ex- 
tent to  which  the  doctrine  of  res  judicata  should  be  held 
applicable  on  account  of  the  adjudication  referred  to.  In 
the  introduction  of  evidence  no  objection  seems  to  have 
been  made  on  the  grounds  stated  ;  tlie  court,  however,  in- 
structed the  jury  thus:  "4.  In  this  action  the  defendants 
pleaded,  by  way  of  supplemental  answer,  that  the  plaintiffs 
herein  have  heretofore  in  an  action  in  this  court,  wherein 
the  same  plaintiffs  were  plaintiffs  and  one  Albert  Kempkas 
and  others  were  defendants,  and  that  said  supplemental 
answer  contained  an  allegation  that  a  judgment  was  recov- 
ered in  said  action  for  the  same  damages  occurring  during 
the  same  period,  which  damages  are  sued  for  and  claimed 
in  this  action.  Wherefore  the  jury  are  instructed  that  the 
plaintiffs  will  be  estopped  from  recovering  in  thisi action 
for  any  of  said  items  of  damages  included  and  considered 
in  the  action  mentioned  in  said  supplemental  answer.'' 
Again,  in  instruction  No.  3  the  following  language  is  used: 
"A  recovery  and  satisfaction  by  the  parties  injured  against 
one  or  more  would  constitute  an  effectual  bar  to  any  recov- 
ery against  another  or  others  who  may  have  in  part  like- 
wise contributed  to  cause  the  intoxication  for  such  items  of 
damages  as  the  testimony  in  the  case  shows  were  litigated 
in  any  former  action."  Whether  or  not  there  was  a  tech- 
nical estoppel  is  immaterial  in  view  of  the  language  em- 
ployed in  the  instructions  from  which  quotations  have  just 
been  made.  The  plaintiffs  in  error  could  claim  no  more 
than  that  for  the  items  for  which  a  recovery  was  had  in  a 
former  case,  no  further  recovery  should  be  permitted.  The 
instructions  required  the  jury  to  leave  out  of  consideration 
all  items  for  which  a  recovery  had  been  had,  tluis  render- 
ing unavoidable  the  result  for  which  plaintiffs  in  error  con- 
tend. 

It  is  further  insisted  that  the  jury  were  not  properly  in- 
structed as  to  the  measure  of  damages  which  should  govern 
28 
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the  recovery  of  the  defeudants  in  error.  In  this  respect 
the  instructions  are  not  as  full  and  clear  as  is  desirable  in 
such  cases.  The  second  of  the  instructions  asked  by  the 
plaintiffs  and  given  was  in  the  following  language:  ''If 
you  believe  the  said  Andrew  J.  Sawyer  became  disqualified 
by  intemperance  for  the  support  of  his  wife  and  children, 
the  plaintiffs,  because  of  excessive  drinking  in  the  licensed 
saloons  of  the  defendants  during  the  period  of  such  licenses 
asset  forth  in  the  plaintiffs'  petition,  and  by  means  of  such 
traffic  and  drinking  became  periodically  or  frequently  in- 
toxicated so  as  to  disqualify  him  for  the  support  of  his  wife 
and  children,  the  plaiutiff  would  be  entitled  to  recover  all 
damages  sustained  by  them  by  means  of  such  traffic  and  by 
means  of  such  sales  by  defendants  to  said  Andrew  J.  Saw- 
yer while  so  intoxicated  or  under  the  influence  of  liquor.'* 
It  would  perhaps  have  been  better  if  there  had  been  an 
instruction  which  restricted  the  right  of  recovery  to  the 
loss  of  support  of  Sawyer's  wife  and  children  in  specific 
terms.  It  is  probable,  however,  that  the  jury  understood 
the  instruction  just  quoted  as  implying  such  a  limitation. 
In  instruction  No.  5,  asked  by  tlie  plaintiffs  in  error,  the 
limitation  just  referred  to  was  embodied  in  express  terms. 
In  the  petitions  in  error,  however,  each  assignment  of  error 
as  to  the  refusal  to  give  this  fifth  instruction  was  coupled 
with  the  conjunctive  assignment  as  to  the  refusal  to  give 
the  first  instruction  asked  by  the  plaintiffs  in  error,  which 
was  to  the  effect  that  the  contribution  of  liquor  by  the  wife 
to  the  intoxication  of  her  husband  would  bar  a  right  of 
recovery  in  an  action  of  this  nature  brought  by  her.  The 
court  properly  refused  the  first  instruction  asked  by  the 
plaintiffs  in  error.  We,  therefore,  cannot  consider  the  al- 
leged error  as  to  the  fifth  instruction,  for  the  reason  that 
the  aasignment  is  directed  against  the  refusal  as  to  both  the 
first  and  fifth  jointly. 

3.  The  final  contention  of  the  plaintiffs  in  error  is  that 
the  district  court  erred  in  refusing  a  new  trial  because  of 
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Dewly  discovered  evidence  shown  to  exist  by  affidavits  at- 
tached to  the  motion  for  a  new  trial.  The  chief  affidavit 
referred  to  was  made  by  W.  H.  Morris,  one  of  the  attorneys 
for  the  plaintiffs  in  error.  The  other  affidavit  simply  re- 
ferred to  that,  and  the  affiants  in  each  stated  that  they  never 
knew  until  after  the  trial  of  the  existence  of  the  facts  stated 
in  the  chief  affidavit.  The  material  statements  in  the  affi- 
davit of  W.  H.  Morris  were  as  follows :  "  That  this  affiant 
knew  not  that  any  post  morlem  examination  had  ever  been 
had  of  the  body  of  said  Sawyer,  and  never  learned  of  the 
same  until  aftier  this  cause  had  been  submitted  to  the  jury 
impaneled  in  above  entitled  cause,  and  only  learned  of  the 
same  from  one  Pratt,  a  brother-in-law  of  the  plaintiff,  wha 
informed  this  affiant  that  within  a  few  days  after  said  de- 
ceased Sawyer  had  been  buried  his  body  was  taken  up  by 
request  and  direction  of  the  family  and  friends  of  said  de- 
ceased, and  that  they  procured  Doctors  Baird  of  Pleasant 
Hill,  Butin  and  Painter  of  Dorchester  to  make  such  post 
mortem,  and  that  said  doctors  would  testify  and  had  so 
stated  from  such  post  mortem  they  had  concluded  that  said 
Sawyer  was  not  drowned,  but  was  dead  before  he  was 
placed  in  the  Blue  river,  and  affiant  further  says  that 
knowledge  of  such  facts  and  of  the  witnesses  of  them  wa» 
kept  from  the  defendants  by  the  plaintiffs.^'  It  would  seem 
from  these  statements  that  the  affiant  W.  H.  Morris  in  hi» 
affidavit  simply  stated  what  he  had  been  told  by  Mr.  Pratt 
what  three  doctors  had  said  was  their  opinion  of  the  re- 
sult of  the  post  mortem  examination  of  the  body  of  Andrew 
J.  Sawyer,  had  several  days  after  his  death.  At  best,  the 
testimony  of  alleged  experts  as  to  probabilities  of  the  na- 
ture of  those  above  indicated  is  sufficiently  unreliable  when 
given  at  first  hands.  It  would  be  unendurable  if  these 
doubts  were  doubly  intensified  by  the  correctness  of  the 
facts  being  made  to  depend  upon  two  hearsay  statements* 
We  conclude,  therefore,  that  the  district  court  was  right  in 
holding  that  the  showing  as  to  newly  discovered  evidence 


372  NEBRASKA  REPORTS.         [Vol.  42 


Smith  v.  Riyeriide  Park  ABSOCiatioa. 


was  insuflScient  to  entitle  the  plaiutifFs  in  error  to  a  new 
trial.     The  judgment  of  the  district  court  is 


Affirmed. 


Welcome  Smith  v.  Riverside  Park  Association, 

Filed  October  17,  1894.    No.  5871. 

1.  Justioe  of  the  Peace:    Judombntt  by  Default.    Where 

judgment  has  been  rendered  by  default  against  a  defendant  in 
his  absence,  it  is  the  duty  of  the  justice  of  the  peace  by  whom 
it  has  been  rendered  to  set  aside  such  judgment  upon  compli- 
ance on  the  part  of  the  defendant  with  the  conditions  prescribed 
by  section  1001  of  the  Code  of  Civil  Procedure. 

2.  :  Obdeb  Openino  Judgment.     Before  defendant  can  be 

held  to  a  compliance  with  the  third  condition  prescribed  in  sec- 
tion 1001  of  the  Code  of  Civil  Procedure,  the  justioe  of  the 
peace  by  whom  the  judgment  was  rendered  should  make  such 
order  as  to  opening  the  judgment,  and  as  to  the  time  and  place 
of  the  trial  to  be  had,  as  will  enable  the  defendant  to  give  the 
notice  required  by  the  statute. 

Error  from  the  district  court  of  Merrick  county.  Tried 
below  before  Marshall,  J. 

M,  Randallf  for  plaintiflf  in  error. 

J.  W,  Sparks,  contra. 

Ryan,  C. 

This  action  was  commenced  before  a  justice  of  the  peace 
in  Merrick  county  on  the  11th  day  of  October,  1892. 
Summons  was  issued  and  placed  in  the  hands  of  the  sheriff 
for  service,  returnable  October  17,  1892,  at  10  o'clock 
A.  M.  Service  was  made  on  the  defendant  on  October  12 
following.     After  service  on  the  defendant,  the  sheriff  held 
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the  siiinnnons  in  his  possession  until  after  the  return  day 
tliereof,  and  made  his  return  on  the  18th  day  of  October, 
1892.  On  the  17th  day  of  that  mouth,  the  return  day  of 
the  summons,  the  case  was  continued,  without  the  knowl- 
edge of  defendant,  to  Octol>er  19,  at  9  o'clock  A.  M.,  at 
which  time  judgment  was  reudered  against  the  defendant 
by  default  in  his  absence.  On  the  25th  of  October,  1892, 
which  was  within  ten  days  of  the  rendition  of  said  judg- 
ment, the  defendant  appeared  before  the  aforesaid  justice 
and  moved  the  court  to  open  said  judgment,  then  and  there 
offering  in  said  motion  to  confess  judgment  for  costs  made 
up  to  that  time,  and  assigning,  among  other  reasons,  that 
judgment  had  been  rendered  in  defendant's  absence  by  de* 
fault.  This  motion  was  overruled,  to  which  ruling  the 
defendant  took  an  exception.  The  case  was  thereupon  re- 
moved to  the  district  court  of  Merrick  county,  wherein 
said  judgment  was  reversed  and  the  costs  taxed  to  the  de- 
fendant in  error  accruing  up  to  the  time  of  filing  his  motion 
to  open  the  judgment;  all  subsequent  costs  being  taxed  to 
the  plaintiff^  in  error. ' 

Section  1001  of  the  Code  of  Civil  Procedure  provides 
that  when  ju(]gment  shall  have  been  rendered  against  a 
defendant  in  his  absence,  in  the  court  of  a  justice  of  the 
peace,  the  same  may  be  set  aside  upon  the  following  con- 
ditions: First,  that  his  motion  be  made  within  ten  days 
after  such  judgment  was  entered;  second,  that  he  pay  or 
confess  judgment  for  the  costs  awarded  against  him;  third, 
that  he  notify  in  writing  the  opposite  party,  his  agent  or 
attorney,  or  cause  it  to  be  done,  of  the  opeuiug  of  said 
judgment  and  of  the  time  and  place  of  trial,  at  least  five 
days  before  the  time,  if  the  party  reside  in  the  county,  and 
if  he  be  not  a  resident  of  the  county,  by  leaving  a  written 
notice  thereof  at  the  office  of  the  justice  ten  days  before 
the  trial.  Before  the  justice  of  the  peace  the  conditions 
above  prescribed  were  literally  complied  with  by  the  de- 
fendant, except,  of  course,  that  he  gave  no  notice  of  the 
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opening  of  the  judgment  and  of  the  time  and  place  of 
trial,  for  tlie  very  good  reason  that  the  judgment  was  not 
opened,  conditionally  or  otherwise,  and  the  justice  of  tiie 
peace,  whose  duty  it  was  to  fix  the  time  and  place  of  trial, 
refused  to  do  either.  Very  properly  then,  under  such  cir- 
oumstanoes,  the  district  court  held  the  ruling  of  the  justice 
of  the  peace  erroneous,  reversed  the  case,  and  set  it  down 
for  trial.     The  judgment  of  the  district  court  is 

Affirmed. 


J.  L.  Ward  et  al.,  v.  Western  Horse  &  Cattle 

Insurance  Company. 

Filed  October  17, 1894.    No.  5439. 

1.  Appearance.    A  general  appearance  may  be  made  in  the  district 

court  by  prosecuting  error  proceedings  thereto,  by  cross-examin- 
ing a  witness  whose  evidence  was  taken  by  deposition,  and  by 
consenting  to  a  trial  of  the  merits  of  the  case  to  the  oourt,  in 
open  court,  waiving  a  jury  at  the  same  time. 

2.  Beview :  Failure  to  File  Motion  for  New  Trial.    Erron 

of  law  alleged  to  have  taken  place  in  the  district  court  cannot 
be  reviewed  in  this  court  when  no  motion  for  a  new  trial  was 
filed  in  the  trial  court 

Error  from  the  district  court  of  Clay  county.     Tried 
below  before  Morris,  J. 

William  M.  Clark  and  B.  W,  Christy,  for  plainti&  in 
error. 

Thomas  H.  Matters,  contra. 

Ryan,  C. 

This  action  was  originally  commenced  before  a  jnstioeof 
the  peace  of  Harvard  precinct,  in  Clay  couuty,  by  the  de-> 
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feudant  in  error  against  the  plaintiffs  in  error,  for  the  re- 
covery of  $60,  a  balance  alleged  to  have  been  due  on  ac- 
count, with  interest  thereon.  A  summons  was  duly  issued, 
returnable  on  September  10,  1888.  After  several  contin- 
aances,  judgment  was  rendered  in  favor  of  defendant  in 
error  on  December  4  following.  To  set  aside  this  judg- 
ment, error  proceedings  were  prosecuted  to  the  district  court, 
wherein  the  judgment  was  vacated  because  of  error  made 
to  appear  in  the  record,  and  the  cause  was  set  down  for 
trial  in  said  district  court,  the  plaintiffs  being  required  to 
file  petition  in  thirty  days,  and  defendant  to  file  answer  in 
thirty  days  thereafter.  The  petition  was  not  filed  as  re- 
quired by  said  order,  but  afterward,  on  leave  thereto 
granted,  it  was  filed  inatanter.  A  trial  was  had  and  judg- 
ment rendered  in  favor  of  the  defendant  in  error  for  the 
amount  by  it  claimed.  The  plaiutiffs  in  error  entered  a 
special  appearance  in  the  district  court  and  filed  objections 
to  the  jurisdiction  of  that  court  over  their  persons.  It  is 
now  insisted  that  there  was  no  general  appearance,  and 
that,  therefore,  the  plaintiffs  in  error  are  in  a  situation  such 
that  they  can  raise  this  question  of  jurisdiction.  In  this 
view  we  cannot  concur,  for  the  reasons,  first,  the  proceed- 
ings which  brought  the  case  into  the  district  court  were 
prosecuted  by  the  present  plaintiffs  in  error;  second,  the 
plaintiffs  in  error  made  an  appearance  by  attorney  for  the 
purpose  of  cross-examining  C.  E.  Burmester,  a  witness 
whose  testimony  was  taken  by  deposition  in  Omaha;  and 
third,  in  the  record  of  the  final  judgment  rendered  it  is  re- 
cited that  "  this  cause  coming  on  for  trial,  it  is,  by  consent 
of  both  parties  in  open  court,  tried  to  the  court  without 
the  intervention  of  a  jury."  To  enable  us  to  review  a 
judgment  rendered  as  this  was  on  accoimt  of  alleged  errors 
it  is  essential  that  there  should  have  been  filed  a  motion  for 
a  new  trial  in  the  trial  court.  This  was  not  done.  The 
judgment  of  the  district  court  is 

Affirmed. 
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4(2    S70 
go    902 

^  ^1;  William  J.  Turner  et  al.  v.  Timothy  W.  Townsend. 

B7    532 

FiLBD  OCTOBBB  17,  1894.     Na  5649. 

1.  Landlord  and  Tenant:  Repair  of  Premises.    Theobliigfr- 

tion  of  a  landlord,  in  any  case,  to  repair  leased  premises  rests 
solely  on  express  contract,  and  withont  an  express  contract  to 
that  effect,  a  landlord  is  neither  boand  to  repair  leased  premises 
himself  nor  to  pay  for  repairs  made  by  his  tenant 

2.  :  Lease:  Injury  to  Premises  Caused  bt  Storm:  Cost 

OF  Repair.  A  lease  of  premises  between  a  landlord  and  his  ten- 
ant contained  the  following  provision:  *'And  the  said  party  of 
the  second  part  further  covenants  with  the  said  parties  of  the 
first  part  that  at  the  expiration  of  the  time  in  this  lease  men-  < 
tioned  he  will  yield  up  the  said  demised  premises  to  the  said 
parties  of  the  first  part  in  as  good  condition  as  when  the  same 
were  entered  upon  by  the  said  party  of  the  second  part,  loss  by 
fire  or  inevitable  accident  excepted.''  During  the  tenancy  a 
front  window  of  the  building  on  the  leased  premises  was  de- 
stroyed by  a  storm.  The  landlord  refused  to  restore  the  window. 
The  tenant  caused  the  window  to  be  restored,  and  sued  the 
landlord  for  the  expense  thereof  ffeld^  That  the  tenant  had  no 
cause  of  action. 

Error  from  the  district  court  of  Lancaster  county.  Tried 
below  before  Field,  J. 

M.  L.  Eaaterdayy  for  plaintiffs  in  error,  cited:  Gear, 
Landlord  &  Tenant,  sec.  104 ;  1  Wood,  Landlord  &  Ten- 
ant [2d  ed.],  p.  311;  WiUy  v.  Matthews,  52  N.  Y.,  512; 
Mumford  v,  Browriy  6  Cow.  [N.  Y.],  475;  Fouler  v.  Pey- 
ser, 9  Cush.  [Mass.],  242;  Krueger  v.  Ferrant,  43  Am. 
Rep.  [Minn.],  223;  12  Am.  &  Eng.  Ency.  Law,  p.  720; 
Weigcdl  v.  Waters,  6  Term  Rep.  [Eng.],  488. 

Atkinson  &  Doty,  contra,  cited :  Johnson  v,  Dixon,  1 
Daly  [N.  Y.],  178;  Ball  v.  Wyeth,  90  Ma.-s.,  279;  United 
Staies  V.  Bostvnck,  94  U.  S.,  66;  Levey  v.  Dyess,  51  Miss.^ 
501 ;    Van  Wormej-  v.  Crane,  16  N.  W.  Rep.  [Mich.],  686; 
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Phillips  ».  Sevens,  16  Mass.^  238;  Wood,  Landlord  & 
Tenant,  sec.  602;  Warner  v.  Hltchins,  6  Barb.  [N.  Y.], 
666;  Miller  V,  Morris,  55  Tex,,  412;  Hughes  v.  Vanstone, 
24  Mo.  App.,  637  ;  Myers  v.  Bwms,  35  N.  Y.,  269  ;  Buck 
V.  Rodgers,  39  Ind.,  222;  Wright  v.  Latin,  38  111.,  293; 
Lewis  V,  Chisholm,  68  Ga.,  40  ;  Warren  v,  Wagnei',  75  Ala,, 
188. 

Ragan,  C. 

On  the  14th  day  of  August,  1888,  William  J.  Turner 
leased  lot  A  of  Baird's  subdivision  of  lots  7  and  8,  in 
block  67,  in  the  city  of  Lincoln,  Lancaster  county,  Ne- 
braska, to  Timothy  W.  Townsend  for  a  term  of  twcf  years 
from  October  1,  1888.  The  lease  was  in  writing,  and  by 
the  terms  thereof  Townsend  was  to  pay  Turner  $135  per 
month  rent  for  said  premises.  The  first  payment  of  rent 
^o  be  made  on  the  1st  of  Octol^er,  1888,  and  a  like  pay- 
ment on  the  first  of  each  month  thereafter.  The  lease  con- 
tained the  following  clauses:  ''And  the  said  party  of  the 
second  part  [Townsend]  further  covenants  with  the  said 
party  of  the  first  part  [Turner]  that  at  the  expiration  of 
the  time  he  will  yield  up  the  said  demised  premises  to  the 
said  party  of  the  first  part  in  as  good  condition  as  when 
the  same  were  entered  upon  by  the  party  of  the  second 
part,  loss  by  fire  or  inevitable  accident  excepted.  And  it 
is  also  agreed  by  and  between  said  parties  that  the  party  of 
the  first  part  shall  be  at  no  expense  for  repairs,  or  water, 
or  gas,  or  for  anything  else  during  the  term  of  this  leise.'' 
Townsend  paid  all  his  rent  promptly  up  to  and  including 
the  payment  due  May  1,  1890.  Some  time  in  the  last 
named  month  one  of  the  front  windows  in  the  leased  build- 
ing was  broken  out  by  a  storm  of  wind  and  rain.  Town- 
send  notified  Turner  of  the  destruction  of  the  window,  and 
requested  him  to  restore  it,  which  Turner  refused  to  do. 
Townsend  thereupon  caused  the  window  to  be  restored  at 
a  cost  to  himself  of  $9.50;  and  when  the  rent  fell  due  on 
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June  1, 1890,  tendered  Turner  in  payment  thereof  $125.50 
in  money  and  the  bill  of  $9.50  which  he  had  paid  for  re- 
storing the  window.  Turner  refused  to  aocept  this  money 
and  bill  in  full  for  the  rent,  and  brought  suit  therefor  be- 
fore a  justice  of  the  peace.  On  the  trial  before  the  justice 
Turner  accepted  the  $125.50  tendered  by  Townsend  in  part 
payment  of  the  month's  rent,  but  not  in  full;  and  recov- 
ered a  judgment  against  Townsend  before  the  justice  for 
the  remainder  of  the  rent,  $9.50.  Townsend  appealed 
from  the  judgment  of  the  justice  of  the  peace  to  tlie  district 
court.  Turner  filed  in  that  court  his  petition  in  the  action^ 
setting  up  substantially  the  facts  above.  To  this  petition 
Townsend  filed  an  answer  setting  up  the  lease,  the  terms 
of  it,  the  destruction  of  the  window  by  the  storm,  Turner's 
refusal  to  restore  the  window,  that  he,  Townsend,  had 
caused  it  to  be  restored  at  a  cost  to  himself  of  $9.60,  and 
asked  to  have  said  sum  set  off  against  the  rent  due  Turner 
for  the  month  of  June,  1890.  To  this  answer  Turner  filed 
a  general  demurrer,  which  the  court  overruled,  and  ren- 
dered a  judgment  dismissing  Turner's  action.  To  reverse 
this  action  of  the  district  court  Turner  has  prosecuted  pro- 
ceedings in  error  here. 

It  will  be  seen  from  this  statement  that  the  only  question 
involved  in  this  case  is  whether  Turner  was  under  any  le- 
gal obligation  to  keep  the  premises  he  had  leased  to  Town- 
send  in  repair  during  the  existence  of  the  lease.  The  obli- 
gation of  a  landlord  in  any  case  to  repair  and  rebuild  leased 
premises  rests  solely  on  express  contract,  and  without  an 
express  contract  to  that  effect  the  landlord  is  neither  bound 
to  repair  leased  premises  himself,  nor  to  pay  for  repairs 
nmde  by  the  tenant.  ( Witty  v,  Matthews,  52  N.  Y.,  512.) 
It  is  not  in  the  power  of  a  tenant  to  make  repairs  at  the 
expense  of  iiis  landlord,  unless  there  be  a  special  agreement 
between  them  authorizing  him  to  do  so.  {Mumford  v, 
Browrij  6  Cow.  [N.  Y.],  474.)  The  lease,  then,  contains 
no  covenant  or  contract  on  the  part  of  the  landlord  to  make 
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repairs,  but  expressly  provides  that  the  landlord  shall  not 
be  liable  for  any  repairs  made.  There  is  nothing  in  the 
lease  which  can  be  construed  into  a  covenant  on  the  part  of 
the  lessor  to  keep  the  premises  he  had  leased  to  Townsend 
in  repair. 

Counsel  for  Townsend  have  argued  this  case  upon  the 
theory  that  the  destruction  of  the  window  by  a  storm  was 
an  inevitable  accident,  and  for  that  reason  that  their  client 
could  not  be  compelled  by  Turner  to  restore  the  window, 
or  to  pay  for  its  restoration  had  it  been  restored  by  Turner, 
and  they  therefore  conclude  that  Turner  is  liable  for  the 
restoration  of  the  window.  Whether  or  not  Townsend 
could  be  compelled  by  Turner  to  restore  the  destroyed  win- 
dow or  to  pay  for  its  restoration  is  not  in  this  case.  It 
may  be  that  the  destruction  of  the  window  by  a  storm  was 
an  inevitable  accident  within  the  meaning  of  the  lease; 
and  that  if  the  window  had  not  been  restored  at  the  expi- 
ration of  the  lease,  Townsend  could  not  then  be  compelled 
to  restore  it  or  to  pay  for  its  being  restored.  The  judg- 
ment of  the  district  court  is 

Reversed. 


42    379 

|f45      64 

l2"379 

Leroy  H.  Gates  v.  Chicago,  Burlington  &  Quincy        m  m 

Railroad  Company.  'WW 

ft/    ooO 

FiLBD  October  17,  1894.    No.  6804. 

1.  Carriers  of  Goods :  Duty  to  Deliver  Consignment.    The 

daty  of  a  common  carrier  of  goods  is  not  only  to  safely  carry, 
bnt  to  deliver;  and  delivery  most  be  made  within  a  reasonable 
time,  at  the  place,  and  to  the  person  to  whom  the  goods  were 
consigned. 

2.  :  .     The  delivery  of  goods  by  a  common  carrier  to 

the  consignee  thereof  is  made  at  the  peril  of  the  carrier,  unless 
when  made  the  consignee  surienders  the  bill  of  lading  either 
made  or  indorsed  to  himself. 
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3.  Assignability  of  Bill  of  Lading.    The  bill  of  lading  iraaed 

by  carrier  to  the  owner  or  shipper  is  the  symbol  of  ownership  of 
the  goods  shipped,  and  though  not  negotiable  is  assignable. 

4.  Carriers:  Delivbrt  of  Goods:  Surrender  of  Bill  of  Lad- 

ing. A  railway  company  received  fh)m  a  connecting  carrier  at 
Omaha,  Nebraska,  a  car  of  potatoes,  consigned  to  W.  at  Brad- 
shaw,  Nebraska.  W.  was  the  agent  of  the  owner  of  the  potatoes. 
On  arrival  of  the  car  of  potatoes  at  Bradshaw  the  railway  com- 
pany notified  W.  thereof,  and  at  his  direction  delivered  the  po- 
tatoes to  one  K.,  to  whom  W.,  acting  for  the  owner,  had  sold  the 
potatoes.  Held,  (1)  That  the  delivery  to  K.  was,  in  effect,  a  de- 
livery to  W.,  the  oonsigoee;  (2)  that  E.  having  failed  to  pay  ior 
the  potatoes,  the  carrier  was  not  liable  to  the  owner  thereof  for 
their  valne,  although  the  bill  of  lading  for  the  goods  was  not 
surrendered  to  the  carrier  before  delivery,  as  the  instruction  of 
W.  to  deliver  to  K.  was,  in  effect,  the  owner's  iDstruction,  and 
it  not  appearing  that  the  bill  of  lading  for  the  goods  had  been 
signed  or  indorsed  to  any  one  by  the  owner  or  shipper. 


Erbor  from  the  district  court  of  Merrick  county.  Tried 
below  before  Sullivan,  J. 

A  statement  of  the  case  appears  in  the  opinion. 

W.  T.  Thompson,  for  plaintiff  in  error: 

In  argument  reference  was  made  to  the  following  author- 
ities :  On  the  first  proposition  discussed  in  the  first  paragraph 
of  the  opinion :  Tootle  v,  MabeUj  21  Neb.,  618 ;  Easterly  v. 
Van  Slykcy  21  Neb.,  611;  Newton  Wagon  Co.  v.  Diers,  10 
Neb.,  284;  Turner  v.  O'Brien,  11  Neb.,  108;  Steele  v.  Rits- 
sell,  5  Neb.,  211 ;  Smith  v.  Evans,  13  Neb.,  314.  On  the 
second  |>oint  in  tlie  first  paragraph  of  the  opinion:  Shep- 
herd  v.  Lanfear,  25  Am.  Dec.  [La.],  181;  Russell  v.  Liv- 
ingston,  16  N.  Y.,  515;  Adams  v,  Blankenstein,  2  Cal.,  413. 
On  the  third  point  in  the  first  paragraph  of  the  opinion: 
1  Thompson,  Trials,  sec.  1160;  Con.  Stats.,  sec.  1791. 

The  second  instruction  given  by  the  court  upon  request 
of  the  company  was  erroneous.  {Turner  v,  O'Brien,  11 
Neb.,  109;  Sheldon  v.  Williams,  11  Neb.,  275;  Dunbier  v. 
Day,  12  Neb.,  607;  Meredith  v.  Kennard,  1   Neb.,  319; 
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Curry  v.  State^  4  Neb.,  545;  High  v.  Ma^chanta  Bank,  6 
Neb.,  155;  Watrath  v.  State^  8  Neb.,  81 ;  Oropsey  r.  Av- 
erill,  8  Neb*,  152;  Hitchcock  v.  Shager,  32  Neb.,  477.) 

The  third  instruction  given  by  the  court  upon  request  of 
the  company  was  erroneous.  (^Edmunds  v.  Merchants  Dis- 
patch Transportation  Co,,  135  Mass.,  283;  Price  v,  Oawego 
&  S.  R.  Co.,  50  N.  Y.,  213;  Duff  v.  Budd,  3  Brad.  &  B. 
[Eug.],  177 ;  Sword  v.  Young,  14  S.  W.  Rep.  [Tenn.],  481 ; 
Furman  v.  Union  P.  R.  Co.,  13  N.  E.  Rep.  [N.  Y.],  590; 
Bank  of  Rochester  v.  Jones,  4  Denio  [N.  Y.],  489 ;  Bean  v, 
Sturtevant,  28  Am.  Dec.  [N.  H.],  389 ;  Harrington  v.  Mc- 
Shane,  27  Am.  Dec.  [Pa.],  321;  Wai^d  v.  Green,  16  Am. 
Dec.  [N.  Y.],  437.) 

A.  IF.  Agee  and  Marquett  &  Deweese^  contra,  cited :  1 
Rorer,  Railfoads,  665;  Sumner  v.  Charlotte^  C  &  A.  JR. 
Co.,  78  N.  Car.,  289. 

Rao  AN,  C. 

Leroy  H.  Gates  sued  the  Chicago,  Burlington  &  Quincy 
Railway  Company  (hereinafter  called  the  "  railway  com- 
pany ")  in  the  district  court  of  Merrick  county.  Gates  al- 
lied as  his  cause  of  action  against  the  railway  company 
that  on  the  10th  day  of  October,  1894,  he  delivered  to  it 
at  Omaha,  Nebraska,  a  car  load  of  potatoes  belonging  to 
him,  of  the  value  of  $513  ;  that  the  railway  company,  for 
a  consideration,  undertook  to  safely  and  securely  carry  the 
car  of  potatoes  to  Bradshaw,  Nebraska,  and  there  deliver 
them  to  one  A.  B.  Warrell,  who  was  then  and  there  his. 
Gates',  agent ;  that  the  railway  company  did  not  deliver 
said  car  of  potatoes  to  said  Warrell  or  to  any  person  au- 
thorized to  receive  the  same.  The  answer  of  the  railway 
company  admitted  that  it  received  the  car  of  potatoes,  and 
contracted  to  carry  them  to  Bradshaw,  Nebraska,  and 
there  deliver  them  to  Warrell,  Gates'  agent ;  and  alleged 
that  on  their  arrival  at  Bradshaw  it  delivered  said  car  of 
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potatoes  to  Klock  &  Hankins  by  order  of  said  consignee, 
Warrell.  The  reply  of  Gates  denied  the  allegations  of 
new  matter  in  the  answer.  It  will  thus  be  seen  that  the 
chief  issue  litigated  in  this  case  was,  whether  Warrell  in- 
structed or  authorized  the  railway  company  to  deliver  the 
car  of  potatoes  to  Klock  &  Hankins.  The  jury  found  this 
issue  in  favor  of  the  railway  company,  and  from  the  judg- 
ment pronounced  upon  such  finding  Gates  brings  the  case 
here  for  review. 

The  errors  assigned  and  argued  in  the  brief  of  counsel 
for  the  plaintiff  in  error  relate  to  the  giving  to  the  jury 
by  the  court  of  three  instructions  at  the  request  of  the 
railway  company : 

1.  ^'The  law  does  not  favor  double  agencies ;  and  where 
a  person  employs  or  procures  an  agent  of  a  railroad  com- 
pany to  act  for  him  in  the  buying  or  selling  of  merdian- 
dise  of  any  kind,  such  agent  will,  so  far  as  such  transac- 
tion is  concerned,  be  deemed  the  agent  alone  of  the  person 
for  whom  he  so  acts  in  buying  or  selling  of  such  merchan- 
dise, and  not  the  agent  of  the  railroad  company.  In 
this  case,  if  you  believe  from  the  evidence  that  B.  L. 
Foster  acted  in  the  interest  and  on  the  behalf  of  A.  B. 
Warrell,  and  at  his  request  in  securing  from  Klock  & 
Hankins  an  order  for  the  car  load  of  potatoes  in  question, 
and  making  the  sale  of  such  potatoes  to  Klock  &  Hankins, 
and  in  arranging  for  the  assorting  and  weighing  of  the 
same,  then  you  are  instructed  that  in  procuring  such  order 
and  making  such  sale,  and  in  conducting  the  transaction 
with  Klock  &  Hankins  concerning  the  sale  and  delivery  of 
said  potatoes,  said  Foster  must  be  deemed  the  agent  of  said 
Warrell,  and  not  of  the  said  railroad  company,  and  his 
action  in  delivering  such  potatoes  to  said  Klock  &  Hank- 
ins will  be  binding  on  the  plaintiff  and  said  Warrell,  and 
the  defendant  cannot  be  held  liable  for  any  of  the  acts  of  said 
Foster  in  delivering  said  potatoes  to  said  Klock  &  Hank- 
ins.''    The  correctness  of  this  instruction  is  assailed  on 
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three  grounds:  (1.)  It  is  said  that  there  was  no  issue  made, 
either  in  the  pleadings  or  evidence  in  the  case,  as  to  whether 
Foster,  who  was  the  railway  company's  agent  at  Bradshaw, 
was  the  agent  of  Warrell,  the  consignee  of  the  car  of  po- 
tatoes, and  for  that  reason  the  instruction  is  erroneous. 
The  evidence  in  the  case  tended  to  show  that  Warrell  had 
inquired  of  Foster  whether  the  latter  could  find  a  pur- 
chaser for  a  car  load  or  two  of  potatoes  in  Bradshaw;  that 
Foster  made  some  inquiries  in  Bradshaw  for  persons  desir- 
ing to  purcliase  a  car  load  of  potatoes,  and  that  Klock  & 
Hankins  agreed  to  purchase  a  car  load  of  potatoes  of  a 
certain  quality  at  a  certain  price;  that  the  car  load  of  po- 
tatoes in  controversy  was  shipped  by  Gates,  or  by  Warrell, 
acting  for  him,  to  Bradshaw,  consigned  to  Warrell,  to  fill 
the  order  given  by  Klock  &  Hankins  to  Foster;  that  after 
the  car  of  potatoes  arrived  in  Bradshaw,  Klock  &  Hank- 
ins inspected  them,  and  refused  to  take  them  because  they 
were  not  of  the  quality  they  had  agreed  to  buy ;  that  com- 
munications immediately  passed  by  wire  between  Warrell 
and  Foster  to  the  effect  that  Warrell  instructed  Foster  to 
allow  Klock  &  Hankins  to  take  the  potatoes,  assort  them, 
and  do  the  best  they  could  with  them ;  and  that  in  pursu- 
ance of  these  instructions  from  Warrell,  Foster  delivered 
•the  car  of  potatoes  to  Klock  &  Hankins.     In  view  of  this 
evidence  we  do  not  think  that  the  instruction  complained 
of  is  erroneous.     (2.)  The  second  objection  urged  to  the 
instruction  relates  to  the  first  sentence  thereof.     Counsel 
says:  ^'The  instruction  is  erroneous,  because  it  contains  a 
partial  or  incomplete  statement  of  an  abstract  proposition 
of  law,  in  this,  that  it  contains  the  statement  that  *  Where 
a  person  employs  or  procures  an  agent  of  a  railroad  com- 
pany to  act  for  him  in  the  buying  or  selling  of  merchan- 
dise, such  agent  will,  so  far  as  such  transaction  is  concerned, 
be  deemed  the  agent  of  the  person  for  whom  he  so  acts  in 
the  buying  and  selling  of  such  merchandise,  and  not  the 
agent  of  the  railroad  company.^     *     ♦     *     -j^j^jg  j.^]^  jg 
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given  to  the  jury  as  an  inflexible,  inelastic,  invariable  rule. 
It  is  given  without  any  exceptions,  qualifications,  or  limi- 
tations whatever,  while  it  is  not  an  invariable  rule  that 
such  an  agent  ^  will  be  deemed  alone  the  agent  of  the  one 
for  whom  he  acts  in  the  buying  or  selling  of  such  mer- 
chandise,' and  especially  is  it  not  as  applied  to  the  case  at 
bar/'  We  do  not  think  that  the  first  sentence  of  this  in- 
struction misstated  the  law  applicable  to  the  facts  in  this 
case.  The  court  did  not  tell  the  jury  that  one  might  not 
be  an  agent  for  two  principals.  He  did  tell  them,  and 
perhaps  unnecessarily,  that  the  law  does  not  favor  double 
agencies;  and  he  told  them  that  where  a  person  employs 
the  agent  of  a  railroad  company  to  act  for  him  in  the  buy- 
ing and  selling  of  merchandise,  such  agent  in  such  transac- 
tion is  deemed  to  be  the  agent  of  the  person  for  whom  he 
acts  in  buying  and  selling,  and  that  was  correct.  (3.)  The 
third  objection  urged  to  the  instruction  is  that  it  was 
couched  in  such  laugurge  as  to  lead  the  jury  to  believe  that 
there  had  been  an  actual  sale  of  the  potatoes  in  controversy 
to  Klock  &  Hankins.  We  do  not  think  that  a  fair  criti* 
cism  of  the  instruction. 

2.  The  second  error  assigned  relates  to  the  giving  by 
the  court  of  instruction  No.  2,  as  follows:  "  If  you  believe 
from  a  preponderance  of  the  evidence  that  Klock  &  Han- 
kins refused  to  accept  the  potatoes  on  their  arrival,  on  the 
ground  that  they  were  in  a  bad  condition  and  rotting,  and 
that  this  fact  was  communicated  to  Warrell  by  Foster, 
and  that  Warrell  thereupon  directed  Foster  to  have  Klock 
&  Hankins  take  the  potatoes  and  assort  them,  and  that 
Foster  did,  in  pursuance  of  such  direction,  have  Klock  & 
Hankins  take  the  potatoes  from  the  car  and  assort  them, 
then  you  are  instructed  that  the  defendant  cannot  be  held 
liable  for  said  potatoes,  or  for  any  difficulty  or  dispute  which 
may  have  arisen  between  the  plaintiff  or  Warrell  on  the 
one  hand  and  Klock  &  Hankins  on  the  other  hand,  aud 
your  verdict  should  be  for  the  defendant."     Counsel  says 
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that  this  instruction  is  erroneons  because  it  assumes  that 
there  was  evidence  in  the  record  to  show  that  Foster,  the 
a^nt  at  Bradshaw,  notified  Warrell,  Gates'  agent,  that 
Kluck  &  Hankins  has  refused  to  accept  the  potatoes;  and 
counsel  insists  that  the  record  contains  no  such  evidence. 
The  evidence  in  the  record  is  undisputed  that  Klock  & 
Hankins  did  refuse  to  accept  the  potatoes,  and  that  imme- 
diately afterwards  communications  by  wire  took  place  be- 
tween Foster  and  Warrell  with  reference  to  the  potatoes. 
Their  testimony  is  as  follows : 

Foster's :  Q.  When  you  and  Messrs.  Klock  &,  Hankins 
examined  the  potatoes  in'  the  car,  state  what  they  said  about 
accepting  the  car  load  of  potatoes. 

A.  They  refused  to  accept  them.  I  cannot  quote  their 
words,  but  they  refused  to  accept  them. 

Q.  Then  what  was  done  in  the  matter  between  you  and 
them? 

A.  I  tried  to  get  them  to  take  the  car,  and  do  the  best 
they  could  with  them,  provided  Mr.  Warrell  was  willing, 
and  told  them  I  would  go  in  and  talk  with  him ;  and  we 
all  three  went  to  the  depot  together. 

Q.  What  occurred  after  you  went  to  the  depot? 

A.  Messrs.  Klock  &  Hankins  stopped  at  the  window. 
I  went  into  the  office  and  called  Mr.  Warrell  on  the  wire 
at  Central  City,  and  the  following  conversation  took  place: 
I  explained  as  fully  as  I  could  to  him  the  condition  of  the 
potatoes,  and  Mr.  Warrell  said,  ^^  Tell  them  to  have  the 
potatoes  assorted.''  I  turned  around  to  the  window  and  told 
them  the  conversation,  and  whether  it  was  one  of  them  or 
myself  that  said,  '^  Have  them  assorted,  and  do  the  best 
you  can  with  them,"  I  don't  remember,  but  I  do  distinctly 
remember  that  we  three  understood  that  that  was  the  prop- 
osition to  be  made  to  Mr.  Warrell  on  the  wire  in  those 
words,  and  that  Warrell  assented  to  it. 

Q.  Now,  please  state,  as  near  as  you  can,  the  language 
29 
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you  used  in  submittiug  their  proposition  to  Mr.  Warrell^ 
and  his  reply. 

A.  To  Mr.  Warrell :  "  Shall  they  take  the  potatoes^  and 
assort  them,  and  do  the  best  they  can  with  them?''  His 
reply  was,  "  ay,  ay," — the  customary  assent  in  telegraphy. 

WarrelPs:  Q.  He  wired  you  that  the  potatoes  were  rot- 
ten and  that  they  would  not  accept  them? 

A.  No,  he  did  not. 

Q.  Do  you  want  this  jury  to  understand  that,  without 
having  any  notice  that  Klock  &  Hankins  refused  to  accept 
the  potatoes,  you  wired  the  agent  at  Bradshaw  that  they 
would  have  to  sort  them  and  weigh  them? 

A.  He  did  not  notify  me. 

Q.  Do  you  mean  to  have  the  jury  understand,  at  the 
time  you  wired  the  agent  at  Bradshaw,  that  Klock  &  Han- 
kins would  have  to  sort  and  weigh  the  potatoes;  that  you 
did  not  understand  at  that  time  they  had  refused  to  accept 
the  potatoes? 

A.  I  did  not  understand  at  that  time. 

Q.  Why  was  it  that  you  was  telling  the  agent  at  Brad- 
shaw that  they  would  have  to  sort  and  weigh  the  potatoes, 
which  you  supposed  they  had  accepted,  sir? 

A.  He  communicated  with  me,  and  it  was  just  our  talk 
over  the  wire. 

Q.  Do  you  mean  to  say  that  it  is  customary  for  an  agent 
of  a  railroad  company,  when  potatoes  or  merchandise  are 
in  a  bad  condition,  to  arrange  with  the  customer  about  any 
settlement  of  any  dispute  between  the  seller  and  the  pur- 
cliaser  of  those  things,  or  about  arriving  at  their  condition, 
the  quantity  of  the  good  potatoes? 

A.  I  did  not  consider  there  was  anything  to  arrange  at 
the  time. 

Q.  Then  why  did  you  say  to  Foster  that  they  would 
have  to  sort  and  weigh  the  potatoes,  if  there  was  nothing 
to  arrange? 
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A.  Simply  because  he  asked  me  about  it^ — stated  that 
there  were  some  rotten  potatoes  in  the  car. 

Q.  What  did  he  ask  about  the  potatoes? 

A.  Simply  told  me  there  were  some  rotten  potatoes  in 
the  car. 

Q.  You  just  now  stated  he  asked  you  about  the  potatoes 
on  account  of  rotten  ones.     What  do  you  mean  by  that? 

A.  I  mean  he  called  me  up  and  told  me  there  were  some 
rotten  potatoes  in  the  car. 

Q.  You  mean  to  say  that  was  afler  Klock  &  Hankins 
had  accepted  the  potatoes? 

A.  My  understanding  was  that  they  had  accepted  the 
potatoes  at  that  time. 

We  think  that  this  evidence  was  sufficient  to  justify  the 
court  in  submitting  to  the  jury  the  question  as  to  whether 
Foster  notified  Warrell  in  the  communication  had  with 
him  by  wire,  that  Klock  &  Hankins  had  refused  to  accept 
the  potatoes. 

3.  "  If  you  believe  from  all  the  evidence  in  this  case  that 
Warrell,  the  person  to  whom  the  potatoes  were  consigned^ 
gave  such  instructions  or  directions  to  Foster  concerning 
the  assorting  of  the  potatoes  by  Klock  &  Hankins,  as 
might  reasonably  be,  and  were,  understood  by  Foster  to 
constitute  an  order  or  direction  to  deliver  the  potatoes  to 
Klock  &  Hankins,  and,  acting  on  such  instructions,  Foster 
did  deliver  the  same  to  Klock  &  Hankins,  then  such  de- 
livery must  be  deemed  a  delivery  to  said  Warrell,  and  your 
verdict  must  be  for  the  defendant."  Of  this  instruction 
counsel  says:  ''This  instruction  is  prejudicial  and  errone- 
ous, for  the  reason  that  it,  in  substance,  leils  the  jury  that 
the  defendant  will  be  released  from  liability  for  a  delivery 
to  other  than  the  consignee  upon  the  slightest  showing  of 
care."  We  do  not  think  that  the  plaintiff  in  error  has 
any  just  cause  of  complaint  by  reason  of  thegivino^of  this 
instruction.  It  is  undoubtedly  true  that  the  contract  of  a 
common  carrier  is  not  only  to  safely  carry  but  to  deliver;. 
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and  delivery  must  be  made  within  a  reasonable  time,  at 
the  place,  and  to  the  person  to  whom  the  goods  are  con- 
signed. The  whole  question  litigated  in  this  case  was 
whether  the  railway  company  delivered  the  goods  to  Klock 
<&  Han  kins  by  order  of  the  consignee,  Warrell.  The  jury 
found  that  Warrell  directed  the  railway  company  to  de- 
liver the  gouls  to  Klock  &  Haukins,  and  the  evidence 
supports  that  finding.  Such  delivery,  then,  was,  in  effect, 
a  delivery  to  Warrell,  the  consignee. 

It  id  said  by  counsel  that  the  delivery  of  this  car  of  po- 
tatoes to  Klock  &  Hankins  was  n^ligently  made  and  un- 
authorized, because  the  bill  of  lading  was  not  presented  by 
them.     Doubtless  the  rule  is  that  the  delivery  of  goods  by 
a  common  carrier  to  the  consignee  thereof  is  made  at  the 
()eril  of  the  carrier,  unless  when  made  the  consignee  sur- 
renders the  bill  of  lading  either  made  or  indorsed  to  him- 
self.  {Furman  v.  Union   P.   E.  Co,,  106   N.   Y.,   579; 
Weyand  v.  Atchison,  T.  &  8.  F.  R.  Co.,  39  N.  W.  Rep. 
[la.],  899.)     The  reason  for  this  rule  is  that  the  bill  of 
lading  is  the  symbol  of  ownership  of  the  property,  and 
though  not  negotiable  is  assignable.     A  shipper  may  de- 
liver goods  to  a  common  carrier  consigned  to  a  purchaser 
of  such  goods,  and  at  the  same  time  make  a  draft  or  bill 
of  exchange  on  the  purchaser  for  the  price  of  the  goods 
shipped  and  attach  thereto  the  bill  of  lading  and  his  in- 
•dorsement  thereon  for  the  goods.     In  such  a  case  as  this, 
and  like  cases,  if  the  carrier  deliver  goods  to  the  consignee 
thereof  without  the  surrender  by  him  of  such  a  bill  of 
lading,  such  delivery  would  be  made  at  the  peril  of  the 
oarrier;  and  if  the  consignee  failed  to  pay  for  the  goods 
the  carrier  would  be  liable  to  the  shipper  or  owner  for  their 
value.  {Furman  v.  Union  P.  R.  Co.,  106  N.  Y.,  579.)  But 
the  case  at  bar  does  not  fall  within  the  rules  stated  above. 
Warrell  represented  the  owner  of  the  potatoes,  and  acted 
for  him,  and  the  evidence  tends  to  show,  and  the  jury  have 
found,  that  the  owner  of  the  potatoes,  or  Warrell  for  him, 
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contracted  for  their  delivery  to  Klock  &  Hankins.  The 
railway  company,  then,  has  not  violated  its  contract,  and  is 
not  liable  in  this  action.  {Dobbin  v.  Michigan  C.  R.  Co.^ 
21  Am.  &  Eng.  R.  Cases  [Mich.],  85.)  The  judgment  of 
the  district  coart  is 

Affirmed. 


Joseph  Holub  v.  Malcolm  C.  Mitchell. 

Filed  October  17,  1894.    No.  5700. 

1.  Appeal:  Justice  of  the  Peace:  Judgment  ok  Award.    A 

judgment  rendered  by  a  jastice  of  the  peace  on  an  award  made 
by  arbitrators  under  the  provisions  of  article  3,  chapter  2,  Com- 
piled Statutes,  1893,  is  no  more  conclusive  or  final  than  au  or- 
dinary judgment  at  law  rendered  by  such  justice,  and  may  be 
appealed  from  by  either  of  the  parties  to  such  award. 

2.  :  Trial  De  Novo.    A  party  who  duly  appeals  to  the  dintrict 

court  from  a  judgment  rendered  against  him  by  a  justice  of  the 
piaoe  is  entitled  to  a  trial  de  novo,  in  the  appellate  court,  of  the 
facts  upon  which  the  judgment  appealed  from  was  rendered. 

3.  :  Herd  Law:  Award.    The  provisions  of  sections  991-995 


of  the  Code  of  Civil  Procedure  are  not  applicable  to  awards 
made  under  article  3,  chapter  2,  Compiled  Statutes,  1893. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  Morris,  J. 

HadingB  &  McGintie  and  Robert  Ryan,  for  plaintiff  in 
error. 

0.  M.  Qtiackenbuahf  contra* 

Ragan,  C. 

On  lihe  31st  day  of  March,  1891,  Malcolm  C.  Mitchell 
caused  some  hogs  belonging  to  one  Joseph  Holub,  which 
w.ere  found  trespassing  upon  the  cultivated  lands  of  the 
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former^  to  be  impounded  in  pursuance  of  the  provisions  of 
article  3,  chapter  2,  Compiled  Statutes,  1893.  Mitchell  and 
Holub  being  unable  to  agree  on  the  amount  of  damages  and 
costs  sustained  by  the  former  and  resulting  from  the  tres- 
passing of  said  hogs,  arbitrators,  selected  bj  said  parties 
under  section  5  of  said  article,  assessed  such  damages,  and, 
according  to  section  6  of  said  article,  made  in  writing  an 
award  of  such  damages.  Holub  having  failed  for  five 
days  to  pay  the  award  so  made,  Mitchell  filed  said  award 
with  a  justice  of  the  peace  of  Saline  county,  who  rendered 
judgment  thereon  in  favor  of  Mitchell  and  against  Holub 
for  $19  and  costs.  Within  ten  days  after  the  filing  of  said 
award  with  said  justice  of  the  peace,  Holub  duly  appealed 
therefrom  to  the  district  court,  and  Mitchell  there  filed  a 
petition  against  Holub  in  words  and  figures  as  follows: 

**  Now  comes  said  plaintiff  and  alleges  for  cause  of  ac- 
tion against  the  defendant : 

"1.  That  on  the  21st  day  of  March,  1891,  the  defend- 
ant's  hogs,  nine  in  number,  did  tresp  is.s  upon  the  cultivated 
lands  in  the  possession  of  this  pla  ntiff,  and  thereupon  the 
plaintiff  took  up  and  impounded  said  stock. 

'^2,  That  on  the  same  day  plaintiff  served  upon  the  de- 
fendant a  notice  of  the  taking  up  of  said  stock,  a  copy  of 
said  notice  being  hereto  attached  and  marked  'Exhibit  A.' 

"3.  That  on  the  23d  day  of  March,  A.  D.  1891,  the 
defendant  notified  this  plaintiff  that  he  objected  to  the 
amount  of  damages  claimed,  and  appointed  William  Den- 
ton as  his  arbitrator;  that  on  the  same  day  the  said  William 
Denton  and  Henry  Hicks,  the  arbitrators  appointed  by  the 
defendant  and  this  plaintiff,  inquired  into  the  damages  done 
and  made  an  award  in  writing  which  is  hereto  attached 
and  marked  'Exhibit  B;'  that  the  said  defendant  Joseph 
Holub  failed  and  refused  to  pay  said  award  for  five  days 
after  the  rendition  of  the  same,  whereupon,  on  the  31st  day 
of  March,  A.  D.  1891,  plaintiff  filed  said  award  with  J. 
H.  Squires,  a  justice  of  the  peace  in  and  for  said  county^ 
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and  asked  the  court  to  render  jiulgmeDt  tiiereon,  and  on 
the  1st  day  of  April,  A.  D.  1891,  said  justice  did  render 
judgment  thereon  for  the  sum  of  $19  and  costs,  taxed  at 
$1.05;  that  said  judgment  has  never  been  reversed,  and 
now  unpaid.  Wherefore  plaintiff  prays  that  said  award  be 
adjudged  valid  and  that  he  have  and  recover  thereon  from 
the  defendant  the  sum  of  $19  and  costs  of  suit.'' 

To  this  petition  Holub  filed  a  demurrer,  alleging  as 
grounds  thereof  that  said  petition  did  not  state  facts  suflB- 
cient  to  constitute  a  cause  of  action.  The  district  court 
overruled  the  demurrer  and  rendered  judgment  in  favor  of 
Mitchell  for  the  amount  claimed  in  his  petition,  to  reverse 
which  judgment  Holub  prosecutes  proceedings  in  error  to 
this  court. 

It  will  be  observed  that  there  is  no  allegation  in  the 
petition  of  any  damages  sustained  by  Mitchell  by  reason 
of  the  trespassing  of  Holub's  hogs.  It  appears  that  the 
learned  judge  of  the  district  court  was  of  opinion  that  the 
validity  and  conclusiveness  of  the  award  made  in  this  case 
by  the  arbitrators,  and  filed  with  the  justice  of  the  peace, 
were  to  be  determined  in  the  manner  provided  by  i>ections 
991-995,  of  the  Code  of  Civil  Procedure,  and  that,  as  the 
appellant  Holub  had  not  filed  with  said  justice  an  affidavit 
stating  that  he  verily  believed  that  such  award  was  obtained 
by  fraud,  corruption,  or  other  undue  means,  therefore  the 
award  made  was  final,  and  that  neither  it  nor  the  judgment 
rendered  thereon  by  the  justice  of  the  peace  could  be  ap- 
pealed from.  We  are  of  opinion  that  said  sections  of  the 
Code  of  Civil  Procedure  are  not  applicable  to  awards  made 
under  said  article  3  of  said  chapter  2.  By  the  provisions 
of  said  sections  of  the  Code  of  Civil  Procedure,  parties 
between  whom  a  dispute  exists  are  permitted  to  submit  the 
matter  in  dispute  to  arbitrators,  and  the  award  made  by 
them  and  filed  with  the  justice  of  the  peace  is  conclusive 
and  binding  upon  parties  to  the  dispute,  unless  attacked  for 
fraud,  corruption,  or  other  undue  means;  but  in  the  arbi- 
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tration  proceedings  provided  for  by  said  sections  of  the 
Code  of  Civil  Procedure  the  disputing  parties,  and  each  of 
them,  act  voluntarily,  whereas  by  the  provisions  of  section 
4  of  said  article  3,  chapter  2,  it  is  provided  that  if  the 
owner  of  the  trespassing  stock  shall  refuse,  within  forty- 
eight  hours  after  being  notified  in  writing,  to  pay  the  dam- 
ages claimed  to  have  been  done  by  his  stock,  and  he  shall 
refuse  to  appoint  an  arbitrator  to  represent  his  interest,  his 
stock  shall  be  sold  as  upon  execution.  The  arbitration, 
then,  provided  for  by  said  article  3  of  said  chapter  2  is  not 
a  voluntary  one;  and  by  section  6  of  said  article  it  is  ex- 
pressly provided  that  either  party  may  appeal  from  the 
award  made  by  the  arbitrators,  or  from  the  judgment  ren- 
dered on  such  award  by  a  justice  of  the  peace.  A  judg- 
ment rendered  by  a  justice  of  the  peace  on  an  award  made 
by  arbitrators  under  said  article  3  of  said  chapter  2  is  no 
more  conclusive  or  final  than  an  ordinary  judgment  at  law 
rendered  by  such  justice  of  the  peace,  and  may  be  appealed 
from  by  either  of  the  parties  to  said  dispute  or  award;  and 
a  party  who  duly  appeals  to  the  district  court  from  a  judg- 
ment rendered  against  him  by  a  justice  of  the  peace  is  en- 
titled to  a  trial  de  novOy  in  the  appellate  court,  of  the  facts 
upon  which  the  judgment  or  award  appealed  from  was 
rendered.  The  judgment  of  the  district  court  is  reversed 
and  the  case  remanded  with  instructions  to  sustain  the 
demurrer  of  Holub  to  Mitchell's  petition,  with  leave  to 
Mitchell,  if  he  so  desires,  to  amend  his  petition. 

Reversed  and  bemakdsd. 
Ryan,  C,  not  sitting. 
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Carrie  Stover  et  al.  v.  Thomas  A.  Hazelbaker. 

FiLSD  October  17, 1894.    No.  5002. 

1.  Forcible  Entry  and  Detainer:    Findino  of  Fact.    The 

only  finding  of  fact  that  can  be  lawfully  made  in  the  trial  of  a 
forcible  detainer  case  is  whether  or  not  the  defendant  therein  is 
gnilty  of  forcibly  detaining  the  premises. 

2,  ;  Judgment.  The  only  judgment  that  can  be  pronounced 
in  snch  a  case  is  that  the  plaintiff  haye  restitntion  of  the  prem- 
ises sued  for,  or  that  the  plaintiff's  action  be  dismissed  and  that 
the  defendant  go  hence  without  day. 

3L  Iiandlord  and  Tenant:  Fobfbitubb  of  Lease:  Waiver 
BY  Acceptance  of  Rent.  The  acceptance  of  rent,  by  a  land- 
lord from  his  tenant,  which  falls  due  after  the  forfeiture  of  the 
lease,  declared  by  the  landlord  for  the  non-payment  of  an  in- 
stallment of  rent  by  the  tenant,  operates  as  a  waiyer  by  the 
landlord  of  his  right  to  insist  upon  a  forfeiture  of  the  lease 
because  of  the  tenant's  default. 


4  :  Forcible  Entry  and  Detention.    A  landlord  brought 

before  a  justice  of  the  peace  a  forcible  detainer  suit  against  his 
tenant  to  reooyer  the  leased  premises.  The  basis  of  the  action 
was  that  the  tenant  had  failed  to  pay  the  installment  of  rent 
due  by  the  terms  of  the  lease  on  April  5, 1890.  The  landlord 
bad  judgment  of  restitution,  and  the  tenant  appealed  to  the 
district  court.  Pending  the  appeal,  the  monthly  installments 
of  rent  due  subsequent  to  April  5,  1S90,  by  the  terras  of  the 
lease,  were  paid  by  the  tenant  and  accepted  by  the  landlord. 
The  appellate  court  found  the  defendant  gnilty.    ffeld^  Error. 

Error  from  the  district  court  of  Clay  county.  Tried 
below  before  M orris,  J. 

The  opinion  contains  a  statement  of  the  case. 

B.  W,  Chridy,  for  plaintiffs  in  error: 

The  acceptance  of  rent  on  a  lease  is  a  waiver  of  all  de- 
fanlts  then  existing.  [Collins  v.  Hasbrauok,  15  Am.  Rep. 
[N.  Y.],  412;  Hoimbrooks  v.  Lticaa,  49  Am.  Rep.  [W. 
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Va.],  277;  Wolffe  v.  Wolfe,  44  Am.  Rep.  [Ala.],  626; 
Paulman  v.  Cheiry,  18  Neb.,  394;  Izard  v.  Kimmell,  26 
Neb.,  51 ;  Sehneider  v.  Lord,  28  N.  W.  Rep.  [Mich.],  773; 
Oluck  V.  Elkan,  30  N.  W.  Rep.  [Minn.],  446.) 

William  M.  Clark,  contra. 

'    Defendant  in  error  did  not  file  a  brief. 

Ragan,  C. 

Thomas  A.  Hazel  baker  leaded  to  Carrie  Stover  a  hotel 
in  the  village  of  Edgar,  in  Clay  county,  Nebraska.  The 
lease  was  in  writing,  and  by  its  terms  Mrs.  Stover  was  to 
occupy  the  premises  from  the  6th  of  March,  1890,  to  the 
6th  day  of  March,  1891,  paying  Hazelbaker  as  rent  $50 
on  the  5th  day  of  March,  1890,  and  a  like  sum  on  the 
5th  (lay  of  each  month  thereafter.  When  the  rent  fell  due 
on  the  5th  of  April,  1890,  Mrs.  Stover  tendered  in  pay- 
ment tliereof  to  Hazelbaker  a  past  due  note  she  held  against 
him,  on  which  there  was  due  as  much  as  the  rent  amounted 
to.  Hazelbaker  refused  to  accept  this  note  In  payment  of 
the  rent  due  on  April  6, 1890,  and  on  the  19th  of  the  same 
month  brought  a  suit  before  a  justice  of  the  peace  in  forci- 
ble detainer  against  Mrs.  Stover,  alleging  as  ground  for 
such  suit  her  failure  to  pay  the  rent  due  April  5,  1890. 
From  the  judgment  rendered  by  the  justice  of  the  peace 
an  appeal  was  prosecuted  to  the  district  court,  where  the 
case  was  tried  and  a  judgment  rendered  on  the  29th  day  of 
May,  1891. 

The  installment  of  rent  which  was  due  to  Hazell)aker  by 
the  terms  of  the  lease  on  the  6th  day  of  May,  1890,  was 
on  that  date  paid  by  Mrs.  Stover  to  Hazelbaker,  and  ac- 
cepted by  him  as  rent  from  May  6  to  June  5,  1890.  All 
other  installments  of  rent  that  matured  after  the  5th  of 
May,  1890,  by  the  terms  of  the  lease,  were  promptly  paid 
when  due  by  Mrs.  Stover  and  accepted  by  Hazelbaker  in 
payment  and  discharge  of  the  rent  of  the  leased  premises 
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up  to  and  including  the  payment  that  fell  due  on  March 
5,  1891.  These  facts  appearing  on  the  trial  had  in  the 
district  court,  the  judge  of  that  court,  to  whom  the  case  was 
tried  without  the  intervention  of  a  jury,  made  the  follow- 
ing finding:  ^'That  the  defendant  in  this  case  *  *  ^ 
has  not  paid  rent  on  the  premises  herein  for  the  month  be-  . 
ginning  April  5,  1890,  and  ending  May  5,  1890,  and  that 
tlie  same  was  demanded ;  and  court  finds  the  defendant 
guilty.  The  court  further  finds  that  for  each  succeeding 
montli  since  May,  5, 1890,  the  rent  for  the  said  premises  has 
been  paid  by  defendant  and  accepted  by  plaintiff.  The 
coiirt  further  finds  that  the  plaintiff  is  entitled  to  a  judg- 
ment against  the  defendant  *  *  *  for  the  sum  of  $50, 
the  accrued  rent  for  the  mouth  beginning  April  5,  1890, 
and  ending  May  5,  1890,  and  interest  thereon  at  the  rate 
of  seven  per  cent  per  annum  from  April  5,  1890."  And 
thereupon  the  district  court  pronounced  the  following  judg- 
ment: ''It  is  therefore  considered  and  adjudged  by  the 
court  that  the  plaintiff  *  »  *  have  and  recover  from 
the  defendant  *  *  *  the  sum  of  $63.85,  and  costs  of 
this  action."  To  reverse  this  judgment  Mrs.  Stover  has 
prosecuted  a  petition  in  error  to  this  court. 

1.  We  do  not  see  how  it  is  possible  to  sustain  this  judg- 
ment. The  only  finding  of  fact  that  can  be  lawfully  made 
in  the  trial  of  a  forcible  detainer  case  is  whether  or  not 
the  defendant  therein  is  guilty  of  forcibly  detaining  the 
premises,  and  the  only  judgment  that  can  be  pronounced 
in  such  case  is  that  the  plaintiff  have  restitution  of  the 
premises  sued  for,  or  that  the  plaintiff's  action  be  dismissed 
and  that  the  defendant  go  hence  without  day.  In  the  case 
at  bar  the  right  of  Hazelbaker  to  recover  from  Mrs.  Stover 
the  rent  for  the  premises  from  April  5,  1890,  to  May  5, 
1890,  or  the  right  of  Mrs.  Stover  to  set-off  against  said 
rent  the  note  she  held  against  Hazelbaker,  were  not  in  is- 
sue. This  was  not  a  suit  by  Hazelbaker  to  recover  rent 
for  the  premises. 
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2.  But  we  are  of  opinion  that  the  finding  made  by 
the  district  oouit,  that  Mrs.  Stover  was  guilty  of  forcibly 
detaining  the  premises  sued  for,  because  the  rent  which 
matured  on  April  5,  1890,  had  not  been  paid,  is  contrary 
to  the  law  of  the  case.  The  acceptance  by  Hazelbaker 
of  the  installment  of  rent  which  matured  after  the  fail- 
ure of  Mrs.  Stover  to  pay  the  installment  which  fell  due 
on  April  5,  1890,  was  a  waiver  by  Hazelbaker  of  his 
right  to  insist  on  a  forfeiture  of  the  lease  by  reason  of  Mrs. 
Stover's  failing  to  pay  the  rent  from  April  5  to  May  5, 
1890.  The  acceptance  of  rent  by  a  landlord  from  his 
tenant,  falling  due  after  a  forfeiture  declared  by  the  land- 
lord for  non-payment  of  an  installment  of  rent,  operates  as 
a  waiver  of  the  breach  complained  of.  (2  Taylor,  Landlord 
&  Tenant,  sec.  497.)  Gomber  v.  Haokett^  6  Wis.,  323,  is 
a  case  very  much  like  the  one  at  bar.  The  action  was  forci- 
ble detainer  brought  before  a  justice  of  the  peace.  The 
basis  of  the  action  was  that  the  lessee,  contrary  to  ihe 
terms  of  the  lease,  had  out  some  timber  on  the  leased  prem- 
ises. The  case  was  tried  before  a  justice  of  the  peace,  and 
a  judgment  rendered  in  favor  of  the  landlord.  An  appeal 
was  then  taken  to  the  county  court,  and  on  a  trial  there 
the  lessee  proved  that  since  the  cutting  of  the  timber  by 
him  he  had  paid  to  the  landlord  a  year's  rent  of  the  leased 
premises,  which  by  the  terms  of  the  lease  became  due  sub- 
sequent to  the  time  (hat  he  had  cut  the  timber,  which  act 
was  made  the  basis  of  the  forcible  detainer  suit.  The 
county  court,  however,  decided  that  the  acceptance  of  this 
rent  by  the  landlord  was  not  a  defense,  and  a  judgment  of 
restitution  was  again  rendered  in  favor  of  the  landlord. 
The  tenant  then  took  the  case  on  error  to  the  supreme  court 
of  Wisconsin.  Cole,  justice,  delivering  the  opinion  of  that 
court,  said:  "By  this  act  [the  acceptance  of  rent  by  the 
landlord  from  the  tenant  which  accrued  by  the  terms  of 
the  lease  after  the  cutting  of  timber  by  the  tenant]  the 
landlord  recognized  the  lease  as  a  subsisting,  operative  con- 
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tract;  and  he  ought  not,  therefore,  to  be  permitted  further 
to  insist  upon  the  forfeiture,  if  there  had  been  one.  It 
uas  optional  with  him  to  consider  the  estate  forfeited  for 
condition  broken,  and  proceed  to  recover  possession,  or  to 
waive  the  forfeiture  and  consider  the  lease  valid.  He  has 
made  his  election  and  must  abide  by  it.  It  would  be  very 
inequitable  and  unjust  to  permit  the  landlord  to  recover 
possession  of  the  premises  when  he  had  already  received 
from  his  tenant  the  rent  for  the  use  of  the  same  to  March, 
1858; "  and  the  judgment  of  the  district  court  was  reversed. 
To  the  same  effect  see  Watson  v.  Fletcher,  49  111.,  498 ; 
Oamhart  v.  Finney ,  40  Mo.,  449;  Lewis  v.  (My  of  St. 
LouiSy  69  Mo.,  695;  Johnson  v.  Douglass,  73  Mo.,  168. 
In  the  case  at  bar,  if  Mrs.  Stover  failed  to  pay  the  rent 
dae  by  the  terms  of  the  lease  on  April  5, 1890,  Hazelbaker 
then  had  the  option  of  declaring  the  lease  at  an  eud  and 
retaking  possession  of  the  leased  premises;  but  having  ac- 
cepted the  rent  due  him  by  the  terms  of  the  lease  which 
matured  on  the  5th  of  the  months  of  May,  June,  July,  etc.^ 
he  thereby  estopped  himself  from  insisting  on  a  forfeiture 
of  the  lease  for  the  failure  of  his  tenant  to  pay  rent  from 
April  5  to  May  5.     The  judgment  of  the  district  court  is 


Reversed. 


James  W.  Porteb  v.  Merrick  County. 

FiLSD  OCTOBKB  17, 1894.     No.  5911. 

81ierifQ9 :  Milbage.  For  oooYeying  insane  patients  to  the  hoepital 
a  sheriff  is  entitled  to  mileage  at  the  rate  of  five  cents  per  mile 
and  not  at  the  rate  of  ten  cents  per  mile. 

Ebbor  from  the  district  court  of  Merrick  county.   Tried 
below  before  Marshall,  J. 


42    397 
f49    164 
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J,  W.  Sparks,  for  plaiptiff  in  error. 
A.  Ew'mgy  contra, 

Irvine,  C. 

A  single  question  is  presented  by  this  record,  to-wit :  Is 
a  sheriff,  for  conveying  insane  patients  to  the  hospital  en- 
titled to  mileage  at  ten  or  at  five  cents  per  mile?  Chapter 
28  of  the  Compiled  Statutes  relates  generally  to  the  subject 
of  feeS|  and  section  5  of  that  chapter  relates  to  the  fees  of 
a  sheriff.  Among  the  items  of  that  section  is  the  follow- 
ing: ''Traveling  expenses  for  each  mile  actually  and  nec- 
essarily traveled,  five  cents."  This  section,  without  ma- 
terial difference,  appeared  in  the  Revised  Statutes  of  1866. 
Chapter  86,  Compiled  Statutes,  relates  to  the  penitentiary, 
and  section  33  of  that  chapter  is  as  follows:  ''The  ex- 
penses and  legal  fees  of  sheriffs  and  other  officers,  incurred 
in  conveying  convicts  to  the  penitentiary,  shall  be  approved 
by  the  auditor  of  state,  and  paid  out  of  the  state  treasury; 
said  auditor  may  allow  for  said  expenses  and  fees  the  fol- 
lowing rates:  For  sheriff,  three  dollars  per  day;  for  each 
assistant  or  guard  absolutely  necessary,  two  dollars  per  day, 
and  ten  cents  per  mile  for  traveling  expenses  in  going  and 
coming."  This  section  was  in  an  act  adopted  in  1870.  In 
1873  an  act  was  passed  providing  for  the  hospital  for  the  in- 
sane. This  act  became  chapter  40  of  the  Compiled  Statutes, 
and  section  50  of  that  chapter  relates  to  the  compensation  of 
the  commissioners  of  insanity  and  other  officers.  Among 
other  things  the  section  provides :  "  The  examining  physi- 
cian shall  be  entitled  to  $5  for  each  case  examined,  and 
mileage  at  the  rate  of  ten  cents  per  mile  each  way.  The 
sheriff  shall  be  allowed  for  his  personal  service  in  convey- 
ing a  patient  to  the  hospital  and  returning  therefrom,  at 
the  rate  of  $3  per  day  for  the  time  necessary  and  actually 
employed,  and  mileage  the  same  as  is  allowed  in  other 
cases,  and  for  other  service  the  same  fees  as  for  like  aerv- 
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ices  in  other  cases."  Od  the  one  side  it  is  contended  that 
the  language,  ''mileage  the  same  as  is  allowed  in  other 
cases,"  refers  to  the  cases  provided  for  in  section  5,  chapter 
28.  On  the  other  side  it  is  claimed  that  the  phrase  refers 
back  either  to  the  allowance  in  the  same  section  of  ten 
cents  a  mile  to  the  examining  physician,  or  if  not  that,  then 
to  chapter  86,  section  33,  fixing  ten  cents  per  mile  for 
the  conveyance  of  prisoners  to  the  penitentiary,  it  being 
argued  that  the  services  there  performed  are  analogous  to 
this,  and  that  is,  therefore,  the  same  mileage  as  is  allowed 
jn  other  cases  within  the  meaning,  of  the  section  we  are 
construing.  We  think  the  former  construction  is  correct. 
Had  the  legislature  intended  to  measure  the  sheriff's  mile- 
age by  that  allowed  the  examining  physician,  it  certainly 
would  have  use<l  language  more  apt  for  that  purpose.  Had 
it  intended  to  fix  the  same  mileage  as  for  conveying  a  pris- 
oner, a  reference  would  be  made  to  that  service,  as  the  sec- 
tion providing  for  ^uch  mileage  is  the  only  one  of  that 
character.  We  think  that  section  50  plainly  refers  back  to 
section  5  of  chapter  28.  The  language  is  not  that  the 
sheriff  shall  receive  such  mileage  as  is  allowed  in  like  cases, 
but  the  same  as  is  allowed  in  other  cases,  and  this  provision 
is  immediately  followed  by  one  allowing  for  other  services 
the  same  fees  as  for  like  services  in  other  cases.  The  latter 
clause  evidently  refers  back  to  section  5,  which  fixes  the 
sheriff's  fees  for  different  services  which  he  may  perform, 
and  we  can  see  no  reason  for  giving  the  section  such  a  con- 
struction that  the  provision  for  mileage  shall  be  made  to 
refer  to  one  section  and  the  provision  for  other  services  to 
another  one,  when  the  latter  contains  an  express  and  gen- 
eral provision  as  to  mileage. 

It  is  said,  in  argument,  that  there  is  no  reason  why  the 
sheriff's  mileage  for  conveyiug  a  patient  to  the  hospital 
should  be  less  than  for  conveying  a  prisoner  to  the  peni- 
tentiary, or  less  than  the  mileage  of  the  examining  physi- 
cian in  cases  of  insanity.     Were  the  question  of  construe- 
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tion  very  close,  this  argument  might  have  sufficient  weight 
to  control  the  decision;  but  we  think  it  so  dearly  appears 
that  the  legislature  intended  to  refer  back  to.  section  6, 
chapter  28,  that  we  cannot  attach  much  importance  to  the 
argument  For  some  reason  the  legislature  hss  seen  fit  to 
provide  a  different  compensation  in  such  cases.  The  con- 
clusion so  reached  accords  with  the  judgment  rendered  in 
the  district  court,  which  is,  therefore. 

Affirmed. 


43    400 

\.,  ^  John  M.  Barber  bt  al.  v.  Julia  A.  Hildebrand 

iLJJ^  ET  AL. 

Filed  Octobbr  17,  1894.    No.  5504. 

1.  Beal  Estate  Brokers:   When  Kiqht  to  Ck)MMi88ioN  Ao- 

CBUKS:  GoNTBACTS.  A  real  estate  broke;  is  ordinarily  entitled 
to  hia  commission  when  he  has  produced  a  purchsfler  willing 
and  able  to  purchase  on  the  terms  proposed  bj  the  principal,  bat 
the  broker  and  principal  may  agree  on  different  terms,  and  if 
they  do  so,  the  broker  is  only  entitled  to  commission  when  he 
has  complied  with  the  terms  of  the  special  contract 

2.  Evidenoe:   Ck)NTBACT  Between  Bbokeb  and  Pbinoipal. 

In  establishing  the  contract  between  the  broker  and  his  princi- 
pal the  parties  are  not  bound  by  the  terms  of  the  written  con- 
tract between  the  principal  and  purchaser,  although  it  may  evi- 
dence a  portion  of  the  broker's  contract.  In  such  a  case  parol 
evidence  may  be  introduced,  even  if  it  operate  to  contradict  or 
vary  the  terms  of  the  written  contract  between  the  prindpala. 

a  Beal  Estate  Brokers :  Ck>MMi8Si0N.  Where  the  contract  be- 
tween the  principal  and  the  broker  was  that  no  commission 
should  be  paid  unless  an  exchange  of  land  were  actually  con- 
summated, and  a  contract  of  exchange  was  entered  into  whereby 
the  exchange  was  made  conditional  upon  the  purchaser^  fur- 
nishing an  abstract  showing  perfect  title  to  the  land  to  be  givea 
by  him  in  exchange,  and  the  purohaser  furnished  an  abstract 
which  did  not  show  good  title  in  him,  and  the  exchange  was 
not  effected,  held^  that  the  broker  was  not  entitled  to  his  com- 
mission. 
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4.  Evidence:  Fobeign  Law&  The  law  of  a  sister  state,  when  in- 
voWed  in  the  determination  of  an  action  here,  is  a  fact  to  be 
established  by  evidence,  and,  so  far,  at  least,  as  it  la  not  statu- 
tory, is  the  proper  subject  of  expert  testimony. 

Errob  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

The  facts  are  stated  by  the  commissioner. 

Talbot  &  Bryan,  for  plaintiffs  in  error: 

Everything  talked  of  before  the  written  contract  was 
signed  was  merged  in  that  contract,  and  the  court  erred  in 
allowing  witnesses  to  testify,  over  plaintiff's  objections^  to 
matters  previously  discussed.  (2  Parsous,  Contracts^  pp. 
679,  680;  Kain  v.  Old,  2  Barn.  &  C.  [Eiig.],  627;  Mum- 
ford  V.  M* Pheraon,  1  Johns.  [N.  Y.],  414;  Hamilton  r. 
Thrall,  7  Neb.,  210;  Mills  v.  Miller,  4  Neb.,  441 ;  Dodge 
V.  Kiene,  28  Neb.,  216.) 

The  contract  between  the  two  principals  was  binding  in 
law.  (1  Parsons,  Contracts,  p.  6;  3  Am.  &  Eug.  Ency. 
Law,  41 ;  Baker  v,  Kansas  OUy,  St  J.  &  C,  B.  R,  Co.,  3 
S.  W.  Rep.  [Mo.],  486;  McGavock  v.  Woodlief;  20  How. 
[U.  S.],  221;  Kock  v.  Emerling,  22  How.  [U.  S.],  69; 
Sibbald  v.  Bethlehem  Iron  Co,,  38  Am.  Eep.  [N.  Y.],  444.) 

There  was  no  condition  outside  of  the  contract  bind- 
ing upon  the  parties,  and  the  verdict  is  contrary  to  in- 
structions. {Goss  17.  Stevens,  32  Minn.,  472;  Middleton  v. 
Findla,  25  Cal.,  76 ;  Barnard  v.  Monnot,  3  Keyes  [N.  Y.], 
203.) 

The  broker  earned  his  commission  when  he  procured 
parties  to  sign  the  contract  introduced  in  evidence  which 
was  acceptable  to  themselves.  {Barnard  v.  Monnot,  3  Keyes, 
[N.  Y.],203;  Love  v.  Miller,  53  Ind.  294;  Pearsen  v. 
Mason,  120  Mass.,  53;  Leele  v,  Norton^  43  Conn.,  219  ; 
Knapp  V.  Wallace,  41  N.  Y.,  477  ;  Cook  v.  Fiske,  12  Gray 
[Mass.],  491 ;  Glentworth  v.  Luther,  21  Barb.  [N.  Y.],  145; 
30 
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Doty  V.  MiUer,  43  Barb.  [N.  Y.],  529 ;  Shepperd  v.  Hed- 
deUj  29  N.  J.  Law,  341 ;  Lincoln  v.  McClcUchie,  36  (Donih, 
136  ;  Mooney  v.  Elder j  56  N.  Y.,  238 ;  Higgins  r.  MoarCy 
34  N.  Y.,  424.) 

The  broker  is  not  a  guarantor  of  title  and  the  court 
erred  in  allowing  the  abstract  to  the  property  in  contro- 
versy to  be  introduced  in  evidence.  {Doty  v.  Miller,  43 
Barb.  [N.  Y.],  529 ;  Moaea  v,  Bierling,  31  N.  Y.,  462 ; 
Olentworth  v.  Luther,  21  Barb.  [N.  Y.],  147;  Van  Lien  o. 
Byrnes,  1  Hilt.  [N.  Y.],  134.) 

Thomas  C.  Hunger ,  contra : 

Reference  was  made  in  argument  to  authorities  as  follows : 
On  first  point  made  by  plaint iiTs  in  error:  Morrissey  v. 
Schindler,  18  Neb.,  672;  Oberf elder  v,  Kavanaugh,  29  Neb.^ 
430 ;  Palmer  v.  Witcherly,  15  Neb.,  100 ;  Stevenson  v.  An- 
derson, 12  Neb.,  83;  Wright  v.  Greenwood,  7  Neb.,  435; 
Norman  v,  Waite,  30  Neb.,  302.  On  second  point  made 
by  plaintifis  in  error :  F^aser  ».  Wyckoff,  63  N.  Y.,  445. 
On  third  point  made  by  plaintiffs  in  error :  Delaney  v. 
lAnder,  22  Neb.,  274. 

The  brokers  would  not  be  entitled  to  a  commission  under 
the  contract,  and  Hildebrand  was  not  liable,  until  the  con- 
dition for  furnishing  an  abstract  showing  a  perfect  title 
was  performed.  {Fraser  v.  Wyckoff,  63  N.  Y.,  445;  Rock- 
well V.  Newton,  44  Conn.,  333;  Pierce  v.  TruiU,  12  Atl. 
Rep.  [Pa.],  661;  Hyams  v.  Miller,  71  Ga.,  608;  Ward  v. 
Cobb,  148  Mass.,  518.) 

The  rule  that  a  broker  is  entitled  to  his  commissions 
when  he  has  made  a  contract  between  the  parties  is  limited 
to  contracts  binding  the  parties,  and  of  which  the  courts 
will  decree  a  spec! fit*  performance.  {Ward  t?.  Cobb,  148 
Mass.,  518;  Love  v.  Miller,  53  Ind.,  294;  Rice  v.  Mayo, 
107  Mass.,  550.) 

Specific  performance  will  not  be  decreed  where  the  ven- 
dor's title  is  defective.     It  must  be  free  from  reasonable 
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doabt  (Pomeroy,  Equity  Jurisprudenoe,  sec.  1406;  Max- 
well, Pleading  and  Practice,  630;  Bensel  v.  Gray^  80  N,. 
Y.,  517.) 

Irvine,  C. 

Barber  and  Fowler,  the  plaintiffs  in  error,  sued  Julia  A. 
Hildebrand  and  Fred  Hildebrand,  her  husband,  for  $250, 
alleged  to  have  been  earned  by  the  plaintiffs  as  brokers 
in  effecting  an  exchange  of  real  estate  for  the  defendants^ 
There  was  a  verdict  and  judgment  for  the  defendants  which 
the  plaintiffs  seek  to  reverse.  Thirty  errors  are  assigned. 
In  argument  the  plaintiffs  in  error  do  not  treat  them  sepa- 
rately, but  discuss  several  general  propositions,  to  onie  or 
another  of  which  each  of  the  assignments  of  error  relates. 
We  shall  pursue  the  same  course. 

Mrs.  Hildebrand  was  the  owner  of  certain  real  estate 
and  personal  property  in  Lancaster  county,  and  of  what 
the  parties  style  a  "relinquishment  of  filing"  on  certain 
land  in  Holt  county.  There  is  no  doubt  that  there  wa& 
some  arrangement  made  with  the  plaintiffs,  who  were  real 
estate  brokers,  to  obtain  an  exchange  of  this  property.  It 
is  equally  clear  that  through  the  efforts  of  the  plaintiffs  a 
contract,  the  nature  of  which  will  be  hereafter  referred  to, 
was  entered  into  between  the  Hildebrands  and  one  Wright,. 
whereby  Wright  was  to  exchange  for  the  property  certain 
hotel  property  in  Shenandoah,  Iowa.  It  further  appears 
that  the  contract  was  not  carrie<l  into  effect  and  the  ex- 
change was  never  in  fact  made.  The  plaintiffs  contend 
tliat  their  duties  were  discliarge<l  and  tlieir  commissions 
earned  when  they  produced  Wright,  able  and  willing  to 
make  the  exchange  on  terms  fixed  by  Hildebrand.  The 
answer  of  Fretl  Hildebrand  was  a  general  denial.  The 
evidence  clearly  showed  that  he  was  merely  agent  for  Julia. 
The  court  instructed  a  verdict  in  his  favor,  and  we  do.  not 
understand  that  the  plaintiffs  now  complain  of  that  action. 
The  defenses  of  Julia  Hildebrand  were:  (1)  A  denial  of 
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the  c  iiitract  with  Wright,  set  out  in  the  petition ;  (2)  that 
the  contract  between  her  and  the  plaintiffs  was  that  no 
<;jmmissiou  should  be  paid  except  upon  an  ezcliange  made 
upon  terms  fixed  by  her,  and  upon  the  oonsumuiaiion  of 
the  exchange  to  the  satisfaction  of  botii  parties  by  the  de- 
livery of  deeds;  (3)  that  one  of  the  terms  of  Mrs.  Hilde- 
brand's  contract  with  plaintiffs  was  that  any  purcha.cer 
must  produce  an  abstract  of  title  of  the  property  to  be  ex- 
changed showing  perfect  title,  and  that  unless  perfect  title 
should  be  shown  by  such  abstract,  no  exchange  should  be 
effected  and  no  compensation  paid  plaintiffs;  (4)  that 
Wright's  property  was  not  as  represented,  either  as  to  in- 
cumbrances or  description.  The  contract  between  Wright 
and  Hildebrand  described  the  property  to  be  exchanged  and 
stated  the  price,  and  then  concluded  as  follows:  ''Each 
party  furnishing  abstract  showing  perfect  title  and  deeiling 
]>roperty  with  good  and  sufficient  warranty  deed.  *  *  * 
Second  i)arty  reserves  the  right  to  see  said  property  again, 
and  if  property  is  not  as  represented,  then  this  contract  to 
be  void,  otherwise  in  full  force  and  effect.  Each  party 
agrees  to  pay  one-half  commission  on  said  deal,  commission 
to  be  $500."  This  was  signed  by  Wright  and  by  "Julia 
Hildebrand,  by  Fred  Hildebrand."  Below  the  signatures 
-was  the  following:  '*This  is  to  certify  that  I  have  exam- 
ined said  property  in  the  within  contract  and  find  same  as 
represented,  and  this  day  accept  same."  This  last  sentence 
was  subscribed  by  Julia  Hildebrand.  The  evidence  was 
conflicting  as  to  whether  slie  signed  her  name  below  this 
statement,  knowing  it  was  there,  or  whether  she  subscribed 
the  contract  and  this  statement  was  thereafter  written  above 
her  signature.  For  the  purpose  of  considering  the  ques- 
tions presented  for  review  this  question  is  not  very  impor- 
tant. 

The  first  proposition  of  the  plaintiff  m  error  is  that  all 
oral  negotiations  were  merged  in  the  written  contract,  and 
that  the  court  erred  in  allowing  witnesses  to  testify  as  to 
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such  oral  negotiations.  An  examination  of  the  record  and 
of  the  assignments  of  error  does  not  show  that  any  effort 
was  made  to  prove  that  (he  actual  contract  between  Wright 
and  Mrs.  Hildebrand  was  other  than  as  embodied  in  the 
writing.  The  evidence  objected  to  related  not  to  the  con- 
tract between  Wright  and  Mrs.  Hildebrand^  but  to  the  con- 
tract between  the  brokers  and  Mrs.  Hildebrand,  upon  which 
this  suit  is  based.  The  writing  did  not  embody  this  con- 
tract. The  final  clause,  that  each  party  should  pay  one* 
half  of  the  commission,  amounting  to  $500,  was  simply  an 
agreement  between  vendor  and  purchai^er  to  divide  this 
commission  between  them.  It  was  not  a  contract  with  the 
brokers  for  the  payment  of  a  commission.  Whatever  the 
contract  may  have  been  between  Wright  and  Mrs.  Hilde- 
brand, the  right  of  the  brokers  to  their  commission  de- 
pende<l  not  upon  this  contract,  except  as  it  might  evidence 
the  performance  of  the  brokers'  contract,  but  it  depended 
upon  the  agreement  between  the  vendor  and  the  brokers. 
This  lay  in  parol  and  the  evidence  was  properly  admitted. 
The  second  proposition  of  plaintiffs  is  as  follows:  ^'That 
the  contract  between  the  two  principals  was  binding  in 
law.''  The  sixth  proposition  is  that  "the  written  contract 
for  the  purchase  of  the  real  estate,  binding  the  purchaser 
and  seller,  was  a  sale,  and  tiie  broker  was,  therefore,  en- 
titled to  his  commis*iion."  There  is  no  doubt  that  the 
written  contract  was  sufficient  to  satisfy  the  statute  of 
frauds,  but  it  does  not  follow  that  the  brokers  were,  there- 
fore, entitleil  to  their  commissions.  The  contract  was  con- 
ditional in  two  respects.  In  the  first  place  "|ierfeet  title" 
was  required  to  be  shown  by  an  abstract  furnished  by  the 
vendor,  and  in  the  next  place  Mrs.  Hildebrand  reserved 
the  right  to  examine  the  property,  and  if  she  found  it  not 
as  represented  the  contract  became  void.  There  was  evi- 
dence tending  to  show  that  the  contract  of  employment  was 
snbstantially  as  allegeil  in  Mrs.  Hildehrand's  answer,  in 
which  case  the  contract  of  sale  would  not  entitle  the  brok- 
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era  to  commission  unless  these  conditions  were  satisfied  and 
the  sale  in  fact  made. 

The  third  proposition  is  '^that  there  was  no  condition 
outside  of  the  contract  binding  on  the  parties^  and  that  the 
verdict  is  contrary"  to  certain  instructions.  The  point 
urged  here  is  that  if  an  enforceable  contract  of  sale  was 
entered  into  between  the  principals  their  failure  to  perform 
it^  or  its  subsequent  rescission^  would  not  defeat  the  brok- 
ers' right  to  commission.  There  is  no  doubt  of  the  correct- 
ness of  this  proposition,  but  the  instructions  which  it  is 
said  that  the  jury  must  have  disregarded  in  this  respect 
submitted  the  question  as  to  whether  or  not  the  conditions 
upon  which  alone  the  contract  was  to  become  operative  had 
been  satisfied.  Upon  this  the  evidence  warranted  the  find- 
itig  that  one  at  least,  to- wit,  that  in  regard  to  abstracts  dis- 
<^lo.sint^  perfect  title,  was  not  satisfied.  The  jury  evidently 
fotind  that  the  contract  of  employment  was  as  asserted  by 
Mrs.  Hildebrand,  and  that  the  contract  did  not  become  en- 
forceable by  reason  of  defects  in  Wriglit's  title.  These 
findings  were  sustained  by  the  evidence  and  warranted  by 
the  instructions,  and  the  result  was  not  in  violation  of  the 
principle  that  an  enforceable  contract  between  the  princi- 
pals entitled  the  brokers  to  their  commission^  without  re- 
gard to  unenforceable  parol  conditions  or  subsequent  con- 
duct. 

The  fourth  proposition  is  that  the  brokers  earned  their 
commission  when  they  procured  parties  to  sign  a  contract 
acceptable  to  the  prinei])al.  Nothing  need  be  said  on  this 
•except  that  it  overlooks  the  condition  attached  to  the  con- 
tract of  sale,  and  would  only  be  applicable  to  this  case,  had 
the  contract  been  unconditional,  or  if  the  condition  had 
been  performed,  a  state  of  affaira  evidently  contrary  to  the 
finding  of  the  jury  here. 

The  fifth  proposition  is  that  the  broker  is  not  a  guarantor 
of  title,  and  the  court  erred  in  allowing  in  evidence  the  ab- 
stract of  title  and  extrinsic  evidence  as  to  its  condition. 
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The  brokers  were  not  guarantors  of  title,  and  had  the  sale 
failed  because  of  a  defect  in  the  Hildebrand  title,  Mrs.  Hil- 
debrand could  hardly  defeat  the  action  upon  that  ground. 
But  we  reiterate  that  it  was  a  condition  of  the  contract  that 
perfect  title  to  land  acquired  should  be  shown  by  an  ab- 
stract to  be  furnished  for  that  purpose,  and  it  was  the 
brokers^  duty  to  procure  not  only  a  purchaser  willing  to 
buy  but  one  able  to  buy,  and  if  they  procured  a  purchaser 
who  was  not  able  to  show  the  title  the  contract  required,  to 
the  property  which  he  was  to  give  in  exchange,  he  was  not 
able  to  meet  the  vendor's  terms  and  the  commission  was 
not  earned.  By  the  contract  the  parties  rested  the  title 
upon  abstracts  to  be  furnished.  The  abstract  which  was 
furnished  by  Wright  was  competent  evidence  as  to  the 
state  of  his  title  and  property  admitted  for  that  purpose. 
Several  lawyers  were  called  as  witnesses,  who  terstified  that 
they  had  examined  the  abstract  and  that  it  did  not  show 
title  in  Wright.  We  think  that  this  evidence  was  compe- 
tent. Wright's  property  was  in  Iowa.  The  law  of  Iowa 
determined  his  title.  The  law  of  Iowa,  as  applicable  to 
the  facts  sho\yn  by  the  abstract,  was  a  fact  in  this  case  and, 
except  as  to  statute  at  least,  the  proper  subject  of  expert 
testimony.  (Code  of  Civil  Piocedure,  sec.  420.) 

A  more  detailed  discussion  we  think  would  be  without 
profit.  The  fundamental  error  running  through  the  argu- 
ment of  plaintiffs  is  that  they  conceive  the  written  contract 
to  be  an  absolute  and  enforceable  contract  between  the  prin- 
cipals, whereas  it  was  a  conditional  contract.  There  was 
evidence  tending  to  show  that  the  conditions  were  not  com- 
plied with ;  that  Hildebrand  was  not  at  fault,  and  that  her 
agreement  was  to  pay  only  in  case  an  exchange  was  con- 
summated. The  determination  of  these  general  questions 
practically  disposes  of  all  the  a^^signments  of  error. 


Judgment  affirmed. 
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Chables  Nygren,  appelt^ant,  v.  Katie  Nygren, 

appellee. 

Filed  Novkmber  7, 1894.    Na  5681. 

1.  Divorce :  Decree:  Review.  The  sapreme  conrt  will  not  dis- 
turb a  decree  granting  a  divorce  where  do  qaestion  of  law  is 
iDTolved  and  the  finding  of  the  trial  court  is  based  open  con- 
flicting testimony. 

:  Lien  of  Decree  fob  Alimony.    Since  the  enactmeDt 

of  section  4a,  chapter  25,  Compiled  Statutes,  a  decree  fbr  ali- 
mony is  a  lien  upon  real  estate  the  same  as  a  judgment  at  lav, 
and  is  enforceable  in  the  same  manner. 


2. 


3. 


:  Decree  for  Alimony:  Order  of  Sale.    The  decree  of 

the  lower  court,  in  so  far  as  it  orders  the  sale  of  specific  real  es- 
tate for  the  payment  of  alimony,  is  reversed. 


Appeal  from  the  district  court  of  Antelope  couoty. 
Heard  below  before  Allen,  J. 

Simpson  &  Somborger^  for  appellant. 

Qood  &  Good,  ccnttra. 

Norval,  C.  J. 

The  plaintiff  and  appellant  filed  in  the  district  conrt  of 
Antelope  county  a  petition  for  divorce,  which,  it  is  conceded, 
failed  to  state  a  cause  of  action,  and  no  evidence  was  offered 
by  the  plaintiff  to  sustain  the  averments  of  the  petition. 
The  defendant  filed  an  answer  and  cross-petition,  setting 
up  numerous  specific  acts  of  cruel  and  inhuman  treatment 
of  the  defendant  by  the  plaintiff,  and  praying  for  a  divorce 
and  alimony.  The  reply  was  a  general  denial.  The  dis- 
trict court  found  the  facts  in  favor  of  the  defendant,  and  a 
decree  of  divorce  was  entered.  Defendant  was  restored  to 
her  maiden  name,  and  awarded  $1,000  alimony.  The  de- 
cree for  alimony  was  made  a  specific  lien  upon  a  quarter 
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section  of  land  in  Antelope  county,  which  was  ordered  sold 
to  pay  the  {1,000,  unless  the  plaintiff  should  pay  the  same 
within  sixty  days  from  the  rendition  of  the  decree. 

The  first  contention  of  appellant  is  that  the  decree  for 
divorce  is  not  supported  by  the  evidence.  It  is  not  impor- 
tant that  we  should  review  thetestimimy  in  the  case,  and  it 
certainly  would  serve  no  useful  purpose  to  do  so.  It  is  sufB- 
dent  to  state  that  the  defendanVs  testimony  is  to  the  effect 
that  the  plaintiff's  treatment  of  her  during  the  time  they 
lived  toget  her,  which  was  but  a  trifle  over  a  year,  was  cruel 
and  brutal  in  the  extreme;  that  he  committed  more  than  one 
act  of  personal  violence  toward  defendant,  that  in  other  re- 
spects he  was  cruel  and  inhuman  in  his  conduct  toward  her, 
and  called  her  vile  and  opprobrious  names.  The  defendant's 
testimony,  in  part  at  least,  is  corrtiborated  by  her  motlier, 
Bettie  Olson,  and  one  Ingri  Hulste^l,  who  testified  by  deposi- 
tion. The  plaintiff  denies  in  his  testimony,  substantially, 
that  he  was  guilty  of  any  of  the  acts  of  extreme  cruelty 
testified  to  by  his  wife.  The  trial  court  was  in  a  better 
position  to  pass  upon  the  conflicting  testimony  adduced 
before  it  than  this  court  can  from  a  mere  reading  of  the 
evidence.  Our  conclusion  from  the  testimony  accords  with 
that  of  the  court  below.  There  is  suilicient  evidence  to 
sustain  the  finding  that  the  plaintiff  is  guilty  of  the  extreme 
cruelty  charged  in  the  defendant's  cross-petition.  The  de- 
cree granting  the  divorce,  therefore,  cannot  be  molested. 

We  will  now  consider  whether  the  court  erred  in  mak- 
ing the  amount  of  alimony  allowed  the  defendant  a  lieu 
upon  specific  real  estate  of  the  plaintiff,  and  ordering  the 
land  sold  for  the  payment  of  the  sum  awarded  as  alimony. 
This  court,  in  Swansen  v.  Swansen,  12  Neb.,  210,  and 
Brotherton  v.  BrotJierton,  14  Neb.,  186,  held  that  a  decree 
for  alimony  is  not  a  lien  upon  the  real  estate  of  the  hus- 
band, and  that  the  trial  court  has  no  power  to  make  such  a 
decree  a  lien;  but  since  thefe  cases  were  decided  the  state 
legislature,  in  1883,  passed  *'An  act  to  provide  additional 


410  NEBRASKA  REPORTS.         [Vol.  42 


Nygren  v.  Nygren. 


remedies  for  enforcemeut  and  collection  of  judgments  and 
orders  for  alimony  or  maintenance/'  Sections  1  and  2  of 
said  act,  the  same  being  sections  4a  and  4b,  chapter  25, 
Compiled  Statutes  of  1893,  read  as  follows: 

^*Sec.  4a.  All  judgments  and  orders  for  payment  of  ali- 
mony or  of  maiutenance  in  actions  of  divorce  or  mainte- 
nance shall  be  liens  upon  property  in  like  manner  as  in 
other  actions,  and  may  in  the  same  manner  be  enforced  and 
collected  by  execution  and  proceedings  in  aid  thereof,  or 
other  action  or  process  as  otlier  judgments. 

"Sec.  46.  The  reiuedy  given  by  this  act  shall  be  held  to 
be  cumulative  and  in  no  respect  take  away  or  abridge  any 
subsisting  remedy  or  power  of  the  court  for  the  enforce- 
ment of  such  judgments  and  orders  ;  Provided^  Nothing  in 
this  act  shall  affect  the  title  of  any  bona  fide  purchaser  for 
value  holding  by  reason  of  such  bona  fide  purchase  at  the 
date  of  its  passage." 

Section  26  of  the  same  chapter,  as  amended  in  ,1883, 
reads  as  follows: 

"Sec.  26.  In  all  cases  where  alimony  or  other  allowance 
shall  be  decreed  for  the  wife  or  for  the  children,  the  court 
may  require  sufficient  security  to  be  given  by  the  husband 
for  the  payment  thereof,  according  to  the  terms  of  the  de- 
cree. And  upon  the  neglect  or  refusal  of  the  husband  to 
give  such  security,  or  upon  his  failure  to  pay  such  alimony 
or  allowance,  his  real  or  personal  estate  may  be  sold  as  upon 
execution  for  the  payment  of  any  sums  due  upon  such  de- 
cree. And  in  default  of  security  for  the  payment  of  in- 
stallments in  future  to  fall  due,  the  court  may  also  appoint 
a  receiver  to  take  charge  of  his  real  or  personal  estate,  or 
both,  and  hold  the  same,  and  the  rents,  issues,  interests, 
and  profits  thereof,  for  security  for  the  payment  of  install- 
ments in  future  falling  due.  And  judgments  and  decrees 
for  alimony  or  maintenance  shall  be  liens  upon  the  prop- 
erty of  the  husband,  and  may  be  enforced  and  collected  in 
the  same  manner  as  other  judgments  of  the  court  wherein 
they  are  rendered." 


Vol.  42]       SEPTEMBER  TERM,  1894.  411 


Nygren  v.  Nygren. 


By  virtue  of  the  section  first  above  copied  all  judgments 
or  orders  for  the  payment  of  alimony  are  made  liens  upon 
property  the  same  as  judgments  in  actions  at  law,  and 
their  collection  is  enforceable  in  the  same  manner  as  other 
judgments.  In  Atkiris  v.  Atkins^  18  Neb.,  474,  it  was  held 
that  said  section  4a  was  applicable  to  decrees  for  alimony 
existing  at  the  time  of  its  adoption.  If  said  section  has 
any  force  and  validity  and  means  what  it  says,  the  decree 
for  the  payment  of  alimony  in  the  case  at  bar  immediately 
upon  its  rendition  became  a  lien  upon  the  quarter  section 
in  question,  as  well  as  all  other  real  estate  of  the  plaintiff 
which  he  owned  in  Antelope  county.  Therefore  the 
plaintiff  was  not  the  least  prejudiced  or  injured  by  the 
making  of  the  decree  for  alimony  a  specific  lien  upon  the 
160  acres.  By  force  of  the  state  it  was  a  lien  thereon, 
without  any  order  of  the  court;  hence  the  decisions 'in 
Swansea  v.  Swansen  and  Brotherton  v.  Brothet^on,  supra^ 
are  not  now  in  point,  by  reason  of  the  change  in  the  statute. 

It  only  remains  to  be  considered  whether  the  court  should 
have  ordered  the  sale  of  the  quarter  section  to  pay  the  sum 
decreed  as  alimony.  Neither  of  the  sections  quoted  above 
confers  any  express  authority,  while  the  import  of  section 
4a  is  that  a  decree  of  alimony  is  a  general  judgment,  which 
can  be  enforced  as  an  ordinary  judgnient,  in  which  case 
an  execution  may  issue,  and  the  personal  property  be 
seized  thereunder;  and  for  want  of  personalty  the  writ  may 
be  levied  upon  real  estate.  Section  26  authorizes  the  court 
to  require  the  husband  to  give  security  for  the  payment  of 
alimony  allowed  the  wife,  and  upon  the  neglect  or  refusal 
of  the  husband  to  give  such  security  or  pay  such  alimony, 
execution  may  issue  and  his  real  estate  and  personalty 
may  be  sold  thereunder  for  the  payment  thereof.  The 
statute  nowhere  confers  power  upon  the  court  to  make  the 
decree  for  alimony  a  charge  upon  particular  real  estate. 
This  court,  in  Segear  v.  Segear,  23  Neb.,  306,  in  constru- 
ing said  section  4a,  in  an  opinion  delivered  by  Justice 
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Cobb,  says:  ''The  provisions  of  this  section  establish  the 
character  of  an  order  for  the  payment  of  alimony  with  that 
of  a  judgment  at  law,  and  limit  the  enforcement  and  col- 
lection to  the  same  means.  It  is  not  in  the  nature  of  a 
tort,  and  in  the  absence  of  fraud,  by  the  defendant,  he  could 
not  be  subjected  to  a  more  summary  method  of  collection 
than  that  of  levy  and  sale  of  property  as  upon  executions  at 
law/'  Cases  may  arise  where  it  would  not  be  erroneous 
for  the  court  to  order  the  sale  of  specific  real  estate,  as 
where  that  was  the  only  property  the  husband  owned ;  but 
such  is  not  the  case  under  review,  since  the  defendant  is 
possessed  of  a  quantity  of  personal  property  subject  to 
levy  upon  execution.  The  decree  of  the  district  court  is 
reversed  so  far  as  the  same  orders  the  sale  of  specific  real 
estate  for  the  payment  of  alimony,  and  in  all  other  re- 
spects the  decree  is  affirmed. 


Judgment  accordingly. 


Love  H.  Jameson  v.  Omar  L.  Kent. 

Filed  November  7,  1894.     No.  4797. 

1.  Replevin:  Judgment:  Harmless  Error.     A  defendant  in  re- 

plevin, where  the  issaes  are  found  in  his  favor,  that  be  had  the 
right  of  possession  merely  of  the  properly  in  controversy  at  the 
commencement  of  the  action,  and  that  the  property  cannot  be 
returned,  is  entitled  to  a  judgment  for  the  valae  of  such  pos- 
session, together  with  damages  for  withholding  the  property; 
hut  in  Ruch  case  the  failure  to  find  the  value  of  the  defendant's 
right  of  possession,  or  to  reuder  judgment  for  the  same,  is  not 
an  error  of  which  the  plaintiff  can  complain. 

2.  Evidence :  Damages.    A  party  cannot  testify  as  to  his  opinion 

of  the  amount  of  his  damages,  but  the  facts  upon  which  the 
court  or  jury  can  make  such  estimates  are  to  be  given. 

3.  Replevin:  Buildings:  Damages.     In  an  action  of  replevin  for 
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ft  bailding,  injury  to  personal  property  therein  occasioned  by  the 
removal  of  the  bnilding  cannot  be  recovered  by  the  defendant  as 
an  element  of  damage. 

4.  :  Eyidbnce:  Estoppel.    The  evidence  in  the  case  AeZd  not 

to  sastain  the  findings  and  judgment. 

Error  from  the  district  court  of  Saline  county.     Tried 
below  before  Morris^  J. 

L.  W.  Oolby  and  L.  M.  Pemberton,  for  plaintiff  in  error. 

Hastings  &  MoGfintiey  contra. 

NORVAL,  C.  J. 

This  is  a  suit  in  replevin^  brought  by  the  plaintiff  in 
error  for  the  possession  of  a  frame  barn.     There  was  a  trial 
to  the  court,  and  the  following  findings  were  made  in  the 
cause:.  ''The  court  finds,  on  the  issues  joined,  for  the  defend- 
ant, and  fiuds  that  the  defendant  was  entitled  at  the  com- 
mencement of  this  action  to  possession  of  the  property  in 
controversy  herein,  and  the  court  assesses  the  damages  of 
the  defendant  at  the  sura  of  one  hundred  and  thirty-five 
dollars,  and  the  court  finds  the  value  of  the  property  re- 
plevied to  be  the  sum  of  eighty  dollars.     The  court  fur- 
ther fiuds  that  the  property  has  passed  out  of  the  possession 
of  the  plaintiff,  and  cannot  be  returned.^'     Plaintiff  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  thereupon 
judgment  was  rendered  on  the  findings  as  follows:  ^'It  is 
therefore  considered  by  the  court  that  the  defendant,  Omar 
Li.  Kent,  have  and  recover  of  and  from  the  plaintiff,  Love 
H.  Jameson,  the  sum  of  one  hundred  and  thirty-five  dol- 
lars, his  damages  so  as  aforesaid  assessed,  and   his  costs 
herein  expended.''     The  proceedings  are  brought  to  this 
court  for  review  by  plaintiff. 

It  is  alleged  that  the  judgment  pronounced  is  erroneous 
and  contrary  to  the  statute  relating  to  actions  in  replevin. 
Sections  191  and  191a  of  the  Code  of  Civil  Procedure  read 
as  follows: 
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"Sec.  191.  In  all  cases,  when  the  property  has  been  de- 
livered to  the  plaintiff,  where  the  jury  shall  find,  upon  issue 
joined,  for  the  defendant,  they  shall  also  find  whether  the 
defendant  had  the  right  of  property  or  the  right  of  possess- 
ion only,  at  the  commencement  of  the  suit;  and  if  they 
find  either  in  his  favor,  they  shall  assess  such  damages  as 
they  think  right  and  proper  for  the  defendant;  for  which, 
with  costA  of  suit,  the  court  shall  render  judgment  for  the 
defendant. 

''Sec.  191a.  The  judgment  in  the  cases  mentioned  in  sec- 
tions one  hundred  and  ninety  and  one  hundred  and  ninety- 
one,  and  in  section  one  thousand  and  forty-one  of  said  code, 
shall  be  for  a  return  of  the  property  or  the  value  thereof  in 
case  a  return  cannot  be  had,  or  the  value  of  the  possession 
of  the  same,  and  for  damages  for  withholding  said  property, 
and  costs  of  suit.'^ 

Under  the  foregoing  sections  where,  in  an  action  of  re- 
plevin, the  property  has  been  delivered  to  the  plaintiff  and 
a  return  thereof  cannot  be  had,  the  defendant,  if  successful 
in  the  suit,  is  entitled  to  a  judgment  for  the  value  of  the 
property,  or  the  value  of  his  right  of  possession  of  the 
same,  together  with  legal  interest  thereon  from  the  date  of 
the  unlawful  taking,  and  damages  for  withholding  the 
property.  In  this  case  the  defendant  makes  no  claim  of 
ownership  in  the  barn,  but  insists  that  he  is  entitled  to  the 
possession  of  the  same.  It  will  be  observed  that  the  trial 
court  found  the  defendant  had  the  right  of  possession  only 
at  the  commencement  of  the  suit;  but  it  failed  to  assess  the 
value  of  such  posse-^sion.  The  court,  therefore,  could  not, 
and  did  not,  render  judgment  in  any  amount  for  the  value 
of  the  right  of  possession.  We  fail  to  discover  in  what 
manner  the  plaintiff  was  prejudiced  by  the  failure  to  ren- 
der a  judgment  against  him  for  the  value  of  the  defendant's 
right  of  possession  of  the  property.  The  error  was  in  his 
favor.  Kent  is  in  no  position  to  complain,  since  he  intro- 
duced no  evidence  as  to  the  value  of  his  right  of  possession 
of  the  barn. 
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Another  ground  urged  for  reversal  is  that  the  findings 
and  judgment  are  not  sustained  by  sufficient  evidence.  It 
appears  that  the  barn  in  controversy  was  formerly  owned 
by  one  JeflTerys,  who  in  May,  1889,  sold  it  to  one  F.  F. 
Nichols,  granting  the  latter  the  privilege  of  allowing  the 
building  to  remain  on  the  lot,  but  to  be  moved  therefrom 
inside  of  a  year.  About  the  20tli  day  of  February,  1890, 
Nichols  sold  the  barn  to  ihe  plaintiff,  Love  H.  Jameson. 
Prior  to  said  date,  the  di»fendant,  Omar  L.  Kent;  by  per- 
mission of  Nichols,  stored  in  said  building  nine  tons  of 
broom  corn  then  owned  by  him,  which  lemained  in  the 
building  up  to  the  time  this  action  was  brought.  Nichols, 
during  said  period,  kept  sonic  grain  in  a  bin  in  said  barn. 
At  the  time  permission  was  given  to  store  the  broom  corn 
it  was  not  specified  how  long  it  was  to  remain;  but  it  was 
then  stated  by  Nichols  that  he  wanted  to  sell  the  barn,  and 
should  he  do  so  he  expected  the  broom  corn  to  be  moved 
at  once.  Prior  to  the  sale  to  plaintiff,  Nichols  saw  Kent 
and  notified  him  he  desired  the  barn,  as  he  was  about  to  sell 
it,  and  requested  that  the  broom  corn  be  taken  away  so 
that  Jameson  could  move  the  barn  the  following  Friday. 
The  defendant  replied,  "I  will  not  promise  to  move  the 
broom  corn  on  that  day,  but  will  move  it  the  first  part 
of  the  coming  week.''  Both  before  and  at  the  time 
plaintiff  purchased  the  building  he  informed  Kent  of  his 
intention  to  buy,  and  that  he  should  want  possession  in  a 
week  or  two,  as  he  intended  to  move  the  building  off  the 
lot.  To  this  Kent  said :  "All  right;  buy  it,  and  I  will  get 
the  broom  corn  out  and  give  possession  in  a  few  days." 
This  conversation  is  undisputed  by  defendant.  On  the 
strength  of  the  above  assurance  plaintiff  bought  the  prop- 
erty, and  the  defendant  having  failed  to  vacate  as  agreed, 
plaintiff,  on  March  24,  1890,  replevied  the  barn  and  moved 
the  same  from  the  lot  on  which  it  was  standing.  There  is 
some  evidence,  although  not  of  the  most  convincing  char- 
acter, to  the  effect  that  the  understanding  between  Nichols 
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and  the  defendant  was  that  the  latter  was  to  have  posses- 
sion of  the  building  until  May  1^  1890.  This  is  positively 
denied  by  Nichols;  but  considering  the  arrangement  be- 
tween defendant  and  Nichols  was  that  the  former  was  to 
have  the  right  to  the  use  of  the  building  until  May  1, 
1890,  still  Kent  was  not  entitled  to  such  po.^session  at  the 
commencement  of  this  action  as  against  the  plaintiff,  inas- 
much as  Kent  had  promised  Jameson,  prior  to  the  latter^s 
purchase;  that  he  would  move  the  broom  corn  and  give 
pos.«ession  of  the  barn  in  a  few  days.  He  thereby  estopped 
himself  to  claim  the  right  of  possession  of  the  barn. 
Kent  never  paid  rent,  nor  did  he  agree  so  to  do  with  either 
Nichols  or  the  plaintiflp.  As  an  accommodation  merely  he 
was  permitted  to  store  his  broom  corn  in  the  barn. 

We  think  the  court  erred  in  the  assessment  of  damages. 
The  evidence  shows  that  the  oflBcer  in  executing  the  writ 
of  replevin  did  not  in  any  manner  interfere  with  the  broom 
corn  which  was  then  in  the  barn,  but  that  the  building  was 
removed  from  the  lot  on  which  it  was  standing,  thereby 
leaving  the  broom  corn  exposed  after  such  removal.  The 
defendant  insists,  and  on  the  trial  he  was  permitted  to  prove, 
that  the  day  the  barn  was  taken  away  he  went  to  town 
to  see  a  doctor  and  on  returning  home  the  constable  met  the 
defendant  and  informed  him  that  he  had  moved  the  build- 
ing ;  that  the  same  evening  defendant  had  his  sons  procure  a 
quantity  of  boards  from  a  lumber  yard  and  cover  the  broom 
corn  therewith ;  that  during  the  following  night  there  was 
a  severe  storm  which  blew  all  the  boards  off  and  covered 
the  broom  corn  completely  with  snow,  materially  damag- 
ing the  same.  The  court  permitted  the  defendant,  over  the 
plaintiff's  objection,  to  testify  that  the  damage  to  the  broom 
corn  by  reason  of  its  becoming  wet  was  $16  per  ton, or  $135. 
It  was  upon  this  testimony  alone  that  the  court  rendered 
the  judgment  against  the  plaintiff  for  damages.  This  judg- 
ment is  erroneous  and  cannot  stand,  for  two  reasons :  In 
the  first  place  there  was  no  competent  evidence  before  the 
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<X)urt  to  show  in  what  sum  the  broom  corn  was  damaged 
by  reason  of  the  removal  of  the  building.  The  only  wit- 
ness for  the  defendant  was  himself,  who  gave  his  opinion 
merely  as  to  the  amount  of  his  loss  over  the  objections  of 
the  plaintiff.  To  the  question,  ''  How  much,  and  to  what 
extent  was  it  [the  broom  corn]  damaged?'^  he  answered  : 
**  I  had  been  offered  $60  a  ton  for  it^  and  after  it  was  dam- 
aged I  had  to  take  less  than  $45  a  ton/'  In  answer  to  the 
question,  *^  What  was  it  worth  after  the  act  of  the  plaintiff 
in  moving  the  barn  at  that  time?''  he  said  :  ^^  I  consider 
it  worth  $15  a  ton  less.''  The  foregoing  are  fair  speci- 
mens of  the  questions  propounded  to  the  defendant  and 
his  answers  thereto  relating  to  the  amouut  of  damages. 
Tlie  facts  should  have  been  stated  by  tlie  witness,  instead 
of  his  conclusions.  It  was  for  the  trial  court  alone  to  de- 
termine the  amount  of  damages  from  the  facts  proved  on 
the  trial.  There  was  no  competent  evidence  showing  the 
market  value  of  the  broom  corn  just  before  or  immediately 
after  it  became  injured,  hence  the  assessment  of  damages 
was  erroneous.  Again,  the  injury  to  the  broom  corn  was 
not  a  proper  element  of  damage  in  this  case.  Plaintiff 
did  not  sue  out  a  writ  of  replevin  for  the  broom  corn,  but 
for  the  building  in  which  it  was  stored.  The  latter  alone 
was  taken  under  the  writ,  the  former  being  left  upon  the 
ground,  where  it  was  piled,  unmolested  and  undisturbed. 
The  defendant  was  notified  before  suit  was  commenced  to 
take  away  his  broom  corn  and  he  agreed  to  do  so.  He  was 
also  notified  immediately  of  the  removal  of  the  building, 
in  order  that  he  might  protect  the  broom  corn  from  ex- 
posure and  damage.  What  more  had  the  defendant  a  right 
to  expect?  The  plaintiff  could  not  reasonably  anticipate 
that  there  would  be  a  storm  which  would  injure  the  prop- 
erty.    The  damages  claimed  are  too  remote. 

The  question  we  have  just  been  considering  has  been 
passed  upon  by  this  court  in  Deitricha  v.  Lincoln  &  N,  W. 
R.  Co.y  13  Neb.,  47.     That  was  an  action  of  replevin  to  re- 
31 
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cover  the  possession  of  a  frame  dwelling,  the  cause  bein^ 
tried  before  a  referee.  Chief  Justice  Lake,  in  deliver* 
ing  the  opinion  of  the  court,  says:  ^^Upon  the  trial  the 
plaintiff  in  error  offered  to  show  that  in  the  removal  of  the 
house  under  the  order  of  replevin,  damage  was  done  to 
certain  of  her  personal  effects  therein.  This  offer  wa» 
wholly  immaterial,  and  in  rejecting  it  the  referee  ruled  cor- 
rectly. That  was  a  matter  that  could  not  be  properly  ad- 
judicated in  this  action,  which  concerned  only  the  claims 
of  the  res[)ective  parties  to  the  house."  Upon  principle, 
as  well  as  authority,  we  are  of  the  opinion  that  the  defend- 
ant was  not  entitled  to  a  judgment  for  damages.  The 
judgment  is  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


Patrick  Ford,  Jr.,  v.  State  op  Nebraska. 

Filed  Novambbr  7, 1894.    Na  7091. 

1.  Bail :  Constitutional  Provision.    The  provision  of  section  9, 

article  1,  of  the  constitation,  that  "all  persons  shall  be  bailable 
by  sufficient  safeties,''  etc,  adds  nothing  to  the  law  of  the  sub- 
ject, bat  is  merely  the  declaration  of  an  existing  right 

2.  :  .  The  above  provision  has  reference  to  bail  as  un- 
derstood at  common  law,  and  in  accordance  with  the  practice 
before  the  adoption  of  the  oonstitation. 

3.  Bail  Fending  Beview  in  Supreme  Court.    The  right  to 

give  bail  pending  proceedings  by  petition  in  error  in  this  court, 
after  conviction  for  a  felony,  is  not  absolute,  but  rests  in  the  dis- 
cretion of  the  court 

4.  .    Bail  will  be  allowed  in  this  court  upon  a  showing  of 

probable  error  calling  for  a  reversal  of  the  judgment 

Application  to  supreme  court  by  plaiutiff  in  error  to 
be  released  on  bail  pending  proceedings  to  review  a  judg- 
ment of  tiie  district  court  for  Douglas  county^  whereby  he 
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was  sentenced  for  having  committed  the  crime  of  larceny 
ae  bailee.     Application  allowed. 

ilahoney,  Minahan  &  Smyth  and  Reese  &  CHlkeaon,  for 
plaintiff  in  error. 

George  H,  HastingSy  Attorney  Generalj  for  the  state. 

Post,  J. 

This  18  an  application  by  Patrick  Ford,  Jr.,  to  be  ad- 
mitted to  bail  pending  proceedings  in  error  to  review  a 
judgment  of  the  district  court  for  Douglas  county,  whereby 
the  petitioner  was  convicted  of  the  crime  of  larceny  as 
bailee.  The  practice  has  long  prevailed  in  this  court  U> 
admit  to  bail  in  like  cases  upon  a  showing  of  probable  er- 
ror. The  application  is,  however,  in  this  instance,  resisted 
by  the  state,  not  because  of  the  absence  of  sufficient  show- 
ing of  error  in  the  record,  but  on  the  broad  ground  that 
no  authority  has  been  conferred  upon  the  courts  of  thi& 
state  to  admit  to  bail  persons  convicted  of  felonies  pending 
proceedings  in  error.  That  contention  is  based  upon  the 
provision  contained  in  section  505  of  the  Criminal  CoJe^ 
viz.:  "Whenever  a  person  shall  be. convicted  of  a  felony, 
and  judgment  shall  be  suspended  as  aforesaid,  it  shall  be 
the  duty  of  the  court  to  order  the  person  so  convicted  iuta 
the  custody  of  the  sheriff,  to  be  imprisoned  until  the  case 
in  error  is  disposed  of."  The  meaning  of  that  provision 
is  too  obvious  to  be  aided  by  construction,  the  only  question 
being  whether  it  is  in  conflict  with  the  fundamental  law  of 
the  state.  It  might  be  supposed  that  so  important  a  ques- 
tion, and  one  so  frequently  arising  in  the  administration  of 
the  criminal  laws,  has  been  definitely  settled  by  the  courts 
of  this  country,  but  a  reference  to  the  cases  discloses  a  wide 
diversity  of  opinion  on  the  subject.  The  constitutional 
provisions  of  the  several  states,  so  far  as  they  relate  to  tiie 
subject  here  involved,  may  be  divided  into  two  classes.  In 
one  class,  which  includes  Iowa,  Maine,  Michigan,  Minne- 
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the  supreme  court  to  admit  to  bail  pending  proceedings  by 
writ  of  error. 

But  turning  from  the  decisions  to  the  constitution^  we 
are  impressed  with  the  thought  that  the  use  of  the  words 
therein^ ''all  persons,"  instead  of  "all  persons  before  con- 
viction/' was  for  a  purpose  and  not  accidental,  since  the 
one  proposition  then  settled  by  forty  years  of  judicial  dis- 
cussion was  that  the  two  provisions  could  not  be  interpreted 
to  mean  the  same  thing.  Another  thought  suggested  in 
this  connection  is  that  the  constitutional  guaranty  is  not 
the  beginning  of  the  law  of  the  subject,  but  like  kindred 
provisions  is  merely  a  declaration  of  existing  rights.  The 
use,  therefore,  of  the  term  "  bail,"  without  words  of  limita- 
tion or  qualification,  would  seem  to  imply  bail  as  under- 
stood by  the  common  law,  or,  more  accurately  speaking,  in 
accordance  with  the  practice  before  the  adoption  of  the  con- 
stitution. But  in  their  reference  to  that  practice  the  authori- 
ties are  unfortunately  not  harmonious.  For  instance,  it  is 
intimated  in  Langworth^a  Case,  supra,  that  the  allowance 
of  bail  both  before  and  after  sentence  was,  at  common  law, 
within  the  discretion  of  the  court,  while  in  Ex  parte  Ezell 
the  opposite  conclusion  is  reached  after  a  review  of  the  au- 
thorities. This  diversity  of  opinion  may,  it  is  believed,  be 
accounted  for  from  the  fact  that  while  it  was  customary 
for  the  king's  bench  to  admit  to  bail  after  verdict  and  sen- 
tence, such  practice  was  not,  strictly  speaking,  in  accord- 
ance with  the  course  of  the  common  law,  since  the  writ 
of  error  was  not  allowed  as  matter  of  right  to  review 
judgments  of  conviction  for  felonies,  but  by  the  favor  of 
the  king  or  attorney  general.  (2  Hawkins,  Pleas  of  the 
Crown,  654,  655;  1  Bac.  Abr.,  175;  2  Hale,  Pleas  of  the 
Crown,  129;  Rex  v.  Mayor,  2  Shower  [Eng.],  96;  JRex 
V.  Elwell,  2  Strange  [Eng.],  794;  Hurd,  Hab^s  Corpus, 
sees.  428-433.)  Perhaps  the  practice  in  the  supreme  court 
of  the  United  States  affords  the  most  satisfactory  interpre- 
tation of  the  rule  at  common  law,  since,  as  we  have  seen, 
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the  power  of  that  court  with  respect  to  the  subject  is  not 
defined  either  by  statute  or  by  the  constitution.  We  must, 
therefore  reject  the  doctrine  of  the  cases  which  on  the  one 
hand  deny  the  discretion  of  the  court  to  admit  to  bail  after 
sentence,  and  which  on  the  other  hand  deny  the  discretion 
to  refuse.  The  sound  rule,  as  already  intimated,  is  that  of 
the  common  law,  and  which  recognizes  the  power  of  the 
court  to  admit  to  bail,  upon  a  showing  of  ptobable  error 
which  would  call  for  a  reversal  of  the  judgment  in  all  save 
the  exceptional  cases  mentioned  in  the  constitution.  It  fol- 
lows that  the  provision  of  the  Criminal  Code  above  set  out, 
in  so  far  as  it  denies  the  discretion  of  this  court  to  admit  to 
bail  in  proper  cases  after  sentence,  is  in  conflict  with  the 
constitution  of  the  state.  It  is  conceded  that  tlie  showing 
of  err6r  is  in  this  instance  sufficient  under  the  rule  here 
announced.  The  petitioner  will  therefore  be  permitted  to 
give  bail,  conditioned  according  to  law. 


Application  allowed. 


Robert  R.  Kelley  et  al.  v.  Lucius  B.  Palmer. 

Filed  Novkmbbb  7,  1894.    No.  5414. 

Statute  of  Frauds:  Parol  W  abb  ant  y.  A  parol  promise  of  the 
grantor  of  real  estate  to  warrant  and  defend  the  title  of  his 
grantee  is  within  the  provisions  of  section  3,  chapter  32,  Com- 
piled Statntes,  and  therefore  void. 

Error  from  the  district  court  of  Adams  county.    Tried 
below  before  Gaslin,  J. 

The  facts  are  stated  in  the  opinion. 

Capps  &  Stevens,  for  plaintiffs  in  error: 

A  condition  cannot  be  ingrafted  by  parol  upon  a  convey- 
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ance  of  real  estate.  An  oral  promise  to  warrant  title  is 
within  the  statute  of  frauds.  {Marshall  County  Sigh  School 
Co.  V,  Iowa  Evangelical  Synod,  28  la.,  360;  Thompson  «» 
Thompson,  9  Ind.,  323;  Moser  v.  Miller,  7  Watts  [Pa.], 
156 ;  Chapman  v,  Oordan^  29  Ga.,  250 ;  Dunbar  v.  Stickler, 
45  la.,  384;  Consolidated  Statutes,  sec.  1787;  Mitchell  v. 
Warner,  5  Conn.,  521 ;  Commonwealth  v.  Robinson,  1  Watts 
[Pa.],  160 ;  Bliss  v,  Thompson,  4  Mass.,  488 ;  Kerr  v.  Shaw, 
13  Johns.  [N.  Y.],  236.) 

J.  B.  Cessna,  contra: 

When  title  to  a  portion  of  land  fails  and  there  was  a 
parol  agreement  made  at  the  time  of  sale  to  warrant  the 
title,  there  may  be  a  recovery  back  of  part  of  the  purchase 
money.  {Close  v.  Zell,  21  Atl.  Rep.  [Pa.],  770;  Drinker  v. 
Byers,  2  Pen.  &.  W.  [Pa.],  528;  Brown  v.  Moorhead,  8  S. 

6  R.  [Pa.],  569.) 

The  statute  of  frauds  does  not  prevent  a  recovery  of  dam- 
ages for  the  breach  of  a  verbal  contract  for  the  sale  of  land. 
{Bellv.  Andrews,  4  Dall.  [U.  S.],  152;  George  v.  Baiioner, 

7  Watts  [Pa.],  530 ;  Allen's  Estate,  1  W.  &  S.  [Pa.],  387 ; 
Moore  v,  SmaJl,  19  Pa.  St.,  461 ;  Thurston  v.  Franklin  Col- 
lege, 16  Pa.  St.,  154;  Bowser  v.  Cessna,  62  Pa.  St.,  148; 
Walker  v.  France,  5  Atl.  Rep.  [Pa.],  208 ;  MeOrSon  v.  Kaine, 
63  Pa.  St.,  335;  Ooettel  v.  Sage,  27  Am.  L.  Reg.  [Pa.], 
253.) 

Money  paid  on  purchase  of  land  with  belief  that  pur- 
chaser is  getting  a  good  title  may  be  recovered  back. 
(  Wamslev  v.  Crook,  3  Neb.,  344 ;  McMurtry  v.  Brown,  6 
Neb.,  368  ;  Frederick  v.  Campbell,  13  S.  &  R.  [Pa.],  136.) 

Post,  J. 

This  is  a  petition  in  error  from  the  district  court  for 
Adams  county,  and  presents  for  review  a  judgment  therein 
in  favor  of  the  defendant  in  error  and  against  the  plaintiffs 
in  error.     The  cause  of  action  alleged  in  the  district  court 
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IB  that  the  plaintiff  therein  purchased  from  the  defendants 
certain  real  estate  in  the  citj  of  Hastings  and  accepted  a 
deed  therefor  from  one  Craig,  who,  it  was  agreed,  held  the 
legal  title  that  the  defendants,  at  the  time  of  the  sale  afore- 
said, verbally  promised  "to  warrant  and  guaranty"  the 
title  to  said  premises,  and  that,  relying  upon  such  promise, 
the  plaintiff  paid  the  full  consideration  therefor.  There  is 
a  further  allegation  of  an  ouster  under  a  judgment  in  favor 
of  one  Weigel,  the  holder  of  the  paramount  title,  with 
prayer  for  judgment.  The  answer  is  a  general  denial. 
Numerous  errors  are  assigned,  but  one  of  which  will  be 
DOticed,  viz.,  that  the  trial  court  erred  in  receiving  evidence 
of  the  alleged  contract  of  warranty.  The  first  proposition 
of  the  plaintiffs  in  error  is  that  the  contract  alleged  is 
within  the  express  terms  of  the  statute  of  frauds,  and, 
therefore,  void.  The  provision  of  statute  to  which  we  are 
referred  is  found  in  section  3,  chapter  32,  Compiled  Stat- 
utes, entitled  "Frauds,"  as  follows:  "No  estate  or  interest 
in  land,  other  than  leases  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be  created,  granted, 
assigned,  or  surrendered  or  declared,  unless  by  act  or 
operation  of  law,  or  by  a  deed  or  conveyance  in  writing, 
sabscribed  by  the  party  creating,  granting,  assigning,  sur- 
rendering, or  declaring  the  same."  The  contention  of  the 
defendant  in  error  is  in  effect  that  the  words  "or  in  any 
manner  relating  thereto"  apply  to  what  immediately  pre- 
cedes them  only,  or,  in  other  words,  to  trusts  concerning 
lands,  and  not  to  estates  or  interests  therein;  that  the  con- 
tract alleged  is  a  mere  promise  to  repay  the  purchase 
money  upon  a  failure  of  title,  and  accordingly  not  within 
the  provisions  of  the  statute.  To  support  that  contention 
we  are  referred  to  Bell  v,  AndrewSy  4  Dall.  [U.  S.],  152; 
George  v,  Bartonei'j  7  Watts  [Pa.],  532,  and  other  cases 
from  the  same  court.  While  the  earlier  Pennsylvania 
cases  fully  sustain  the  proposition  that  a  verbal  promise  to 
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warrant  the  title  to  real  estate  is  not  within  the  statute, 
those  cases  cannot  be  accepted  as  authority  in  this  state, 
for   the  reason   that  the    fourth   section  of  the  English 
statute  of  frauds,  of  which  the  provision  above  set  out  is 
a  substantial  copy,  had  not  then  been  enacted  in  that  state. 
It  is,  for  instance,  said  in  George  t?.  Bartonery  auproy  that 
''We  have  not  re-enacted  the  fourth  section  of  the  29 
Ch.  2,  c.  3,  which  forbids  it;   and  the  provisions  of  the 
three  first  sections,   condensjed  by  our   statute  into  one, 
merely  operate  upon  the  estate.     We  might  as  well  doubt 
whether  an  action  could  be  maintained  on  a  parol  contract 
of  marriage."     A  warranty,  according  to  the  law  of  real 
estate,  was  formerly  understood  to  mean  a  covenant  real, 
by  which  the  ieolfor,  or  donor,  of  lands  undertook  to  de- 
fend the  feoffee,  or  donee,  in  possession,  and  to  give  land  of 
equal  value  in  case  the  latter  was  evicted  therefrom  (Rap. 
&   Law.  Die,  title  "Warranty.")      A   covenant   was    a 
promise  under  seal  and  usually  contained  in  a  deed  or  in- 
strument sealed  and  delivered  by  the  promisor.  (Rap.  & 
Law.  Die,  title  "Covenant.")     The  action  of  covenant  at 
common  law  was  allowed  only  for  the  breach  of  a  promise 
in  writing  under  seal.  (BurrrelPs  Law  Die,  3971;  Chitty, 
Pleading,  116;  Brown,  Actions,  352;  Kerr  v.  Shaw ^   13 
Johns.  [N.  Y.],  236.)     Viewed   in  the  light  of  those  au- 
thorities, it  seems  that  an  undertaking  by  the  grantor  of 
land  to  warrant  and  defend  the  title  of  his  grantee  is  an 
interest  in  land  within  the  meaning  of  the  statute.     In 
fact,  that  proposition  appears  never  to  have  been  seriously 
questioned  except  in  Pennsylvania,  where,  as  we  have  seen, 
the  fourth  section  of  the  statute  of  frauds  was  not  in  force, 
and  in  Maine,  where  such  a  contract  is  declared  to  be  ob- 
viously within  the  statute.  (See  Bishop  v,  LUilej  5  Greenl. 
[Me.],  362.)     The  suggestion  that  the  action  below  was 
one  to  recover  the  purchase  money  on  a  failure  of  title  is 
evidently  an  after-thought.     It  was  essentially  an  action  for 
breach  of  the  alleged  contract  of  warranty  and  not  within 
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the  rule,  whereby  in  exceptional  cases  the'purchaser  of  real 
estate  may  maintain  an  action  for  the  recovery  of  the  pur- 
chase money  independent  of  the  covenants  contained  in  his 
deed.  The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  therein. 

Reversed. 


Charles  M.  Leightox,  appellee,  v.  Henry  T. 

Clarke,  appellant. 

FiLBD  NOVEUBKB  7, 1894.     No.  5220. 

1.  Review:  Conflicting  Evidence.    The  finding  of  a  lower 

court,  based  upon  conflicting  testimony,  will  not  bedistuibed  by 
this  court  unless  clearly  and  manifestly  wrong. 

2.  Partnership :  Agbebmbnt  of.  Dissolution.    Where  parties 

engaged  in  a  copartnership  business  enter  into  and  make  written 
agreement  or  agreements  governing  the  dissolution  of  such  co- 
partneiship,  held^  that  so  far  as  practicable  and  reasonable,  the 
court,  in  settling  the  business  and  adjusting  the  relations  be- 
tween such  parties,  will  be  governed  by  the  directions  of  the 
articles  of  agreement  of  dinM)lution,  to  the  extent  that  they  are 
applicable  to  such  adjustment  and  settlement 

3.  .     The  evidence  in  relation  to  the  accounting  between  the 

parties  examined,  and  held  sufficient  to  sustain  tho'finding  of  the 
lower  court. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Field,  J. 

Pound  &  Burr,  for  appellant. 

Marquett,  Deweeae  &  Hall,  contra. 

Harrison,  J. 

Charles  M.  Leigltton,  the  appellee,  commenced  this  action 
in  the  district  court  of  Lancaster  'county,  the  olgect  of  the 
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suit,  as  declared  in  the  petition  filed,  being  an  aocountiog 
of  the  affairs  of  a  copartnership  which  had  previously 
existed  between  him  and  Henry  T.  Clarke,  appellant.  The 
u nicies  of  agreement  pursuant  to  which  the  partnership 
was  formed  and  existed  were  as  follows: 

^'This  agreement,  made  and  entered  into  by  and  between 
Henry  T.  Clarke,  of  Omaha,  Nebraska,  and  Charles  M. 
Leighton,  of  Lincoln,  Nebraska,  witnesseth :  That  the  said 
parties  have  and  do  hereby  agree  to  enter  into  partnership 
for  the  purpose  of  engaging  in  the  drug,  paint,  and  oil 
trade  in  the  cities  of  Omaha  and  Lincoln,  Nebraska,  under 
the  following  stipulations  and  agreements,  to-wit: 

^' First — The  name  and  style  of  the  said  firm  in  Omaha 
shall  be  Leighton  and  Clarke,  and  in  Lincoln,  Leighton 
and  company. 

"  Second — That  during  the  first  year  of  said  copartner- 
ship, commencing  on  the  6th  day  of  September,  1883,  each 
of  said  parties  shall  contribute  to  said  business  the  sum  of 
fifty  thousand  (50,000)  dollars,  and  each  shall  share  equally 
in  the  profits  of  said  business. 

''Third — The  said  Leighton  shall  devote  all  his  time  and 
his  best  skill  and  energy  to  said  business  and  shall  have 
the  management  and  conduct  of  the  same,  with  and  under 
the  advice  of  said  Clarke;  and  for  his  said  services  he  shall 
receive  a  salary  at  the  rate  of  twenty-five  hundred  (2,500) 
dollars  per  annum,  and  in  addition  thereto  his  necessary 
and  reasonable  expenses  when  travelling  on  the  business  of 
said  firm. 

"Fourth — There  shall  be  kept,  at  all  times  during  the 
existence  of  said  partnership,  just  and  true  books  of  ac- 
count, which  shall  be  at  all  times  open  to  the  inspection 
and  examination  of  both  of  said  parties,  who  shall  for  that 
purpose  have  free  access  thereto  at  any  and  all  times. 

"Fifth — The  said  parties  also  agree  that  once  in  each 
year,  or  oftener  if  required,  upon  the  request  of  either  of 
said  partners,  a  true,  just,  and  perfect  account  shall  be  made 
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and  rendered  of  all  profits  or  losses  made  or  sustained  in 
the  course  of  the  business  of  the  firm^  and  also  of  all  paj- 
mentSy  receipts,  and  disbursements,  made  or  received,  con- 
nected with  said  business,  and  the  said  account  being  so 
made,  the  shares  of  profits  to  which  each  may  be  entitled 
shall  be  then  divided  and  paid. 

'^  Sixth — It  is  also  agreed  that  upon  any  excess  of  capital 
which  either  of  said  parties  may  contribute  to  the  business 
of  said  firm,  over  and  above  that  contributed  by  the  other 
party,  interest  shall  be  allowed  upon  such  excess  in  favor 
of  the  party  so  contributing  the  same,  at  the  rate  of  nine 
per  cent  per  annum." 

The  copartnership  engaged  in  the  business  named  in  the 
agreement  in  the  cities  indicated,  and  continued  in  the  city 
of  Omaha  until  December  1,  1884,  when  the  partnership 
business  there  was  discontinued,  and  the  copartnership  dis- 
solved, the  following  being  the  contract  of  dissolution  en- 
tered into  regarding  the  Omaha  portion  of  the  business: 

"This  memorandum  of  agreement,  made  this  19th  day 
of  December,  1884,  by  and  between  C.  M.  Leighton  and 
Henry  T.  Clarke,  constituting  the  firm  of  Leighton  & 
Clarke,  and  doing  business  in  the  city  of  Omaha,  Douglas 
county,  Nebraska,  witnesseth :  That  said  Leighton  has  sold 
and  hereby  conveys  uiito  said  Clarke  all  his  interest  in  and 
to  all  drugs  and  goods  of  every  nature  and  description 
whatever  of  the  said  firm  of  Leighton  &  Clarke,  in  the 
said  city  of  Omaha,  and  the  said  Leighton  hereby  relin- 
quishes unto  said  Clarke  all  his  interest  in  and  to  the  busi- 
ness of  said  firm  in  said  city  and  hereby  withdraws  from 
said  firm.  The  business  of  said  firm  of  Leighton  in  said 
city  of  Omaha  shall  be  settled  between  the  parties  hereto, 
upon  the  following  basis,  viz.:  1.  The  said  Clarke  shall 
have  all  the  goods  and  stock  of  said  firm  in  said  city  of 
Omaha,  the  value  thereof  to  be  calculated  and  computed 
at  the  cost  price  of  the  same,  adding  freightage  thereto,  and 
the  cost  price  aforesaid  shall  be  reckoned  according  to  the 
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inventorj  of  said  goods  and  stock  made  December  1, 1884; 
that  is  to  say,  the  said  Clarke  shall  account  to  said  Le«ghton 
on  final  computation  for  the  said  goods  and  stock,  reckon- 
ing the  value  of  the  same  upon  the  basis  of  said  inventory, 
adding  cost  of  freightage  thereto;  provided  that  in  case 
any  errors  may  hereafter  be  discovered  in  said  inventory, 
then  the  pame  sliall  be  corrected  in  that  regard  so  as  to  be 
in  accordance  with  the  true  amount  of  goods  and  stock  on 
hand  at  the  date  aforesaid.  2.  The  said  Clarke  is  to  collect 
all  debts  due  to  said  firm.  3.  The  said  Clarke  is  to  pay  all 
the  indebtedness  of  said  firm  now  outstanding  against  the 
same  as  shown  by  the  books  of  said  firm.  4.  All  matters 
relating  to  insurance  of  any  stock  heretofore  owned  by 
said  firm  in  said  city  of  Omaha  are  to  remain  undivided 
and  precisely  the  same  as  if  this  agreement  had  not  been 
made.  5.  The  said  Clarke  shall  proceed  as  speedily  as  may 
be  convenient  and  advisable  to  settle  and  wipd  up  the  busi- 
ness of  said  firm  in  the  city  of  Omaha,  and  after  the  said 
business  shall  have  been  cleared  up,  a  computation  shall  be 
made  by  the  parties  hereto  of  the  amount  received  by  said 
Clarke,  including  the  value  of  the  goods  mentioned  in 
paragraph  1  above,  and  also  of  the  amount  paid  out  by 
him,  including  the  capital  stock  paid  in,  and  therefrom  a 
payment  shall  be  made  by  one  to  the  other,  sufficient  to 
make  equal  the  amount  paid  and  received  by  each  of  the 
parties  hereto." 

In  the  city  of  Lincoln  the  partnership  and  business  was 
continued  until  March  4,  1885,  when  the  following  agree- 
ment of  dissolution  and  settlement  with  reference  to  it 
was  entered  into,  to-wit: 

^'This  memorandum  ot  an  agreement  made  and  entered 
into  this  4th  day  of  March,  1885,  by  and  between  Charles 
M.  Leighton,  of  Lincoln,  Nebraska,  and  Henry  T.  Clarke, 
of  Omaha,  Nebraska,  witnesseth : 

"1.  That  the  partnership  relation  heretofore  existing  be- 
tween the  parties  above  named,  under  .the  firm  name  of 
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LeightoD  &  Co.,  of  said  citj  of  Lincoln,  is  this  day  dis- 
solved by  mutual  consent. 

'^2.  That  the  said  Clarke  is  to  bj  and  remain  the  sole 
owner  of  the  business  and  good-will  of  said  firm,  with  au- 
thority to  continue  said  business  should  he  so  desire. 

"3.  That  the  said  Clarke  is  to  have  all  of  the  store  fixt- 
ures and  also  all  of  the  goods  of  said  firm,  both  now  on 
hand  and  in  transit 

^'4.  That  the  said  Clarke  is  to  assume  and  pay  ofi^  all  of 
the  indebtedness  of  said  firm  as  shown  by  the  books  of 
said  firm. 

"  6.  That  said  Leighton  is  to  have  and  collect  all  indebted- 
ness due  or  owing  to  said  firm  of  every  nature  and  descrip- 
tion whatever  as  siiown  by  the  books  of  said  firm. 

'^6.  That  an  invoice  shall  be  taken  of  the  store  fixtures 
and  goods  of  said  firm,  immediately  upon  the  signing  of 
this  agreement. 

'^7.  That  the  final  settlement  between  the  parties  hereto, 
of  the  matters  growing  out  of  said  firm's  business,  shall  be 
made  as  follows:  (1.)  The  said  Clarke  shall  be  charged 
with  the  goods  of  said  firm  received  by  him,  including 
store  fixtures,  the  same  to  be  calculated  at  their  actual 
value,  less  two  per  cent  for  discount,  to  which  value  freight 
shall  be  added.  (2.)  The  said  Leighton  shall  be  charged 
with  the  par  or  face  value  of  all  indebtedness  due  to  said 
firm  and  tamed  over  to  him,  as  stated  in  the  fiflh  para- 
graph of  this  agreement,  but  from  said  par  or  face  value 
two  per  cent  shall  be  deducted  for  discount;  and  he  shall 
also  be  charged  with  one-half  of  the  amount  of  unpaid 
insurance  now  in  litigation,  deducting  the  one-half  of  the 
profits  made  by  the  firm  of  Leighton  &  Clarke  in  said  city 
of  Omaha.  (3.)  The  said  Clarke  is  to  be  credited  with  all 
same  paid  or  agreed  to  be  paid  by  him  upon  the  indebted- 
ness of  said  firm,  as  stated  in  the  fourth  paragraph  of  this 
agreement.  (4.)  That  as  soon  as  the  invoice  mentioned  in 
the  sixth  paragraph  of  this  agreement  is  completed,  a  bal- 
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ance  shall  be  struck  between  the  parties  hereto  of  all  mat- 
ters growing  out  of  said  firm's  business,  and  whatever  bal- 
ance shall  be  found  to  be  due  from  either  of  said  parties  to 
the  other  shall  be  paid  as  follows:  If  the  balance  shall  be 
due  from  the  said  Lieighton  he  shall  turn  over  to  the  said 
Clarke  a  sufficient  amount  of  the  accounts  received  by  said 
Leighton  from  said  firm's  business  to  pay  off  such  balance^ 
the  said  accounts  to  be  selected  by  said  Clarke  from  those 
turned  over  to  said  Leighton.  But  if  the  balauce  shall  be 
found  to  be  due  from  the  said  Clarke,  that  buch  balance 
shall  be  paid  from  the  said  Clarke  in  goods,  and,  in  case 
said  Leighton  shall  desire  them,  such  goods  to  be  selected 
by  said  Leighton  for  a  general  stock  for  retail  drug  busi- 
ness, reckoning  the  prices  of  such  goods  the  same  as  in  the 
invoice  hereafter  to  be  made,  as  previously  stated  in  their 
contract;  in  case,  however,  said  Clarke  should  prefer  to  do 
so,  he  may  pay  such  balance  to  said  Leighton  in  money 
within  sixty  days  after  the  completion  of  said  invoice. 

'^  8.  That  all  matters  growing  out  of  any  insurance  in 
Omaha  shall  remain  undivided  and  unsettled  between  the 
parties  hereto  precisely  as  if  this  agreement  had  not  been 
made. 

'^  9.  That  in  case  any  difference  should  hereafter  arise 
between  the  parties  hereto  in  relation  to  the  settlement  and 
balancing  up  of  the  business  mentioned  in  this  agreement, 
then  each  of  the  parties  hereto  shall  select  an  arbitrator, 
and  the  two  then  chosen  shall  select  a  third,  and  the  three 
so  choien  shall  arbitrate  and  adjust  the  matter  in  difference 
between  said  parties  and  fix  and  determine  the  amount  to 
be  paid  from  one  to  the  other  of  said  parties  under  this 
agreementi  and  such  determination  shall  be  final  and  con- 
clusive/' 

The  answer  of  appellant  admitted  the  copartnership  and 
the  ensuing  business  relations  between  the  parties  and  dis- 
solution and  agreements  therefor  as  pleaded  in  the  petition. 
The  appellant  further  states  in  his  answer  that  in  the  month 
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of  Augost,  1884,  the  firm  suffered  a  loss  by  fire  which  de- 
stroyed a  large  portiou  of  the  stock  of  goods  in  its  store  at 
Omaha,  and  that  at  the  time  of  the  fire  the  stock  was  in- 
sured in  the  sum  of  $84,500,  and  Leighton,  appellee 
herein,  who  was  in  charge  of  the  business,  in  the  process 
of  adjustment  by  the  insurance  companies  of  the  loss,  in 
an  attempt  to  defraud  said  insurance  companies,  made,  or 
caused  to  be  made,  a  false  inventory  of  the  goods  which 
were  undamaged  by  the  fire,  by  which  it  appeared  that  the 
loss  was  greater  than  it  really  was;  that  this  was  done 
without  the  consent  or  knowledge  of  Clarke.  The  amount 
of  loss  as  Bgured  in  the  first  instance  was  $54,351.60, 
which,  after  some  controversy  between  the  companies  and 
the  firm,  was  reduced  to  $39,401.^15,  which  was  agreed  to 
l)e  the  amount  of  the  loss.  A  number  of  the  insurance 
companies,  probably  half  of  them,  paid  the  sums  due 
from  them  respectively,  amounting  in  the  aggregate  to 
$19,854.91;  that  the  insurance  companies  gained  infor- 
mation which  excited  their  suspicions  in  regard  to  the 
accuracy- of  the  inventory  upon  which  the  adjustment  had 
been  based,  and  those  companies  which  had  made  payment 
instituted  suits  for  the  return  of  the  sums  so  paid,  and  the 
others  refused  payment,  thus  forcing  Clarke  to  sue  them ; 
that  the  action  of  the  companies  was  predicated  upon  the 
clause  contained  in  each  of  the  policies  providing  in  sub- 
stance that  if  any  fraud  is  practiced  by  the  assured,  or  mis- 
representation made,  a  forfeiture  of  all  rights  under  the 
terms  of  the  policy  ensues.  The  result  of  the  actions  was 
adverse  to  the  firm ;  the  companies  which  had  paid  recov- 
ering a  portion  of  the  amounts  paid,  and  the  ones  against 
whom  actions  were  commenced  by  the  firm  succeeding  in 
reducing  the  amounts  claimed,  the  aggregate  amounts  as 
fixed  by  the  juries  being  $25,902.30,  which,  it  is  alleged, 
is  much  less  than  the  loss  suffered,  and  the  difference  be- 
tween this  sum  and  what  he  alleges  was  actually  lost  the 
appellant  claims  should  be  allowed  him  against  Leighton 
32 
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as  damages.  There  are  further  allegations  in  the  answer 
setting  forth  the  failure  of  the  appellee  to  contribute  hi» 
full  share  of  the  stock  of  the  firm  as  contemplated  bj  the 
articles  of  copartnership,  his  paying  interest  from  funds 
belonging  to  the  firm  on  his  individual  note  due  a  bank, 
and  some  other  matters  in  which  it  is  charged  he  desigued 
to  defraud  or  cheat  his  partner.  The  answer  concluded  with 
a  prayer  for  accounting  along  the  lines  stated  in  the  an- 
swer or  bearing  in  mind  the  affirmative  matters  alleged 
therein.  The  reply  gives  the  appellee's  version  of  the  fire 
and  the  actions  of  the  different  parties  in  reference  to  the 
adjustment  of  the  loss  and  other  matters  connected  there- 
with ;  denies  any  intent  on  the  part  of  appellee  to  defraud 
the  insurance  companies  or  in  any  manner  to  misrepresent 
the  value  of  the  goods  not  destroyed,  or  to  falsely  swell  or 
increase  the  amount  of  the  loss;  relates  the  history  of 
the  payment  by  some  of  the  companies  and  their  suits  for 
and  recovery  of  a  portion  of  such  payments,  the  actions 
against  the  others  by  the  firm,  and  agrees  in  the  amounts 
recovered,  and,  in  the  main,  with  the  allegations  in  regard 
to  the  same  facts  in  the  answer,  but  denies  all  charges  of 
fraud  or  deceit  in  all  other  matters  as  strenuously  as  those 
referring  to  the  loss  by  fire  and  its  adjustment,  and  further 
states  that  Clarke  had  as  full  and  free  .access  to  the  busi- 
ness of  the  firm  in  all  its  particulars,  after  the  fire,  as  the 
appellee,  and  was  as  fully  cognizant  of  all  the  actions  of 
the  parties  in  the  insurance  mattei*s  referring  to  the  loss  and 
its  adjustment  as  had  or  was  the  appellee.  There  are  some 
further  allegations  in  the  reply  denying  the  appellant's 
statements  in  his  answer  wherein  the  appellee's  conduct  and 
good  faith  are  called  in  question  regarding  his  contribu- 
tions to  the  stock  by  executing  his  individual  note  for 
$10,000  and  delivering  it  to  the  firm  and  crediting  himself 
with  a  like  sum  of  stock,  and  the  reference  in  the  answer 
to  a  $5,000  note  and  his  payment  of  the  interest  to  the 
bank  with  money  belonging  to  the  firm,  which  need  no^ 
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here  be  more  specifically  noted.  The  reply  closes  with  a 
general  denial  of  each  and  every  allegation  not  specifically 
admitted.  There  was  a  trial  to  the  court  which  resulted  in 
the  following  findings  and  judgment,  viz.: 

**  This  cause  having  been  heretofore  on  a  day  of  a  former 
term  of  this  court,  to-wit,  April  16,  1890,  tried  and  sub- 
mitted to  the  court,  now  comes  on  for  final  determination, 
and  after  due  consideration,  and  being  fully  advised  in  the 
premises,  the  court  finds  that  there  is  nothing  due  the  plaint- 
iff upon  the  cause  of  action  set  forth  in  the  petition  herein 
from  the  defendant.  The  court  further  finds  that  the  evi- 
dence fails  to  establish  the  charge  of  fraud  against  the 
plaintiff  made  in  the  defendant's  answer  and  cross- petition 
against  the  plaintiff  concerning  the  loss  by  fire  in  Omaha, 
and  tl^  court  further  finds  that  there  is  nothing  due  the 
defendant  from  the  plaintiff  upon  the  cause  of  action  set 
forth  in  the  answer  and  cross-petition  of  the  said  defend- 
ant. Finds  that  the  costs  should  be  apportioned  between 
the  parties  as  follows:  Each  party  to  pay  his  own  witness 
fees,  and  all  other  costs  to  be  equally  divided  between  the 
parties  to  this  action.  It  is  therefore  considered  and  ad*- 
judged  by  the  court  that  the  plaintiff  take  nothing  upon 
the  cause  of  action  set  forth  in  his  petition,  and  that  as  to 
sach  cause  of  action  the  defendant  go  hence  without  day ; 
and  that  the  defendant  take  nothing  upon  the  cause  of  action 
set  forth  in  his  answer  and  cross-petition,  and  that  as  to  said 
cause  of  action  the  plaintiff  go  hence  without  day,  and  that 
the  plaintiff  and  defendant  each  pay  their  own  witness  fees 
and  also  that  each  party  hereto,  plaintiff  and  defendant, 
pay  one-half  the  costs  of  this  action ;  the  costs  of  the  plaint- 
iff, including  witness  fees,  being  taxed  at  $47.74,  and  the 
defendant's  costs,  including  witness  fees,  being  taxed  at 
$69.74,  and  for  all  of  which  execution  is  hereby  awarded. 
To  all  of  which  findings  and  decree  each  of  the  parties 
hereto  duly  and  severally  except  and  pray  an  appeal,  which 
is  by  the  court  allowed,  and  forty  days  from  the  rising  of 
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the  court  are  hereby  given  them  to  reduce  their  eikoeptiona 
to  writing." 

The  cAne  was  brought  to  this  court  by  an  appeal  on  the 
part  of  Henry  T.  Clarke. 

We  will  first  dispose  of  the  question  of  the  fraud  and 
deceit  of  plaintiff  alleged  in  the  answer.  The  court  be* 
low  finds  that  'Hhe  evidence  fails  to  establish  the  charge 
of  fraud  against  the  plaintiff,  made  in  the  defendant's  an- 
swer/' and  after  a  careful  examination  of  all  the  testimony 
bearing  upon  this  particular  point  we  cannot  say  that  this 
finding  is  manifestly  or  clearly  wrong;  this  being  true,  in 
accordance  with  the  established  rule  of  this  court,  we  will 
not  disturb  it.  This  eliminates  from  our  further  consider- 
ation of  the  case  all  questions  arising  from  and  connected 
with  the  main  one  of  the  fraud  and  deceit  of  plaintiff  as 
a  foundation  for  a  claim  of  damages  in  favor  of  appellant 
against  appellee,  and  our  task  is  narrowed  to  an  accounting 
between  the  parties,  in  which  we  have  furnished  us  by 
them  the  articles  of  copartnenship  and  the  two  contracts  of 
dissolution  for  our  direction  and  government,  and  with  the 
provisions  of  which,  in  so  far  as  we  are  able  to  understand, 
construe,  and  apply  them,  we  will  attempt  to  comply,  for 
certainly  wherein  the  parties  themselves  have  mapped  out 
the  course  of  settlement,  if  reudouable  and  practicable,  it 
should  be  observed  and  followed.  We  have  in  evidence 
in  the  case  some  statements  of  the  accounts  between  the 
parties  referring  to  the  business  as  conducted  in  Omaha, 
and  also  in  Lincoln,  and  considerable  testimony  of  the 
same  nature  in  regard  to  certain  items  of  account  which 
were  not  included  in  any  of  the  statements  or  lists  fur- 
nished by  the  book-keeper  or  experts  who  examined  the 
books.  Taking  our  figures  then  from  the  testimony,  not 
from  any  particular  lists  or  portions  of  the  testimony,  but 
using  such  as  seemed  from  a  consideration  of  all  the  evi- 
dence the  true  figures  as  to  particular  items  in  the  account, 
and  accepting  and  being  guided   in  our  estimates  by  the 
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articles  of  dissolution  as  viewed  or  construed  in  connection 
with  the  agreement  of  copartnership  and  comparison  of 
the  figures,  a  balancing  of  the  accounts  brings  us  to  the 
same  conclusion  as  that  reached  by  the  trial  court, — that 
neither  appellee  nor  appellant  has  proven  anything  due  him 
from  the  other,  and  that  the  judgment  in  accordance  with 
such  finding  is  correct,  hence  it  is 

Affibmed. 


Charles  McDonald  v.  B.  Beer. 

Filed  November  7,  1894.    No.  6690. 

Usury :  Renewal  Notes.  Where  a  loan  is  made  at  a  legal  rate 
of  interest  and  a  note  ezecnted  as  evidence  of  the  indebtedness 
thereby  created,  and  at  the  maturity  of  the  note  a  contract  is 
made  by  which  the  time  of  payment  is  extended  and  a  new 
note  is  given  in  which  is  included  interest  on  the  amoant  of  the 
loan  at  a  usarions  rate  for  the  time  of  the  extension,  the  re- 
newal note  is  tainted  with  usury. 

Error  from  the  district  court  of  Lincoln  county.  Tried 
below  before  Holcomb,  J. 

Oeorge  E,  French  and  /.  S.  Hoaglandy  for  plaintiff  in 
error. 

jB.  /.  Hinman  and  T.  Fulton  Oantt,  contra. 

Harrison,  J. 

On  the  6th  day  of  April,  1889,  the  plaintiff  instituted 
an  action  against  the  defendant,  the  object  of  which,  as 
stated  in  the  petition  then  filed,  was  the  recovery  of  a  judg- 
ment against  the  defendant  in  the  sum  of  $6,863.11  an  1 
interest,  the  aggregate  sum  then  due  plaintiff,  according  to 
his  petition,  from  defendant,  as  evidenced  by  two  protnis- 
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sory  notes  which  had  theretofore  been  executed  by  defendant 
and  delivered  to  plaintiff.     The  defendant's  answer  was  a 
plea  of  usury,  alleging,  in  substance,  that  the  notes  upon 
which  the  suit  was  brought  were  renewals  of  other  and 
prior  notes  and  these  were  renewals  of  prior  notes,  and 
thus  carrying  the  history  back  through  a  series  of  notes  to 
the  originals,  and  allying  that  all  were  tainted  with  usury 
by  reason  of  the  contract  which  was  made  between  the  par- 
ties, regarding  interest,  at  the   time  of  the  execution  of 
the  original  notes  which  were  given  by  defendant  to  plaint- 
iff as  evidence  of  the  indebtedness  created  by  a  loan  of 
money  then  made  by  plaintiff  to  defendant.     The  allega- 
tions of  the  answer  relating  to  usury  were  denied  in  reply 
filed  by  the  plaintiff.     The  case  was  tried  to  the  court  with- 
out the  intervention  of  a  jury,  and  resulted  in  a  finding  in 
favor  of  defendant  as  to  his  plea  of  usury,  and  judgment  < 
was  rendered  accordingly,  reducing  the  amount  of  plaint- 
iff ^s  recovery  and  allowing  costs  to  defendant.     Plaintiff 
filed  a  motion  for  a  new  trial,  which,  on  the  hearing,  was 
overruled,  and  the  case  was  brought  to  this  court  for  review 
by  petition  in  error  on  behalf  of  plaintiff.     The  counsel 
for  plaintiff  contend  that  the  original  contract  was  for  the 
payment  of  interest  at  the  rate  of  ten  per  centum  per  an- 
num, and  that  the  loan  in  its  inception  being  legal  and  not 
usurious,  that  the  facts  of  the  interest  being  raised  to  a 
higher  rate  than  the  lawful  one  at  the  date  of  a  renewal  or 
renewals,  of  which  there  were  several,  would  not  constitute 
the  contract  a  usurious  one,  and  cause  his  client  to  suffer 
the  result  of  contracting  for  or  taking  or  receiving  a  usu- 
rious rate  of  interest.     The  evidence  shows  that  the  loans 
were  effected  and  the  original  notes  given,  one  for  $5,000 
November  23,  1883,  and  one  for  $2,000  February  14, 1889, 
the  first  due  in  ninety  days  after  date,  and  the  second  in 
sixty,  and  each  drawing  interest  at  ten  per  centum  per  an- 
num;  that  on  March  22,  1884,  the  $5,000  note  was  re- 
newed by  a  note  in  the  sum  of  $5^140,  the  $140  being  the 
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interest  as  figured  on  the  five  thousand  from  November  23, 
1883,  to  March  22,  1884.  The  note  for  $2,000  of  date 
February  14,  1884,  and  the  note  for  $5,140  were  neither 
of  them  paid  at  maturity,  but  were  allowed  to  run  until 
January  16,  1886,  at  which  date  new  notes  were  given,  in- 
cludiug  interest  at  a  usurious  rate,  and  the  old  notes  were 
canceled  and  returned  to  the  defendant  in  error.  The  judge 
who  tried  the  case  in  the  district  court  evidently  adopted 
the  view  that  the  transaction  was  an  illegal  one  or  tainted 
with  usury  from  the  date  January  16, 1885,  when  the  first 
renewal  notes  were  given  in  part  for  the  interest  figured  at 
a  usurious  rate,  and  rendered  judgment  for  the  amounts 
loaned  with  legal  interest  from  the  dates  of  inception  to 
January  16,  1885,  deducting  therefrom  the  several  sums 
paid,  and  this  we  think  was  right  aud  according  to  the  cor- 
rect rule  of  law  as  applied  to  such  transactions.  Where  a 
loan  is  made  at  a  legal  rate  of  interest  and  a  note  executed 
as  evidence  of  the  indebtedness  thereby  created,  and  at  the 
maturity  of  the  note  a  contract  is  made  by  which  the  time 
of  payment  is  extended  and  a  new  note  is  given  in  which 
is  included  interest  on  the  amount  of  the  loan  at  a  usu- 
rious rate  for  the  time  of  the  extension,  the  renewal  note  is 
tainted  with  usury.  (Tyler,  Usury,  352;  Webb  v.  Bishop, 
7  S.  E.  Rep.  [N.  Car.],  698,  and  cases  cited.)  The  judg- 
ment of  the  district  court  is  therefore 

Affijrmed. 


Jennie  Lewis  v.  Scx>tia  Building  &  Loan  Associa- 
tion. 

Filed  November  7, 1894.    No.  5786. 

Beview:  Fikdings  and  Judgment:  Vabiance.  Where  the 
facte  admitted  by  the  pleadings  and  established  by  the  special 
findings  of  the  trial  ooart  are  at  variance  with  its  final  judg- 
ment, such  judgment  in  an  error  proceeding  must  be  reversed. 
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Errob  from  the  district  court  of  Greeley  county.  Tried 
below  before  Coffin,  J. 

James  Leuns,  O.  C  Wright,  E,  E.  Wright^  aod  J,  IL 
Hanna,  for  plaiutiff  in  error. 

T,  J.  Doyle,  contra. 

Ryan,  C. 

There  was  submitted  with  this  case  a  motion  to  quash 
the  bill  of  exceptions,  which  will  not  be  *passed  upon,  be* 
cause  no  necessity  exists  for  a  ruling  thereon  in  the  view 
which  we  take  of  the  pleadings  and  special  findings  made. 
In  the  petition  filed  by  the  appellant  in  the  district  court 
of  Greeley  county,  it  was  alleged  that  the  defendant  was 
organized  as  a  corporation,  under  the  laws  of  Nebraska, 
on  or  about  June  29,  1885,  and  that  plaintiff  at  that  time 
signed  for  and  became  the  owner  of  one  share  of  its  stock; 
that  afterwards  plaintiff  became  the  owner  of  other  shares 
of  stock ;  that  plaintiff  gave  notice  to  the  said  corporation, 
as  by  its  constitution  and  by-laws  she  was  required  to  do 
for  that  purpose,  of  her  withdrawal  of  her  stock,  and  that 
more  than  thirty  days  have  elapsed  since  said  notice  was 
given,  but  that  defendant  has  refused  to  permit  such  with- 
drawal and  has  refused  an  accounting  in  respect  to  plaint- 
iff's said  shares  of  stock.  Following  these  averments  was 
this  language :  '^  That  this  plaintiff  has  paid  into  said  cor- 
poration or  association,  as  weekly  dues  on  the  first  share 
above  mentioned,  233  weeks  at  forty  cents  per  week,  mak- 
ing the  sum  of  $93.20,  upon  which  this  plaintiff  is  entitled 
to  interest  at  the  rate  of  six  per  cent,  making  the  sum  of 
$15.38,  and  in  all  making  the  sum  of  $108.58  now  due 
this  plaintiff  from  said  corporation  or  association  upon 
the  fifst  above  mentioned  share ;  that  there  has  been  paid 
by  this  plaintiff  to  the  above  S.  K.  Paxton,  a  party  from 
whom  she  alleged  that  she  had  purchased  her  other  shares 
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of  stock,  into  said  corporation  or  association  as  weekly 
does  thereon  upon  her  two  remaining  shares  above  men- 
tioned, for  215  weeks  at  eighty  cents  per  week,  makii)g  the 
sum  of  $172,  upon  which  this  plaintiff  is  entitled  to  inter- 
est at  the  rate  of  six  per  cent,  making  the  sum  of  $28.40, 
and  making  in  all  the  sum  of  $200.40  due  this  plaintifl 
from  said  corporation  or  association  upon  her  two  shares 
assigned  to  this  plaintiff  by  S.  K.  Paxton  above  named; 
that  said  corporation,  the  Scotia  Building  &  Loan  Asso- 
ciation, is  indebted  to  this  plaintiff  upon  the  shares  of 
stock  above  mentioned  the  full  sum  of  $308.99,  and  that 
the  same  is  now  due  and  owing  to  this  plaintiff  upon  the 
said  three  shares  of  stock  in  the  said  corporation  or  asso- 
ciation, and  that  she  is  now  the  lawful  owner  and  holder  of 
tlie  same.''  There  was  a  prayer  for  judgment  for  the  sum 
of  $308.99,  with  interest  and  costs  of  suit.  The  defend- 
ant answered,  admitting  that  it  was  a  corporation  as  alleged 
in  the  petition,  and  that  plaintiff  signed  for  and  became 
the  owner  of  one  share  of  stock  in  said  association,  and 
became  a  member  thereof  on  or  about  the  29th  dav  of 
.  June,  1885.  Following  the  above  admissions  were  aver- 
ments as  follows: 

'' Defendant,  for  further  answer,  avers  that  on  or  about 
the  8th  day  of  October,  A.  D.  1885,  plaintiff  redeemed 
and  purchased  her  said  share  of  stock  from  said  association 
in  the  manner  provided  in  the  constitution  and  by-laws  of 
said  association  for  so  doing,  viz.,  theie  being  $200  ac- 
cumulated in  the  trta-^ury  of  said  association,  one  share  of 
the  capital  stock  of  said  defendant  was  offered  for  sale  at 
public  auction,  and  one  J.  M.  Marsh,  a  member  of  said 
association,  bid  therefor  a  premium  of  $57  and  said  share 
was  declared  sold  to  said  Marsh,  whereupon  said  Marsh, 
at  the  request  of  plaintiff,  transferred  his  said  bid  to  plaint- 
iff; whereupon  plaintiff,  in  pursuance  of  the  by-laws  and 
constitution  of  said  association,  executed  and  delivered  to 
defendant  her  bond  in  the  sum  of  $200  for  the  payment  of 
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said  share  of  stock  so  redeemed  by  her,  payable  in  weekly 
installments  of  forty  cents  principal  and  thirty  cents  in- 
terest. *  *  *  To  secure  the  payment  of  said  bond 
said  plaintiff,  in  conjunction  with  her  husband^  James 
Lewis,  executed  to  defendant  a  mortgage  deed  upon  the 
premises  therein  described.  *  *  *  Upon  the  execu- 
tion and  delivery  of  said  bond,  and  mortgage,  defendant 
paid  to  plaintiff  said  sum  of  $200  in  full,  including  said 
$57  premium  bid  therefor,  in  the  manner  following,  viz. : 
Defendant  executed  and  delivered  to  plaintiff  its  order  upon 
the  treasurer  of  said  association  in  the  words  and  figures 
following,  viz.: 
"'$143.  SooTiA,  Neb.,  Oct.  8,  1885. 

"^Treasurer  Scotia  Building  <&  Loan  Association,  pay 
to  Jennie  Lewis,  or  order,  $143,  account  of  one  share  re- 
deemed at  28 1  per  cent.         W.  L.  Johnson,  President. 

"*J.  M.  Marsh,  Secretary.  No.  9.' 

which  said  order  was  duly  honored  and  paid  by  said  treas- 
urer of  said  association,  and  indorsed  as  follows:  'Received 
payment,  James  Lewis.'  At  the  time  of  indorsing  said 
order  James  Lewis  was  the  duly  authorized  and  acting 
agent  of  plaintiff,  and  as  such  indorsed  said  order;  defend- 
ant therefore  avers  that  in  the  manner  foregoing  defendant 
paid  to  plaintiff  in  full  said  share  of  stock,  and  plaintiff's 
interest  therein  became  extinguished  except  as  a  debtor  of 
said  association. 

"Defendant,  for  further  answer,  says  that  after  the  ex- 
ecution of  said  bond  and  mortgage  plaintiff  became  in 
arrears  in  payment  of  her  weekly  dues  and  interest  for 
more  than  three  months,  and  defendant  commenced  an 
action  of  foreclosure  against  said  plaintiff  on  said  bond  and 
mortgage  and  caused  summons  to  be  served  upon  plaintiff, 
and  thereafter  plaintiff  went  to  the  clerk  of  said  court  in 
person  and  paid  the  costs  of  said  action,  and  to  the  treas- 
urer of  said  association  and  paid  her  arrears,  weekly  dues, 
interest,  and  fines,  and  kept  the  pass-book  furnished  by 
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defendant  containing  a  record  of  the  payments  of  the  same, 
and  has  at  all  times  since  the  redemption  of  said  share  of 
stock  recognized  the  redemption  thereof  and  said  obliga- 
tion to  pay  the  same.  Wherefore  defendant  avers  plaint- 
iff is  estopped  from  denying  the  redemption  of  said  share 
of  stock ;  that  said  share  was  the  only  share  of  stock  owned 
or  possessed  by  said  plaintiff  in  defendant  at  the  time  of 
the  redemption  thereof. 

"Defendant,  for  further  answer  to  said  petition,  denies 
that  S.  K.  Paxton  transferred  or  sold  two  shares  of  stock  in 
said  association  to  plaintiff,  and  alleges  the  fact  to  be  that 
one  James  Lewis,  husband  of  plaintiff,  bought  at  the  date 
set  forth  in  said  petition  from  S.  K.  Paxton  and  G.  C.  Paxton 
real  estate  in  the  village  of  Scotia,  Nebraska,  which  said 
real  estate  was  subject  to  and  incumbered  by  a  mortgage 
in  favor  of  defendant  to  secure  the  payment  of  five  shares 
of  stock  redeemed  by  said  Paxton,  and  said  James  Lewis, 
as  an  incident  to  the  purchase  of  said  property  and  as  part 
consideration  therefor,  assumed  the  payment  of  said  mort- 
gage indebtedness  to  defendant  and  took  an  assignment  of 
ten  shares  of  stock  in  defendant,  all  of  which  had  been  re- 
deemed or  assigned  to  defendant  as  security  for  said  shares 
redeemed  prior  to  the  purchase  of  said  .property  and  the 
assignment  thereof  to  said  James  Lewis.  At  the  date  of 
purchase  of  said  premises  and  taking  assignment  of  said 
shares  of  stock,  said  James  Lewis  was  the  owner  and  holder 
of  two  shares  of  stock  in  defendant,  and  each  member  is 
limited  to  ten  shares  of  stock,  and  to  avoid  a  violation  of 
said  by-laws,  said  James  Lewis  directed  two  shares  of  said 
stock  assigned  to  Jennie  Lewis,  which  was  done.  Said  two 
shares  of  stock  so  assigned  to  said  Jennie  Lewis,  plaintiff, 
had  been  fully,  redeemeil  by  and  paid  to  Paxton  long  prior 
to  the  transfer  thereof,  and  the  bond  of  said  Paxton  secured 
by  mortgage  deed  upon  said  premises  purchased  by  said 
James  Lewis,  executed  to  defendant;  that  plaintiff  had  no 
knowledge  of  the  assignment  of  said  shares  to  her  at  the 
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time  same  was  made  and  paid  no  consideration  therefor, 
and  upon  the  part  of  assignee  it  was  simply  assuming  the 
payment  of  a  debt  to  the  defendant  for  shares  redeemed  be> 
fore  the  same  were  assigned.  Said  association  has  not  yet 
paid  out  in  the  manner  provided  by  its  by-laws  and  consti- 
tution by  a  payment  of  all  its  shares  of  stock." 

The  answer  also  contained  a  further  allegation  as  to  losses 
sustained  in  which  plaintiff  should  participate,  as  well  as  a 
general  denial  of  all  allegations  not  admitted  or  qualified. 
To  this  answer  there  appears  to  have  been  no  reply.  Upon 
these  issues  the  parties,  having  waived  a  jury,  submitted  the 
case  to  the  district  court,  and  on  the  4th  day  of  December, 
1891,  said  court  made  a  finding  and  judgment  for  defend- 
ant and  overruled  plaintiff's  motion  for  a  new  trial.  There 
was  afterwards,  on  January  6,  1892,  special  findings  of 
fact  made  by  the  court  and  filed  in  the  case  which,  as  no 
objections  were  made  thereto,  we  shall  consider  as  properly 
in  the  record.     These  special  findings  were  as  foHuws: 

"First — Did  the  plaintiff  become  the  legal  owner  of  one 
share  of  stock  in  the  association  on  or  about  the  29th  day 
of  June,  1885? 

''Ans.  Yes,  about  that  date. 

"Second — If  the  plaintiff  did  own  one  share  of  stock  in 
said  association,  did  she  transfer  or  redeem  the  same?  If 
so,  when,  how,  and  to  whom  ? 

"Ans.  Yes,  she  redeemeil  it.  Money  paid  to  her  agent, 
James  Lewis,  and  which  fact  she  has  since  also  ratified 
about  July  27,  1887. 

"  Third — Did  the  plaintiff  at  any  time  own  two  shares  of 
stock  in  said  association  known  as  the  Paxton  shares;  and 
if  so,  when,  how,  and  to  whom  do  you  find  she  transferred 
or  redeemed  them,  if  you  fiud  that  she  transferred  or  that 
they  were  redeemed? 

"Ans.  Were  placed  in  her  name  because  James  Lewis 
could  not  hold;  they  were  at  the  time  pleilged;  she  did  not 
pay  or  pledge,  and  they  were  afterwards   turned  in    by 
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James  Lewis  to  pay  debt  for  which  they  were  pledged ;  she 
paid  no  money  on  them. 

"  Fourth — Did  the  plaintiff  give  notice  of  her  desire  to 
withdraw  from  the  association  as  provided  by  its  by-laws, 
thirty  days  before  the  commencement  of  this  action  ? 

'^Ans.  I  find  she  did. 

"  Fifth — How  much  money,  if  any,  do  you  find  that  the 
plaintiff  paid  to  said  association,  and  the  amount  paid  on 
each  share? 

'^Ans.  About  1^100  on  the  two  shares  secured  on  her  prop- 
erty. 

^' Sixth — Was  the  plaintiff  at  the  time  she  commenced 
this  action  the  owner,  or  did  she  have  any  interest  in  the 
shares  of  the  stock  of  the  building  and  loan  association ; 
and  if  so,  what  was  the  value  of  such  interest  ? 

"Ans.  She  owns  the  share  secured  on  her  property  and 
which  has  been  paid  out,  and  she  received  on  it  $170,  and 
has  paid  on  it  about  forty  cents  per  week  from  June  29, 
1885,  to  October  5,  1885,  and  forty  cents  weekly  dues  and 
thirty  cents  weekly  interest  from  October  12,  1885,  to 
about  July  29,1889,  and  eighty  cents  dues  and  sixty  cents 
weekly  interest  from  August  5,  1889,  to  September  29, 
1890,  and  the  main  portion  of  the  payment  was  her  money. 
It  was  to  the  extent  of  $100,  possibly  a  little  over  that 
sum.  She  and  her  husband,  James  Lewis,  paid  all,  or 
nea'rly  all,  money  to  the  association  without  separation  or 
distinguishing  any  fund  from  another,  if  any  special  fund 
existed,  and  it  is  quite  hard  to  tell  from  the  evidence  the 
plaintiff 's intention  in  regard  to  it  further  than  she  desired 
to  pay  the  loan  secured  on  her  premises." 

The  above  liberal  quotations  are  made  from  the  petition 
and  answer,  followed  by  the  special  findings  of  the  court, 
that  it  may  be  made  to  appear,  first,  what  facts  were  ad- 
mitted, and,  second,  upon  each  of  the  disputed  facts,  what 
was  the  judgment  of  the  court.  These  two  classes  of  facts 
having  been  settled,  it  is  not  difficult  to  determine  the  nature 
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of  the  transaction  between  the  plaintiff  and  defendant.  In 
the  first  place  the  plaintiff  took  one  share  of  stock  of  $200 
par  value,  in  exchange  for  which  she  seems  neither  to  have 
paid  anything  or  assumed  any  obligation.  There  was  after- 
wards paid  into  the  treasury  of  the  association  of  accumu- 
lations the  sum  of  $200.  For  the  privilege  of  borrowing 
this  $200  Mr.  Marsh,  whose  signature  is  attached  to  the 
order  above  quoted  as  secretary  of  the  association,  agreed 
to  pay  $57  premium.  His  right  to  borrow  $200  on  pay- 
ment of  this  premium  was  assigned  to  the  plaintiff,  who 
executed  her  bond  for  the  full  amount  of  tlie  principal, 
payable  in  installments  of  forty  cents  per  week,  interest 
thirty  cents  per  week.  To  secure  the  payment  of  these 
amounts  plaintiff  and  her  husband  executed  a  mortgage 
upon  the  plaintiff's  real  estate  for  the  security  of  the 
amounts  agreed  to  be  paid.  At  this  point  occurs  what  is 
called  the  redemption  of  her  share  of  stock ;  that  is  to  say, 
when  plaintiff  borrowed  the  $200  evidenced  by  her  bond, 
secured  by  mortgage,  and  received  the  amount  of  said  loan 
less  the  premium,  the  defendant,  as  it  is  alleged  in  its  an- 
swer, ^^paid  to  plaintiff  in  full  said  share  of  stock,  and 
plaintiff's  interest  therein  became  extinguished  except  as  a 
debtor  of  said  association."  It  seems  that  the  real  nature 
of  this  transaction  was  that  plaintiff  gave  her  bond  and 
mortgage,  her  husband  joining  in  the  latter,  for  the  sum  of 
$200,  and  actually  received  the  difference  between  that 
amount  and  $57  denominated  premiAm ;  that  is  to  say,  she 
actually  received  $143  on  her  bond  for  $200,  and  thence- 
forward her  relatiojis  with  the  defendant  wholly  ceased,  ex- 
cept that  she  remained  its  debtor.  Ordinarily,  we  under- 
stand that  a  share  of  stock  entitles  the  person  holding  it  to 
a  certain  interest  in  the  profits  of  the  corporation  as  well 
as  to  a  certain  right  to  control  its  action.  In  this  case, 
however,  the  payment  for  and  destruction  of  the  share  of 
plaintiff's  stock  were  simultaneous,  and  she  really  acquired 
nothing  but  a  loan  of  $200,  from  which  in  advance  was 
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taken  $67  as  a  premium.  It  would  be  difficult  to  imagine 
what  results  might  follow  if  there  shall  in  the  future  chauce 
to  be  a  sufficient  number  of  $200  accumulations  to  redeem 
all  the  shares  of  stock  of  this  building  and  loan  association. 
Should  there  not  in  such  event  be  a  residuum  of  $200  notes 
secured  by  mortgage,  and  if  so,  by  whom  would  they  be 
held?  If  by  the  loan  and  building  association,  who  could 
control  its  aflfairs  and  share  in  its  dividends  and  effects, 
there  being  no  holders  of  its  stock?  Would  it  not  be  true 
that  its  complete  redemption  must  of  necessity  extinguish 
all  hope  for  its  immortality?  It  was  pleaded  by  the  de- 
fendant that  the  plaintiff  owned  no  shares  of  stock  except 
this  one;  that  the  two  shares  of  stock  which  she  claims  to 
have  obtained  from  the  Paxtons  were  owned  by  her  hus- 
band and  taken  in  her  name  without  her  knowledge.  These 
averments  are  sustained  by  the  third  finding  of  the  court, 
from  which  it  also  appears  that  James  Lewis  was  the  real 
owner  and  turned  in  these  shares  of  stock  in  payment  of 
the  amount  for  which  they  had  been  pledged.  The  trans- 
action as  to  these  two  shares  of  stock  certainly  does  not, 
under  the  averments  of  the  answer  and  findings  of  the 
court,  create,  as  against  the  plaintiff,  a  personal  liability, 
whatever  rights  in  the  future  she  may  be  able  to  show. 

We  have  now  to  deal  with  but  the  first  share  of  stock, 
and  indeed  the  only  share  of  which  plaintiff  was  ever  the 
owner  so  far  as  the  record  discloses.  It  would  seem  from 
the  averments  of  the  answer  that  plaintiff  has  paid  the  full 
amount  which  was  due  on  her  bond  and  mortgage,  together 
with  all  liabilities  owing  by  her  to  the  association  in  respect 
of  the  single  share  of  stock  of  which,  as  we  have  seen,  she 
was  the  owner,  though  there  is  no  certainty  that  this  as- 
sumption is  correct.  The  finding  of  the  district  court  is 
not  exact  as  to  the  amounts  which  she  has  paid  as  distin- 
guished from  what  her  husband  has  paid  on  account  of  stock 
held  by  him.  It  is  clear,  however,  that,  under  the  plead- 
ings and  the  special  findings  as  made,  there  should  not 
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have  been,  as  there  was,  a  general  judgment  in  favor  of  the 
defendant.  It  may  be  that  a  fuller  disclosure  would  show 
that  in  fact  there  is  nothing  due  to  the  plaintiff.  On  the 
allegations  quoted  and  special  findings  made,  such  does  not 
seem  to  be  the  case.  It  is  evident  that  to  the  ascertainment 
whether  or  not  there  is  anything  due  from  either  party  to 
the  other,  an  accounting  is  indispensably  necessary.  The 
judgment  of  the  district  court  is,  therefore,  reversed  and 
the  cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


Spooner  R.  Howell,  appellee,  v.  Emma  Schlot- 

feldt  et  al.,  appellants. 

Filed  Novbmbbb  7,  1894.    No.  5163. 

Beview:  Conflicting  Evidbncb.  There  is  preeented  by  this  ap- 
peal only  questions  of  fact  in  respect  to  which  the  nvidenoe  waa 
conflicting.     The  judgment  appealed  from  is,  therefore,  affirmed. 

Appeal  from  the  district  court  of  Hall  county.  Heard 
below  before  Harrison,  J. 

W,  H,  Thompson  J  for  appellants, 

Abbott  &  Caldwell  and  Thummel  &  PUxtty  contra. 

Ryan,  C. 

This  action  was  brought  by  appellee  Howell  in  the  dis- 
trict court  of  Hall  county,  for  the  foreclosure  of  a  mechan- 
ic's lien  for  lumber  furnished  for  the  erection  of  a  dwelling 
house  on  a  lot  owned  by  Emma  Schlotfeldt.  William 
Wilier,  Frank  C.  Phillips,  and  Rittenhouse  &  Brage,  as 
holders  of  mechanics'  lieus  against  the  same  property,  were 
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made  defendants,  and  each  filed  an  answer  in  which  was 
prayed  the  foreclosure  of  such  lien  as  was  held  by  such  de- 
fendant. On  the  cross-petition  of  Frank  C.  Phillips  a 
judgment  and  decree  was  entered  December  23,  1890. 
Nothing  was  filed  in  this  court  until  January  5,  1892,  too 
late  for  review  of  this  particular  decree.  On  the  1 3th  of 
January,  1891,  the  issues  were  tried  as  between  the  other 
parties,  and  a  judgment  and  decree  was  entered,  respect- 
ively, in  favor  of  Spooner  R.  Howell,  William  Wilier,  and 
the  firm  of  Rittenhouse  &  Brage. 

In  the  brief  for  appellants  it  is  said  that  '^  as  to  the  de- 
fendant Wilier,  there  is  no  contention  except  as  he  is  con- 
nected with  the  general  decree  rendered  by  the  court." 
Probably  by  this  it  is  meant  that  he  is  brought  into  this 
court  that  all  parties  concerned  may  be  here  either  as  ap- 
pellants or  appellees.  Whatever  the  intention  may  be  in 
the  use  of  this  language,  it  presents  no  question  by  way  of 
argument,  and  hence  we  dismiss  Mr.  Wilier  from  further 
consideration. 

As  to  the  claim  of  appellee  Howell,  the  contention  was, 
and  is,  that  he  agreed  to  furnish  lumber  at  a  certain  rate  as 
fixed  by  a  statement  submitted  to  him  as  thg  proposition  of 
some  lumber  dealer  in  Omaha.  On  the  one  hand  it  was 
testified  that  there  was,  at  the  time  of  the  original  agree- 
ment, a  stipulation  that  to  the  list  price  a  margin  should 
be  allowed  for  trouble  of  hauling  the  lumber,  etc.  This 
was  denied  by  the  Schlotfeldts.  There  wa9  also  a  credit 
claimed  by  the  Schlotfeldts  on  account  of  lumber  returned. 
Mr.  Schlotfeldt,  in  giving  his  evidence,  was  unable  to 
state  whether  the  lumber  which  he  had  testified  that  he  re- 
turned had  been  charged  in  Howell's  bill  or  not.  Both 
these  matters  were  heard  on  conflicting  evidence,  and  the 
judgment  of  the  district  court  in  respect  to  them,  therefore, 
cannot  be  reviewed. 

As  against  the  claim  of  Rittenhouse  &  Brage,  there  were 
set  up  counter-claims  by  way  of  damages.     This  firm  drew 
33 
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the  plans  and  prepared  the  specifications  for  the  house  which 
was  built  for  the  Schlotfeldts,  and  appellants  claim  it 
was  represented  that  the  cost  would  not  exceed  $3^500, 
whereas  in  fact  it  was  in  excess  of  $6,000.  There  is  no 
question  made  that  in  the  progress  of  the  work  changes 
were  made,  each  involving  a  departure  from  the  plans  of 
these  architects.  What  additional  cost  these  changes  in- 
volved we  have  no  means  of  determining  accurately.  We 
do  not  deem  this  specially  important,  however,  for  the  sum 
of  $3,500  was  only  mentioned  as  the  architects'  opinions  as 
to  what  the  cost  would  be.  There  was  nothing  in  the  na- 
ture of  a  warranty  as  to  this  figure,  neither,  on  the  other 
hand,  is  there  any  showing  that  but  for  this  representation 
appellants  would  have  declined  to  accept  the  plans  as  sub- 
mitted to  them.  Under  these  conditions  there  was  no 
foundation  for  a  claim  for  damages  because  the  house  cost 
more  than  $3,500. 

There  was  also  a  claim  made  that  by  reason  of  certain 
plate  glass  being  placed  outside^  as  required  by  the  specifi- 
cations, instead  of  inside  the  sash,  appellants  were  greatly 
damaged.  There  was  a  conflict  in  the  evidence  as  to 
whether  plate  glass  should  be  placed  outside  or  inside,  and 
we  cannot  say  the  trial  court  erred  in  giving  the  weight  it 
did  to  the  evidence  on  this  point  The  judgment  of  the 
district  court  is 

Affirmed. 


Habrison,  J.,  not  sitting. 


42    450 

44  a&i 

42    450 

48  175  J.  McGregor  Adams  v.  Ralph  R.  Osgood. 

Filed  November  7, 1894.    No.  5750. 

1.  Taxation:  Yaliditt  of  Sale  fob  Portion  of  Taxes.  A 
oonnty  treaBurer  caQOot  make  a  valid  public  or  private  sale  of 
real  estate  for  non-payment  of  delinquent  taxes  due  thereon, 
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iiDleflB  in  Biicb  sale  are  included  all  taxes,  with  interest  and  166  W 

costs,  then  delinqoent  against  snch  real  estate.   State  v.  Sdmeff        S  ^ 

10  Neb.,  26,  TiUotson  v.  Smail,  13  Neb.,  202,  and  (yDanohue  v.  •§  ^ 

ffendrix.  13  Neb.,  267,  reaffirmed.  rr      ""l-i 

42    450 
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with  fall  force  to  a  purchaser  of  real  estate  sold  for  the  non-pay-  62  2Zin 

ment  of  delinquent  taxes.    Pennoek  v.  Douglas  County ^  39  Neb. »  02  543 

293,  re-affirmed. 


3.  :  Salbs:  Dibchasgs  of  Taxbs  Not  Included.    The 

sale  of  real  estate  by  a  county  treasurer  for  delinquent  taxes 
due  thereon  for  one  year  does  not  discharge  either  state,  county, 
or  dty  taxes  assessed  against  such  real  estate  for  prior  years, 
which  taxes  were  not  included  in  such  sale. 

4.  :  LiBNS:  Fobeclobubb.     The  only  way  by  which  a  valid 

tax  assessed  against  real  estate  in  this  state  can  be  discharged 
is  by  the  payment  of  such  tax,  unless  such  real  estate  be  sold 
therefor  and  the  holder  of  the  tax  lien  fails  to  bring  suit  to  fore- 
close the  same  for  fiye  years  after  the  expiration  of  the  time  ta 
redeem. 

6.  :  :  Sales.    The  tax  sales  and  liens  mentioned  in 

sections  119  and  181  of  the  revenue  law  of  1879  have  reference 
only  to  valid  tax  sales  and  valid  liens  arising  therefrom. 

6.  :  Sales:  Retubn:  Pbiyatb  Salbs.  Until  a  county  treas- 
urer has  made  a  return  to  the  county  clerk  of  his  county  of  the 
public  sale  of  lands  for  taxes  held  by  him  in  pursuance  of  sec- 
tion 109  of  the  revenue  act  of  1879,  he  has  no  authority  to  sell 
lands  at  private  sale  for  delinquent  taxes  due  thereon. 

7.  Invalid  Tax  Sales:  Rights  of  Puschasebs:  Subbogation^ 

Where  a  sale  made  of  real  estate  for  taxes  is  invalid  the  pur- 
chaser thereat,  for  the  taxes  for  which  he  purchased  the  real 
estate,  and  for  all  prior  and  subsequent  taxes  existing  against 
said  real  estate  paid  by  him  because  of  his  purchase,  becomes 
subrogated  to  all  the  rights  of  the  public  to  the  liens  existing 
against  said  real  estate  for  such  taxes,  and  entitled  to  the  same 
rate  of  interest,  and  no  greater,  on  the  taxes  paid,  which  the  de- 
linquent taxes  were  drawing  when  he  paid  them.  Dillon  v, 
Merriam,  22  Neb.,  161,  reaffirmed. 

a :    Cancellation   of   Cebtifioatb:   Attobney's   Feb. 

Where  an  owner  of  real  estate  brings  suit  to  cancel  an  allejEed  in-^ 
valid  tax  sale  certificate,  and  the  holder  of  such  certificate  admits^ 
in  his  answer  to  the  action,  its  invalidity,  asks  te  be  subrogated 
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to  the  rights  of  the  pablic  to  the  lien  for  the  taxes  on  which  said 
certificate  is  based,  and  to  foreclose  snch  lien  against  said  real 
estate,  he  is  not  entitled  to  an  attorney's  fee  of  ten  per  cent  of 
the  amount  of  the  decree  he  may  recover,  to  be  taxed  as  part  of 
the  costs  in  the  case. 

9.  Taxes:  Fobeclosurb  of  Lien:  Attorney's  Feb.  Whether  a 
holder  of  a  tax  lien,  on  obtaining  a  decree  foreclosing  the  same, 
is  entitled  to  an  attorney's  fee  under  section  181  of  the  revenue 
law  of  1879  is  not  to  be  determined  by  the  statas  of  the  lien- 
holder  in  the  case.  Whether  he  be  a  plaintifif  or  a  defendant  is 
wholly  immaterial.  The  test  as  to  whether  snch  lien-holder 
is  entitled  to  an  attorney's  fee  is  whether  the  lien  foreclosed  has 
for  its  basis  a  valid  tax  sale.  If  the  sale  on  which  the  lien  is 
based  was  valid,  then  the  holder  of  the  lien  is  entitled  to  an  at- 
torney's fee.     If  the  sale  was  invalid,  he  is  not  entitled  to  the 

attorney's  fee. 

» 

10.  :  Invalid  Sale  :    Action  to  Cancel  Certificate  : 

Tender:  Burden  of  Proof:  Evidence.  An  owner  of  real 
estate  brought  suit  to  cancel  a  tax  sale  certificate  and  taxes  as- 
sessed against  said  real  estate  for  certain  years  and  paid  by  the 
holder  of  the  certificate.  The  owner  alleged  in  his  petition,  in 
general  terms,  that  the  tax  sale  certificate  was  void  ;  that  the 
taxes  paid  were  never  assessed  against  the  real  estate  and  were 
not  liens  thereon.  At  the  same  time  he  tendered  into  court 
an  amount  of  money  which  he  alleged  was  sufficient  to  pay 
aod  discharge  said  tax  liens  for  said  years.  The  holder  of  the 
tax  certificate  admitted  its  invalidity,  asked  to  be  subrogated 
to  the  rights  of  the  public  to  the  lien  for  the  taxes  on  which 
said  certificate  was  based,  and  taxes  paid  by  him  assessed 
against  said  real  estate  by  reason  of  his  purchase  thereof,  and 
prayed  to  foreclose  s^u\  tax  lien  and  taxes  a^inst  said  real 
estate.  Seld,  (1)  That  the  owner,  by  his  tender  of  a  sum  of 
money  in  payment  of  the  taxes  for  certain  yearA,  thereby  ad- 
mitted that  the  taxes  appearing  a^eainst  said  real  estate  on  the 
treasurer's  books  for  said  years  were  legally  assessed  against  it; 
(2)  that  the  burden  of  showing  that  any  of  the  taxes  for  any  of 
said  years  had  never  been  assessed  against  the  real  estate,  were 
for  any  cause  illegal,  had  been  discharged,  or  that  they  were  not 
liens  upon  the  real  estate,  was  upon  the  owner;  (3)  that  the 
holder  of  the  tax  sale  certificate  and  tax  liens,  to  prove  his  case 
and  establish  his  lien,  was  only  required  to  prove  what  amount 
of  taxes  be  paid,  when  he  paid  them,  and  the  tax  sale  certifi- 
cate and  tax  receipts  of  the  treasurer  of  the  county  were  eom  - 
petent  evidence  for  that  purpose. 
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Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Irvine,  J. 

John  L,  Webster,  for  plaintiff. 

Henry  W.  Pennock,  for  defendant 

See  opinion  for  citations  upon  the  questions  discussed. 

Ragan,  C. 

On  the  13th  day  of  August,  1889,  Ralph  R.  Osgood 
purchased  lots  3  and  4,  in  block  52,  in  the  city  of  Omaba^ 
Douglas  county,  from  the  treasurer  of  said  county  at  pri- 
vate tax  sale  for  the  city  taxes  of  the  city  of  Omaha  due 
and  delinquent  on  said  lots  for  the  year  1888.  At  this 
time  there  were  unpaid  delinquent  state  and  county  taxes 
standing  against  these  lots  on  the  books  of  said  county 
treasurer  for  the  years  1880,  '81,  '82,  '83,  '84,  '86,  '86,  '87, 
and  '88,  and  unpaid  delinquent  city  taxes  of  the  city  of 
Omaha  for  the  years  1868,  '69,  '70,  '71,  '72,  '80,  '81,  '82, 
'83,  '84,  '85,  '86,  and  '87,  all  of  which  Osgood  paid ;  and 
he  subequently  paid  as  they  fell  due  the  state,  county,  and 
city  of  Omaha  taxes  against  said  lots  for  the  years  1889 
and  1890.  From  1873  to  the  25th  of  July,  1890,  these 
lots  were  owned  by  one  George  W.  Frost,  or  his  heirs,  and 
were  sold  in  the  year  1873  by  the  county  treasurer  of 
Douglas  county  for  the  delinquent  state  and  county  taxes 
of  1872.  Sales  of  these  lots  for  state  and  county  taxes 
thereon  for  the  years  1873,  '74,  '75,  '76,  and  '77,  or  some 
of  them,  were  afterwards  made.  The  purchaser  of  these 
lots  at  these  sales,  or  his  assignee,  paid  all  state  and  county 
taxes  against  the  lots  up  to  and  including  the  taxes  for  the 
year  1879.  All  the  liens  acquired  against  these  lots  by 
these  tax  sales,  and  for  payments  of  taxes  on  the  lots  up  to 
and  including  the  year  1879,  finally  came  to  be  owned  by 
one  Bryant,  and  he,  by  a  decree  of  the  circuit  court  of  the 
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Uaited  States  for  the  district  of  Nebraska^  was  given  a 
lien  against  these  lots  for  all  such  taxes.  This  decree  or 
judgment  Bryant  assigned  to  J.  McGregor  Adams,  who  on 
July  25,  1890,  became  the  owner  of  the  lots  by  deed  from 
the  heirs  of  George  W.  Frost.  When  the  county  treasurer 
sold  the  lots  in  1873  he  did  not  sell  them  for  the  city  of 
Omaha  taxes  then  due  and  delinquent  thereon,  nor  were 
the  city  of  Omaha  taxes  included  in  any  sale  of  the  lot 
subsequently  made.  The  state  and  county  taxes  against 
these  lots  prior  to  the  year  1880  are  in  no  manner  involved 
in  this  action. 

Adams  brought  this  suit  in  the  district  court  of  Douglas 
county  against  Osgood,  and  tendered  in  court  a  sum  of 
money  which  he  alleged  was  sufficient  to  pay  all  taxe;$,  with 
interest  thereon,  assessed  against  said  lots  after  and  includ- 
ing the  year  1880.  He  allied  in  his  |)etition,  in  substance, 
that  the  lien  of  the  city  of  Omaha  for  all  taxes  on  these 
lots  prior  to  the  year  1880  had  been  divested  and  discharged 
by  the  sale  of  the  lots,  for  delinquent  state  and  county  taxes 
only,  in  the  years  1873,'  74,  '75,  76,  and  '77,  and  that  the 
sale  made  by  the  county  treasurer  of  these  lots  to  Osgood 
on  the  13th  of  August,  1889,  was  void,  and  that  the  city 
taxes  paid  on  said  lots  by  Osgood  for  all  years  prior  to 
1880  were  void  or  voluntary  payments,  and  he  prayed  for 
a  decree  canceling  the  tax  sale  certificate  issued  by  the 
county  treasurer  to  Osgood  on  the  13th  of  August,  1889, 
and  a  decree  that  Osgood  had  no  lien  on  the  lots  on  account 
of  said  tax  sale  certificates  or  on  account  of  the  payment 
of  taxes  made  by  him  on  said  property  for  yeara  prior  to 
the  year  1880.  Osgood  filed  an  answer  in  the  nature  of  a 
cross- bill,  setting  out  the  purchase  of  the  lots  from  the 
treasurer  of  Douglas  county  on  August  13,  1889,  and  the 
taxes  paid  by  him  for  state,  county,  and  city  purposes,  as 
already  stated  herein,  and  prayed  the  court  to  award  him  a 
decree  against  said  lots  for  such  taxes  and  interests  and  an 
attorney's  fee.     The  district  court  found  and  decreed  that 
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the  defendant  Osgood  was  entitled  to  a  lien  U]*on  said  lots 
for  taxes  and  special  assessments  paid  by  him  and  assessed 
against  said  lots  for  tlie  year  1880  and  thereafter,  and  that 
the  amount  of  Osgood's  lien  against  said  lots  for  said  thne 
should  draw  interest  at  the  rate  of  twenty  per  cent  per 
annum  for  two  years  from  the  dates  of  the  payments  made 
by  him  and  ten  per  cent  per  annum  thereafter.  The  court 
further  found  and  decreed  that  Osgood  was  entitled  to  an 
attorney's  fee  of  $429.24^  to  be  taxed  as  part  of  the  costs 
in  the  action.  The  court  also  found  and  decreed  that  the 
city  taxes  for  the  years  1868,  '70,  '71,  and  '72  upon  each 
of  said  lots,  and  the  city  taxes  for  the  year  1869  upon  said 
lot  3,  which  had  been  paid  by  Osgood,  were  not  a  lien 
upon  said  lots  or  either  of  them,  and  that  by  paying  said 
taxes  Osgood  had  acquired  no  lien  upon  said  lots.  The 
court  further  found  and  decreed  that  the  failure  of  the 
county  treasurer  to  include  the  city  of  Omaha  taxes  delin- 
quent on  said  lots  for  the  years  1868  to  1872,  inclusive,  in 
the  sale  made  of  said  lots  for  taxes  in  tlie  year  1873,  di- 
vested the  lien  of  said  city  taxes  from  1868  to  1872,  both 
inclusive.  From  this  decree  both  parties  have  appealed  to 
this  court. 

1.  The  first  question  for  consideration  is  the  holding  of 
the  district  court  that  the  sale  of  these  lots  by  the  county 
treasurer  in  1873,  for  state  and  county  taxes  only,  divested 
the  lieu  of  the  cily  of  Omaha  for  the  taxes  previously  as- 
sessed and  then  delinquent  on  the  lots  for  the  years  1868, 
'69,  '70,  '71,  and  '72.  Section  64  of  the  revenue  act  of 
1 866  provided  that  taxes  upon  real  property  should  be  a 
peri)etnal  lien  thereon  against  all  pertjons  and  corporations, 
except  the  United  States  and  this  state.  (Revised  Stat- 
ute?, 1866,  ch.  46,  sec.  54.)  This  law  remained  in  force 
until  replaced  by  section  138  of  the  revenue  law  of  1879, 
the  law  now  in  force,  which  provides:  "The  tuxes  as- 
«esseil  on  real  proj>erty  shall  be  a  lien  thereon  from  and  in- 
cluding the  firbt  day  of  April  in  the  year  in  which  they  are 
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levied  until  the  same  are  paid."  Section  116  of  the  reve- 
nue act  of  1879  provides:  '*The  purchaser  of  any  tract  of 
land  sold  by  the  county  treasurer  for  taxes,  *  *  *  ao* 
quires  a  perpetual  lien  of  the  tax  on  the  land/^  etc.  This 
last  section  is,  in  substance,  a  re-enactment  of  section  61  of 
the  revenue  law  of  1869.  Section  109  of  the  revenue  act 
of  1879  provides:  "On  the  first  Monday  of  November  in 
each  year,  between  the  hours  of  nine  o'clock  A.  M.  and  four 
P.  M.,  the  treasurer  is  directed  to  offer  at  public  sale  at  the 
court  house  or  place  of  holding  court  in  his  county,  or  at 
the  treasurer's  office,  all  lands  on  which  the  taxes  levied  for 
state,  county,  township,  village,  city,  school  district,  or  any 
other  purpose,  for  the  previous  year,  still  remain  unpaid,'^ 
etc.  This  is  substantially  a  re-enactment  of  section  56  of 
the  revenue  law  of  1869,  in  force  yrhen  the  county  treasurer 
sold  the  lots  in  question  for  the  state  and  county  taxes 
thereon  for  the  year  1872. 

In  Stale  v.  Helmer,  10  Neb.,  25,  it  was  held;  "It  is 
doubtless  the  true  intent  and  meaning  of  the  [revenue]  law 
that  lands  or  town  lots  can  only  be  sold  for  taxes  to  those 
who  offbr  to  pay  and  do  pay  the  amount  of  all  taxes  'due 
on  any  parcel  of  land  or  town  lot  or  the  smallest  portion 
of  the  same.' "         • 

In  TiUotson  v.  Small,  13  Neb.,  202,  the  facts  were:  Taxes 
were  delinquent  upon  certain  real  estate  for  the  years  1872, 
'73,  '74,  and  '75.  The  county  treasurer  sold  the  lands  for 
the  delinquent  taxes  of  1875  only,  and  a  tax  deed  was 
made  to  the  purchaser  in  1881.  The  county  treasurer  of 
the  county  where  the  lands  were  situate  subsequently  sold 
them  to  the  county  commissioners  of  that  county  for  the 
delinquent  taxes  for  the  years  1872,  '73,  aud  '74.  The 
commissioners  assigned  the  certificates  of  purchase  to  Small. 
TiUotson,  the  holder  of  the  tax  deed,  then  brought  a  suit 
in  equity  to  the  district  court  of  Nuckolls  county  to  cancel 
these  certificates  of  sale  issued  by  the  treasurer  to  the  oounty 
commissioners  and  by  them  assigned  to  Small.     It  was 
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argued  by  counsel  for  Tillotson,  as  appears  from  the  briefs 
that  the  sale  of  the  lauds  by  the  county  treasurer  for  the 
delinquent  state  and  county  taxes  of  the  year  1875  di- 
vested and  discharged  the  taxes  for  the  years  1872,  '73, 
and  '74,  which  were  not  included  in  the  sale.  This  court 
held  that  the  treasurer  had  no  authority  to  sell  the  lands 
in  1876  for  the  taxes  of  1876,  without  including  in  such 
sale  all  taxes  then  due  and  delinquent  against  said  lands. 

In  0^ Donohue  V.  Hendrixy  13  Neb.,  267,  it  was  held: 
"Under  our  revenue  law  a  sale  of  land  can  be  lawfully 
made  only  by  including  all  the  taxes,  interest,  and  costs 
due  thereon  at  the  time,''  etc. 

Section  99  of  the  revenue  law  of  1854  of  the  state  of 
California  provided  that  taxes  on  real  estate  should  con- 
tinue a  lien  thereon  until  such  taxes  were  paid.  The  su- 
preme court  of  that  state  construed  that  statute  in  Cowdl 
r.  WadhburUy  22  Cal.,  620.  The  real  estate  involved  in  the 
controversy  in  the  case  was  sold  for  taxes  for  the  year  1868, 
and  a  certificate  of  sale  issued  to  the  purchaser.  The  taxes 
for  the  year  1857,  though  delinquent  and  unpaid,  were  not 
included  in  the  sale  made  of  the  premises  in  1858,  and  the 
suit  was  brought  to  restrain  the  tax  collector  from  again 
selling  the  real  estate  for  the  delinquent  taxes  of  1857. 
The  court  held  that  the  failure  of  the  oiScer  to  include  the 
delinquent  taxes  for  the  year  1857  in  the  sale  made  for  the 
taxes  of  the  year  1868  did  not  divest  the  lien  of  the  taxes 
for  the  year  1 857.  To  the  same  effect  see  Reeve  v,  Kennedy y 
43  Cal.,  643,  and  Justice  v.  City  of  Logansport^  101  Ind., 
326. 

In  Dennison  v.  City  of  Keokuk,  46  la.,  266,  the  facts 
were:  Dennison  purchased  certain  lots  in  the  city  of  Keo* 
kuk  at  a  sale  made  thereof  by  the  city  for  taxes  of  one 
year.  At  the  time  of  his  purchase  there  were  unpaid  and 
delinquent  city  taxes  against  the  lots  for  a  number  of  pre- 
vious years.  The  taxes  for  these  previous  years  were  not 
included  in  the  sale  made  to  Dennison.     He  obtained  a  tax 
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deed  for  the  lots  and  brought  suit  against  the  citj  to  quiet 
his  title.  The  city  claimed  a  lien  upon  the  lots  for  the 
delinquent  and  unpaid  taxes  for  the  years  prior  to  the  year 
for  which  Dennison  bought  the  lots.  By  the  charter  of 
the  city  of  Keokuk  city  taxes  were  made  a  perpetual  lien 
upon  real  estate  upon  which  they  were  assessed  until  such 
taxes  were  paid.  The  supreme  court  held :  *^A  sale  for  city 
taxes  of  one  year  does  not  divest  the  lien  of  the  city  for 
the  unpaid  taxes  of  prior  years." 

It  appears,  then,  that  under  our  revenue  laws  taxes  as- 
sessed upon  real  estate  are  a  lien  thereon  until  paid,  and 
that  a  sale  of  real  estate  made  by  a  county  treasurer,  for 
delinquent  taxes  of  one  year  due  on  said  real  estate,  will 
be  absolutely  void  if  taxes  assessed  and  delinquent  against 
said  real  estate  for  prior  years  are  not  included  in  such  sale. 
It  follows  from  this  that  the  sale  made  of  the  lots  in  con- 
troversy in  this  action  by  the  county  treasurer  of  Douglas 
county  in  1872  to  Bryant  were  void.  We  do  not  think 
that  it  should  be  held  that  a  void  tax  sale  for  the  taxes  of 
one  year  divests  and  discharges  valid  taxes  assessed  and 
delinquent  against  such  real  estate  for  prior  years.  We  are 
aware  that  on  this  question  there  is  a  conflict  of  authority. 

The  holding  of  the  supreme  court  of  Iowa  is  that  a  sale 
of  land  for  taxes  for  one  year  discharges  and  frees  the  land 
from  the  taxes  assessed  and  delinquent  thereon  for  the 
years  prior  to  the  one  for  which  the  sale  was  made.  (Pres- 
ton V.  Van  Gorder,  31  la.,  250;  Hough  v.  Easley^  47  la., 
330.)  The  statutes  of  Iowa  make  taxes  on  real  estate  a 
perpetual  lien  thereon;  but  their  sta( ute  also  provides  that 
the  county  treasurer  in  selling  real  estate  for  taxes  shall 
make  such  sale  for  and  in  payment  of  the  total  amount  of 
taxes,  interest,  and  costs  due  and  unpaid  on  such  real  es- 
tate at  the  time  of  the  sale. 

The  holding  of  the  Wisconsin  court  is  that  a  valid  saje 
and  conveyance  of  land  for  taxes  under  a  junior  assessment 
cuts  off  all  former  titles  or  liens.  {Jarvisv.  Peokj  19  Wis., 
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84;  Saylen  v.  Davis,  22  Wis.,  225;  Eaton  v.  North,  29 
Wis.,  76.) 

In  McFadden  v.  Goff,  32  Kan.,  415,  it  is  said:  "A  valid 
tax  deed  extinguishes  and  destroys  all  other  titles  and  liens 
existing  or  based  upou  anything  existing  at  the  time  of  the 
levying  of  the  taxes  upon  which  the  tax  deed  is  founded.'' 

In  Bobbins  v.  Barron^  32  Mich.,  36,  it  is  said :  '^A  tax 
title,  if  valid,  destroys  and  cuts  off  all  liens  and  encum- 
brances previously  existing  against  the  land/' 

In  Langley  o.  Chapin,  134  Mass.,  82,  it  is  said  that  'A 
sale  of  land  for  non-payment  of  taxes,  if  valid,  creates  a 
title  paramount  to  any  existing  estate  therein." 

An  extended  review  of  these  cases  would  subserve  no 
uselul  purpose  here.  In  no  case  which  I  have  examined, 
and  which  holds  that  the  sale  of  real  estate  for  the  taxes  of 
one  year  divests  the  lien  of  taxes  thereon  for  prior  years, 
is  there  any  intimation  that  the  sale  made  was  invalid.  In 
Iowa  the  statute  made  the  taxes  on  real  estate  a  perpetual 
lien  thereon.  This  fact,  if  not  overlooked,  seems  to  have 
been  ignored  by  that  court,  as  its  decision  was  b&sed  solely 
on  a  section  of  their  Code  which  provided  that  the  annual 
sales  of  real  estate  for  taxes  made  by  the  treasurer  should 
be  made  for,  and  in  payment  of,  the  total  amount  of  taxes 
due  on  the  real  estate;  and  while  it  would  seem  to  be  the 
duty  of  a  county  treasurer  in  Iowa,  when  making  a  sale  of 
real  estate  for  taxes,  to  sell  it  for  all  taxes  then  delinquent 
and  due  against  the  real  estate,  still  it  would  seem  that  the 
courts  of  that  state  do  not  regard  a  sale  made  by  the  treas- 
urer for  the  taxes  of  one  year  without  including  taxes  of 
prior  years  as  invalid.  In  some  of  the  cases  it  is  intimated 
that  the  rule  is  based  on  the  doctrine  of  estoppel ;  that  is, 
that  the  county  treasurer  is  the  agent  of  the  public,  and  in 
making  a  sale  of  real  estate  for  taxes  that  he  acts  minis- 
terially; and  as  the  law  makes  it  his  duty  when  he  sells 
real  estate  for  the  non-payment  of  taxes  to  include  therein 
all  taxes  then  delinquent  against  the  real  estate,  that  the 


460  NEBRASKA  REPORTS.         [Vol.  42 


Adams  v.  Osgood. 


public  warrants  to  the  purchaser  that  the  taxes  for  which 
he  has  bought  a  piece  of  real  estate  are  all  the  taxes  that 
were  then  due  and  delinquent  against  it;  and  thei*efore 
the  public  is  afterwards  estopped  from  averring  the  con- 
trary by  again  selling  the  real  estate  for  taxes  delin- 
quent thereon  at  the  time  of  the  other  sale.  It  is 
true  that  a  county  treasurer  in  making  a  sale  of  real 
estate  acts  ministerially,  but  that  the  public  warrants 
that  such  sale  is  made  for  all  the  taxes  then  due  on 
the  land  or  in  accordance  with  law,  is  not  in  harmoDj 
with  the  decided  weight  of  authority  in  this  country. 
The  rule  of  caveat  emptor  applies  to  one  who  purchases 
property  sold  by  a  treasurer  for  delinquent  taxes  quite  as 
much  as  it  does  to  the  purchaser  of  property  at  a  judicial 
sale.  {Pennoek  v.  Douglas  Courvty^  39  Neb.,  293,  and  cases 
there  cited.)  To  our  minds  the  argument  that  the  public 
warrants  that  in  a  sale  of  real  estate  made  by  a  county 
treasurer  for  delinquent  taxes  are  included  all  taxes  then 
due  on  said  real  estate,  is  not  sound.  Such  a  rule  would 
contravene  the  express  provisions  of  our  statute  making 
taxes  on  real  estate  a  perpetual  lien  thereon  uutil  paid. 
Such  a  rule  would  be  contrary  to  good  public  policy.  It 
would  open  the  door  to  fraud  and  put  a  premium  on  the 
carelessness  of  public  officials.  The  tax  books  and  records 
showing  the  taxes  assessed  and  delinquent  against  real  es- 
tate are  at  all  times  open  to  the  inspection  of  every  one, 
and  the  law,  which  every  one  is  presumed  to  know,  spe- 
cifically enumerates  what  steps  must  be  taken  by  a  county 
treasurer  in  making  a  sale  of  real  estate  for  delinquent 
taxes  in  order  that  such  sale  may  be  valid.  Whatever  may 
bq  the  rule  elsewhere,  we  think,  under  our  statutes,  that 
the  only  way  by  which  a  valid  tax  existing  against  real  es- 
tate here  can  be  discharged  is  by  the  payment  of  such  tax, 
unless  such  real  estate  be  sold  for  taxes  and  the  holder  of 
the  tax  lien  fails  to  bring  suit  to  foreclose  the  same  for  five 
years  after  the  expiration  of  the  timeto  redeem.  {Alexander 
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V.  Shaffer^  38  Neb.,  812);  and  that  a  void  treasurer's  sale 
made  of  real  estate  for  the  taxes  of  one  year  will  not  di- 
vest the  taxes  of  prior  years  which  are  a  valid  lien  thereon. 
We  think^  therefore,  that  Osgood  is  entitled  to  a  lien  upon 
the  lots  herein  for  the  amount  of  all  taxes  which  he  paid 
(hereon  for  the  years  prior  to  the  year  1880,  and  which 
taxes  were  l^ally  levied  and  assessed,  unpaid  or  deliuqueot, 
and  therefore  liens  upon  said  real  estate. • 

2.  The  second  point  for  consideration  in  this  appeal  is 
wheher  or  not  the  district  court  was  correct  in  its  finding 
and  decree  that  Osgood  should  be  allowed  interest  upon  the 
taxes  paid  by  him  at  the  rate  of  twenty  per  cent  per  an- 
num for  a  period  of  two  years  from  the  date  of  such  pay- 
ments. And  this  leads  us  to  inquire  what  rights  Osgood 
acquired  against  these  lots  by  his  purchase  of  them  at  pri- 
vate tax  sale  on  the  13th  day  of  August,  1889.  Sections 
119  and  181  of  the  revenue  act  of  1879  provide : 

"Sec.  119.  The  owner  or  occupant  of  any  laud  sold  for 
taxes,  or  any  person  having  a  lien  or  interest  thereon,  may 
redeem  the  same  at  any  time  within  two  years  after  the  day 
of  such  sale,  by  paying  the  county  treasurer  for  the  use  of 
such  purchaser,  his  heirs  or  assigns,  the  sum  mentioned  in 
bis  certificate,  with  interest  thereon  at  the  rate  of  twenty 
per  cent  per  annum  from  the  date  of  purchase,  together 
with  all  other  taxes  subsequently  paid,  whether  for  any 
year  or  years  previous  or  subsequent  to  said  sale,  and  inter- 
est thereon  at  the  same  rate  from  the  date  of  such  pay- 
ment," etc. 

''Sec.  181.  In  any  case  in  which  the  plaintiff*  shall  re- 
cover in  an  action  for  the  foreclosure  of  tax  liens,  as  pro- 
vided in  this  act,  he  shall  be  entitled  to  interest  on  each 
amount  paid  by  him,  and  evidenced  by  his  certificates  of 
tax  sale  and  receipts  for  taxes  paid,  at  the  rate  of  twenty 
per  cent  per  annum  from  the  date  of  each  payment  for  the 
term  of  two  years,  and  at  the  rate  of  ten  per  cent  per  annum 
on  each  of  said  amounts  from  and  after  the  expiration  of 
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said  two  years,  and  until  the  rendition  of  the  decree  of 
foreclosure^  which  decree  shall  draw  interest  as  in  other 
cases/^ 

But  these  sections  have  reference  to  valid  tax  sales  and 
liens  by  virtue  thereof  existing  against  real  estate.  The 
county  treasurer  of  Douglas  county,  on  the  13th  of  August, 
1889,  sold  these  lots  to  Osgood  at  private  tax  sale,  and 
issued  him  a  treasurer's  certificate  of  such  tax  sale.  The 
lots  were  sold  to  Osgood  for  the  delinquent  city  of  Omaha 
taxes  due  on  the  lots  for  the  year  1888.  The  treasurer  did 
not  sell  these  lots  to  Osgood  for  the  delinquent  city  of 
Omaha  taxes  of  any  year  prior  to  the  year  1888.  At  the 
date  of  this  sale  there  were  due  and  delinquent  against 
these  lots  not  only  city  taxes  of  the  city  of  Omaha  for  a 
number  of  years  prior  to  1888,  but  state  and  county  taxes 
for  the  years  1880  to  1888,  both  inclusive.  Section  113  of 
the  revenue  act  of  1879  provides :  "After  the  tax  sale  shall 
have  dosed,  and  after  the  treasurer  has  made  his  return 
thereof  to  the  county  clerk  as  provided  in  the  preceding 
section,  if  any  real  estate  remain  unsold  for  the  want  of 
bidders  therefor,  the  county  treasurer  is  authorized  and  re- 
quired to  sell  the  same  at  private  sale  at  his  office,  to  any 
person  who  will  pay  the  amount  of  the  taxes,  penalty,  and 
costs  thereof  for  the  same,"  etc.  The  county  treasurer  had 
no  authority  to  sell  these  lots  at  private  tax  sale  for  the 
taxes  of  the  year  1888,  without  including  in  such  sale  all 
the  taxes  then  due  and  delinquent  against  the  lots  for  taxes 
for  prior  years.  The  sale,  then,  made  by  the  treasurer  to 
Osgood  of  these  lots  was  void.  Another  point  deserves 
notice  in  this  connection,  and  that  is,  Osgood  is  here  seek- 
ing to  foreclose  a  lien  against  these  lots  for  the  taxes  of 
1888,  and  for  taxes  which  he  paid  prior  and  subsequent  to 
that  date,  to  protect  the  lien  he  acquired  at  the  tax  sale.  If 
the  treasurer  had  included  all  taxes  delinquent  against  the 
lots  in  the  sale  he  made  thereof  to  Osgood,  to  make  such 
sale  a  valid  one  it  would  still  devolve  upon  Osgood  to  show 
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that  the  county  treasurer  had  made  a  return  to  the  county 
clerk  of  the  public  sale  for  delinquent  taxes  held  by  the 
treasurer  on  the  first  Monday  of  November  preceding,  in 
pursuance  of  section  109  of  the  revenue  act.  For  until 
the  treasurer  had  made  such  return  to  the  county  clerk  he 
had  no  jurisdiction  to  sell  the  real  estate  at  private  sale. 
It  nowhere  appears  in  this  record  that  the  county  treasurer 
of  Douglas  county,  at  any  time  prior  to  selling  this  land  to 
Osgood  at  private  sale,  had  made  to  the  county  clerk  of  his 
county  a  return  of  the  public  sale  for  taxes  held  in  the 
preceding  November.  Osgood,  then,  by  virtue  of  the  pur- 
chase he  made  of  these  lots  in  1888,  and  by  virtue  of  the 
taxes  paid  thereon  both  prior  and  subsequent  to  that  date 
to  protect  the  lien  he  acquired  by  his  purchase,  became  sub- 
rogated to  the  rights  which  the  public  had  against  these 
lots  by  virtue  of  these  tax  liens,  and  consequently  became 
entitled  to  receive  on  the  payments  he  made  the  same  rate 
of  interest,  and  no  greater,  which  the  taxes  were  drawing 
when  he  paid  them.  {Pettit  v.  Blacky  8  Neb.,  52 ;  Lynam 
V.  Anderson,  9  Neb.,  367  ;  Miller  v.  Hurford,  11  Neb.,  377 ; 
Reed  v.  Mo^riam,  16  Neb.,  323;  Merriam  v.  Hemple,  17 
Neb.,  345;  Alexander  v.  Ooodwin,  20  Neb.,  216;  Dillon  v. 
Merriam,  22  Neb.,  151.) 

What  rate  of  interest  were  the  taxes,  delinquent  and  paid 
by  Osgood  on  these  lots,  drawing  at  the  date  of  his  pay- 
ments? Section  105  of  the  revenue  act  of  1879  provides : 
"On  the  first  day  of  May  of  the  year  after  which  taxes 
shall  have  been  assessed,  all  unpaid  state,  county,  school, 
township,  precinct,  city  and  village  taxes,  except  city  taxes 
in  cities  of  the  first  class,  shall  become  delinquent,  and 
shall  draw  thereafter  ten  per  cent  per  annum,  which  interest 
shall  be  collected  the  same  as  the  tax  so  due."  For  all  state 
and  county  taxes,  then,  which  Osgood  paid  on  these  lots,  and 
which  taxes  became  delinquent  in  the  year  1880  or  subse- 
quently, he  was  entitled  to  interest  at  the  rate  of  ten  per  cent 
per  annum.     Section  86,  chapter  12a,  entitled  ^^  Cities  of  the 
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Metropolitan  Class"  (Comp.  Stats.,  1893),  provides:  "On 
the  first  of  July  next  succeeding  the  levy  thereof,  all  unpaid 
city  taxes  in  cities  of  the  metropolitan  class  shall  be  and 
become  delinquent,  and  shall  thereafter  draw  interest  at  the 
rate  of  one  per  cent  per  month,  payable  in  advance,  which 
interest  shall  be  collected  the  same  as  the  tax  due,"  etc. 
This  section  is  a  re-enactment  of  section  30,  chapter  8,  en- 
titled "Cities  of  the  First  Class,"  which  went  into  effect 
on  the  28th  of  March,  1873.  It  follows  from  this  that  on 
all  delinquent  city  of  Omuha  taxes  paid  by  Osgood,  and 
which  taxes  became  delinquent  in  1880,  or  since  that  time, 
he  should  be  allowed  interest  at  the  rate  of  twelve  per  oeot 
per  annum.  Sections  52  and  53  of  the  revenue  act  of 
1866  were  as  follows: 

"Sec.  52.  On  the  first  day  of  May  of  the  year  after 
which  taxes  shall  have  been  assessed,  all  unpaid  taxes  shall 
become  delinquent  and  shall  draw  interest  at  the  rate  of  ten 
per  cent  per  annum  from  the  date  of  such  delinquency. 

"Sec.  53.  To  all  taxes  which  remain  unpaid  at  the  time 
the  same  become  delinquent,  there  shall  be  added,  as  a  pen- 
alty, ten  per  cent  on  the  amount  so  remaining  unpaid,  which 
shall  be  added  to  the  amount  assessed,  and  collected  by  the 
county  treasurer." 

On  all  taxes,  then,  paid  by  Osgood  on  these  lots,  which 
taxes  were  due  and  delinquent  prior  to  the  year  1869,  he 
should  be  allowed  interest  on  the  amount  paid  at  ten  per 
cent  per  annum.  By  section  50  of  the  revenue  act  of  1869, 
and  by  section  30  of  chapter  8,  entitled  "Cities  of  the  First 
Class,"  passed  and  approved  March  28, 1873,  taxes  became 
delinquent  on  the  first  day  of  May  in  the  year  after  they 
were  levied,  and  drew  interest  from  the  date  they  became 
delinquent  at  the  rate  of  twelve  per  cent  per  annum.  On 
all  taxes  paid  on  these  lots  by  Os^good,  which  taxes  be- 
came delinquent  in  the  year  1869,  or  in  any  year  subse- 
quent thereto  until  and  including  the  year  1879,  he  should 
be  allowed  interest  at  the  rate  of  twelve  per  cent  per  annum. 
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3.  A  further  question  is  whether  Osgood  was  entitled 
to  an  attorney's  fee  of  ten  per  centum  of  the  amount  of  the 
decree  awarded  him  by  the  court  on  his  tax  lien  and  for 
taxes  paid  in  support  thereof.  Section  181  of  the  revenue 
«ct  of  1879  provides  that  when  a  plaintiff  shall  recover  in 
an  action  brought  to  foreclose  a  tax  lien,  that  at  the  time 
of  the  rendition  of  such  decree  the  court  shall  award  him 
an  attorney's  fee  of  ten  per  cent  thereof  to  be  taxed  as  part 
of  the  costs  in  the  case.  The  argument  of  appellant  Adams 
is  that  Osgood  has  not  brought  suit  to  foreclose  a  tax  lien 
within  the  meaning  of  said  section ;  that  he,  Adams,  brought 
the  suit  to  cancel  the  liens  held  by  Osgood ;  and  although 
the  latter  filed  an  answer  in  the  nature  of  a  cross-petition 
praying  for  a  foreclosure  of  his  lien,  he  is  not  a  plaintiff 
within  the  meaning  of  the  statute,  and  therefore  not  en- 
titled to  the  attorney's  fee.  Whether  the  holder  of  a  tax 
lien  on  obtaining  a  decree  foreclosing  the  same  is  entitled 
to  an  attorney's  fee  under  said  section  181  is  not  to  be  de- 
termined by  the  status*  of  the  lienholder  in  the  case. 
Whether  he  be  a  plaintiff  or  a  defendant  is  wholly  imma- 
terial. To  be  entitled  to  the  attorney's  fee  he  must  obtain  a 
deciee  foreclosing  a  tax  lien  in  his  favor,  and  the  true  test 
as  to  whether  he  is  entitled  to  an  attorney's  fee  is  whether 
the  lien  foreclosed  has  for  its  basis  a  valid  tax  sale.  If 
the  sale  made  was  invalid,  then  the  holder  of  the  lien  is 
not  entitled  to  the  attorney's  fee.  If  the  sale  made  was 
valid,  then  the  holder  of  the  lien  is  entitled  to  an  attorney's 
fee  of  ten  per  cent  of  the  amount  of  the  decree  recovered. 
The  decree  may  embrace  taxes  upon  the  real  estate  paid  by 
the  holder  of  the  tax  lien  to  protect  the  same,  and  such 
taxes  may  have  been  liens  upon  the  real  estate  prior  or  sub- 
sequent^ or  both,  to  the  date  of  the  tax  sale.  The  lien  of 
the  holder  may  be  an  invalid  tax  deed  the  test  still  re- 
mains as  to  the  attorney's  fee  whether  the  sale  on  which  the 
deed  is  based  was  a  valid  one.  In  the  case  at  bar,  as  al- 
ready seen,  the  lien  of  Osgood  is  based  on  an  invalid  tax 
34 
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sale,  and  therefore  he  is  not  entitled  to  an  attorney's  fee  to 
be  taxed  as  part  of  the  costs  in  his  case.  The  tax  sale  be- 
ing invalid,  Osgood's  rights  and  only  rights  are  those  of  the 
public  to  which,  by  reason  of  the  invalid  tax  sale,  he  be- 
came subrogated.  This  rule  is  not  in  conflict  with  Otoe 
County  V.  Broimiy  16  Neb.,  398.  It  was  held  in  that  case 
that  where  a  county  had  purchased  real  estate  for  taxes  and 
sought  to  foreclose  the  lien  that  it  was  not  entitled  to  aa 
attorney's  fee  to  be  taxed  as  part  of  the  costs.  It  appears^ 
however,  from  a  statement  of  the  facts  of  the  case,  that  the 
sale  made  of  the  lalids  for  taxes  did  not  include  all  taxes 
delinquent  at  the  time  against  the  real  estate.  The  conclu- 
sion reached  in  that  case  was  correct  and  in  harmony  with 
the  rule  just  announced  for  the  reason  that  the  lien  ac- 
quired by  the  county  against  the  real  estate  was  based  on 
an  invalid  tax  sale  thereof,  although  the  decision  is  not 
put  upon  that  ground.  Towle  v.  SheUy^  19  Neb.,  632,  is  a 
case  in  harmony  with  the  rule  we  have  announced  in  this 
case,  although  it  is  not  stated  in  the  opinion  that  the  court 
reached  the  conclusion  which  it  did  because  the  lien  fore^ 
closed  was  based  upon  a  valid  tax  sale  of  the  real  estate. 
Wygard  v.  Dahly  26  Neb.,  562,  is  another  case  in  harmony 
with  the  rule  announced  in  the  case  at  bar,  although  it  is 
not  stated  in  the  opinion  that  the  defendant,  who  filed  a 
cross-petition  to  foreclose  a  tax  lien,  and  who  was  awarded 
by  the  court  an  attorney's  fee  of  ten  per  cent  of  the  amount 
of  the  decree  recovered  by  him,  was  entitled  to  such  decree 
by  reason  of  the  fact  that  his  tax  lien  was  based  upon  a 
valid  tax  sale.  In  Siegeman  v.  Faulkner,  4^  Neb.,  53,  it 
was  distinctly  held :  '^ A  purchaser  at  an  invalid  tax  sale  is 
not  entitled  to  have  taxed  in  his  favor  an  attorney's  fee  as 
part  of  the  cost  of  the  foreclosure  of  the  lien  to  which  he 
has  by  payment  become  subrogated."  It  follows,  there- 
fore, that  the  learned  district  court  erred  in  allowing  Os- 
good an  attorney's  fee  to  be  taxed  as  part  of  the  costs  in 
this  case. 


-  .tir^ 
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4.  Final ly,  it  is  suggested  by  the  appellant  Adams  that 
the  decree  of  the  district  court  in  favor  of  Osgood  is  not 
supported  by  sufficient  competent  evidence.     This  conten- 
tion is  based  upon  the  fact  that  Osgood  introduced  in  evi- 
dence the  certificates  of  tax  sales  of  the  lots  issued  to  him 
by  the  county  treasurer  of  Douglas  county,  and  the  tax  re- 
ceipts issued  to  him  by  the  treasurer  for  taxes  he  paid  od 
said  lots,  and  which  taxes  were  delinquent;  but  Osgood 
offered  no  proof  to  show  that  the  taxes  called  for  by  said 
certificates  of  tax  sales  and  tax  receipts  had  been  legally 
levied  and  assessed  against  the  lots,  and  the  argument  ia 
that  these  tax  receipts  were  not  competent  to  prove  the  ex- 
istence of  the  taxes.     As  a  general  principle,  tax  receipts 
alone  are  not  evidence  of  the  existence  of  the  taxes  to  which 
they  relate;  that  is,  the  tax  receipt  does  not  prove  that  the 
taxes  for  which  it  calls  were  legally  assessed  or  levied  upon 
the  property.  {Milier  v,  Hurford,  13  Neb.,  13;   Clark  v^ 
Blair,  14  Fed.  Rep.,  812.)     The  only  taxes  involved  in 
this  suit  to  which  appellant's  argument  is  applicable  are 
the  taxes  delinquent  on  these  lots  in  the  year  1880  and 
since  then,  as  these  were  the  only  taxes  for  which  the  dis- 
trict court  gave  Osgood  a  lien.     Adams,  in  his  petition 
filed  herein,  tendered  into  court  a  sum  of  money  which  he 
alleged  was  sufficient  to  pay  the  principal  and  interest  of 
these  taxes.     This  tender,  ihen,  was  an  admission  on  the 
part  of  Adams  that  the  taxes  assessed  and  delinquent  against 
the  property  for  the  year  1880  and  since  then,  and  which 
Osgood  had  paid,  were  valid  liens  against  the  lots.  (Hun-- 
tington  v.  Ziegler,  2  O.  St.,  10.)    The  allegation  in  Adams* 
petition  is  that  Osgood  had  paid  to  the  county  treasurer 
for  "pretended  delinquent  county  taxes  and    for    a  pre- 
tended sewer  tax,  and  for  pretended  delinquent  city  taxes,'* 
certain  sums  of  money  for  certain  years  including  the  year 
1880,  and  subsequently ;  and  the  petition  also  alleged  that 
all  city  taxes  for  all  years  prior  to  1880  were  illegal;  and 
it  must  be  remembered  that  Adams  brought  this  suit  to 
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quiet  his  title  to  these  lots  as  against  these  taxes.  The 
burden,  then,  was  on  him  to  show  that  any  of  the  taxes 
alleged  by  him  to  be  void  were  illegal  taxes  or  had  been 
paid.  {Towle  v.  Holt,  14  Neb.,  221 ;  Dillon  v.  Merriam^  22 
Neb.,  161.)  If  an  owner  of  real  estate  should  file  a  bill 
in  equity  to  cancel  a  mortgage  which  appeared  of  record 
against  such  real  estate,  and  allege  in  general  terms  that 
such  mortgage  was  a  forgery,  and  the  defendant  in  his 
answer  to  such  petition  slipuld  allege  that  such  mortgage 
was  a  valid  one,  and  ask  to  have  it  foreclosed,  then  it  is 
clear  that  the  existence  of  the  mortgage  of  record  would 
stand  as  admitted  by  the  owner,  and  the  burden  would 
be  upon  him  to  prove  that  such  mortgage  was  in  fact  a 
forgery  before  he  would  be  entitled  to  a  decree  for  its  can- 
cellation. The  rule  is  the  same  in  a  case  like  the  one  at 
bar.  Here,  Adams  brings  a  suit  to  cancel  certain  taxes 
and  tax  liens  on  his  real  estate,  and  he  alleges,  in  general 
terms,  that  some  of  these  taxes  were  never  assessed,  and 
that  all  the  taxes  are  illegal  and  void,  and  do  not  constitute 
liens  upon  his  real  estate.  0.^good,  by  his  answer,  sets  out 
his  purchase  of  Adams'  real  estate  at  a  sale  made  thereof 
for  these  taxes,  and  his  payment  of  other  taxes  to  protect 
the  lien  he  acquired  by  such  purchase,  and  asks  to  have  the 
lien  which  he  acquired  thereby  foreclosed  against  the  real 
estate.  Adams,  then,  by  his  pleading  and  his  position  in 
court,  admitted  that  these  taxes  stand  assessed  against  this 
property  on  the  tax  books  of  Douglas  county,  and  the 
burden  was  on  him  to  show  that  the  taxes  were  wrongfully 
on  said  books;  that  they  had  in  fact  never  been  levied; 
that  they  had  been  paid  or  otherwise  discharged,  or,  for 
some  reason,  that  they  were  not  liens  upon  his  real  estate ; 
and  until  he  did  make  such  proof  he  was  not  entitled  to  a 
decree  cancelling  them.  Adams  having  admitted  by  his 
pleading  that  the  ta^es  which  Osgood  had  paid  existed  on 
the  tax  records  of  Douglas  county,  and  that  Osgood  had 
paid  these  taxes,  and  having  offered  no  proof  that  the  taxes 
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had  not  been  assessed,  or  that  for  any  reason  they  wete  il- 
legaly  or  that  they  had  been  discharged,  Osgood,  then,  to 
make  his  case  and  establish  his  lien,  was  only  required  to 
prove  what  taxes  he  paid,  when  he  paid  them,  and  the  tax 
receipts  of  the  treasurer  of  Douglas  county  were  competent 
evidence  for  the  purpose. 

There  are  some  other  questions  discussed  in  the  briefs  of 
counsel  which  we  deem  it  unnecessary  to  examine  at  the 
present  time.  The  decree  of  th^  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion;  the  parties  to  each  pay  one-half 
the  costs  of  this  appeal. 

Judgment  accordingly. 
Irvine,  C,  not  sitting. 
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Union  Pacific  Railway  Company,  appellant,  v.  %m 

Douglas  County  Bank  et  al.,  appellees,  Im- 

PLEADED   WITH   J.  AdAMS   ET   AL.,  EmpLoYES,  AP- 
PELLANTS. 

Filed  NovBifBER  7,  1894.    No.  5495. 

Contraot  for  Transferring  Freight:  Assignment:  Rights 
OF  Labobers  to  Lien  on  Fund  Cheated:  Liability  of  As- 
signees. W.  had  a  contract  with  a  railway  company  for  load- 
ing and  unloading  cars  and  transferring  freight,  the  compensa- 
tion to  be  payable  monthly.  W.  requiring  money  to  carry  on 
the  bnsinees  he  procared  P.  and  0.  to  make  their  joint  note  to  a 
bank,  the  proceeds  of  which  were  passed  to  W.'s  ciedit.  For 
the  purpose  of  secaring  P.  and  C.  he  delivered  to  C.  the  contract 
with  the  railway  company  indorsed  as  follows:  ^  For  valae  re- 
ceived, I  hereby  sell,  assign,  and  transfer  to  J.  R.  C.  all  my 
right,  title,  and  interest  in  and  to  the  above  contract,  hereby 
aothorizing  and  empowering  him  to  do  any  and  all  manner  of 
things  in  the  premises  as  I  myself  coald.''     C.  then  wrote  an 
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aflsignment  npon  the  contract  and  delivered  it  to  the  bank  as 
Beeoritj  to  the  note.  There  was  at  the  time  nothing  dae  W. 
under  the  contract.  When  the  note  matured  W.  failed  to  pay 
his  employes,  who  demanded  that  the  railway  company  protect 
them.  C.,and  the  hank  also,  claimed  the  fands  in  the  bands  of 
the  company  under  the  assignment.  The  railway  company  filed 
a  bill  of  interpleader,  making  the  bank,  P.,  C,  and  the  employes 
defendants.  All  parties  yielded  to  the  proceeding  and  set  up 
their  claims  upon  their  merits.  Edd^  (1)  That  the  assignment  of 
the  contract  by  W.  to  C.  was  intended  not  merely  as  an  assign- 
ment of  the  moneys  to  be  earned  but  an  assignment  of  the  whole 
contract  cum  onere;  (2)  that  the  assignees  could  not  in  equity 
be  permitted  to  receive  the  advantages  of  the  contract  without 
discharging  its  obligations;  (3)  that  inasmuch  as  the  employes 
by  garnishment  proceedings  might  have  obtained  payment  from 
the  fund  in  dispute  by  actions  against  W.  or  his  assignee,  the 
institution  of  this  suit  having  prevented  a  resort  to  such  prO' 
ceedings,  the  oonrt  should  herein  distribute  the  fbnd  as  if  such 
proceedings  had  been  in  fact  taken;  (4)  under  the  foregoing  cir- 
ca instances,  the  equity  of  the  employes  to  the  fund  held  supe- 
rior to  that  of  the  assignee. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wa^celey,  J. 

The  facts  are  stated  by  the  commissioner. 

Cliaa.  OffuU^  for  employes^  appellants: 

Any  assignment  of  the  contract  was  subject  to  all  equities, 
not  only  between  the  parties  thereto,  but  to  all  equities 
which  third  persons  could  enforce  against  the  assignor. 
(2  Poraeroy,  Equity  Jurisprudence  [2d  ed.],6ecs.  703,  708, 
709;  Davies  v.  Austen,  1  Ves.  [Eng.],  247 ;  Bush  u.  Lath- 
ropy  22  N.  Y.,  535;  Trustees  of  Union  College  v.  Wheeler, 
61  N.  Y.,  105 ;  Green  v.  Wamick,  64  N.  Y.,  220;  2  Whar- 
ton,  Contracts,  sec.  842.) 

The  employes  have  an  equity  in  the  contract  or  fund 
representing  it.  (1  Poraeroy,  Equity  Jurisprudence  [2d  ed.], 
sec.  59;  Daggett  v,  Rankin,  31  Cal.,  321 ;  Loney  v.  Court- 
nay,  24  Neb.,  584;  Neeson  v.  Clarkson,  4  Hare  [Eng.],  97; 


Vol.  42]       SEPTEMBER  TERM,  1894.  471 

Union  P.  R.  Co.  v.  Douglas  County  Bonk. 

Norfis  V.  Caledonian  Ins.  Co.,  L.  R.,  8  Eq.-  [Eng.],  127; 
Oill  V.  Dimning,  K  R.,  17  Eq.  [Eng.],  316.) 

Similar  equities  are  recognized  and  enforced  by  positive 
statutes.  (Comp.  Stats.,  cb.  54,  art.  2;  WiUon  v,  Taylor,  8 
So.  Rep.  [Ala.],  149.) 

Similar  equities  bave  been  recognized  and  enforced  by 
oourts  of  chancery.  {Meyer  v.  Johnaton,  53  Ala.,  237;  Fos- 
dick  V.  Schally  99  U.  S.,  236;  Miltenberger  v.  Logansport 
B.  Co.,  106  U.  S.,  286 ;  Union  Trnst  Co.  v.  Souther,  107  U. 
S.,  591 ;  Bumham  v.  Bowen,  111  U.  S.,  776;  Union  Trust 
Co.  V.  Illinois  M.  R.  Co,,  117  U.  8.,  434;  Dow  v.  Memphis 
&  L.  R.  R.  Co.,  124  U.  S.,  652;  Union  Trust  Co.  v.  Mor- 
rison, 125  U.  S.,  612;  Farmers  Loan  &  Trust  Co.  v.  Mis- 
souri  I.  &  N.  R.  Co.,  21  Fed.  Rep.,  265;  Reybumv.  Con-- 
sumers  Gas,  Fuel  &  Light  Co.,  29  Fed.  Rep.,  562;  Tooth 
V.  HaJUett,  L.  R.,  4  Cb.  App.  [Eng.],  242;  Brisiom  v. 
WhUm<yre,  9  H.  L.  Cas.  [Eng.],  392.) 

Wbere  money  coming  due  on  a  contract  is  assigned,  tbe 
assignee's  claim  is  subject  to  all  tbe  conditions  and  terms 
of  tbe  contract  {Tooth  v.  Hallett,  L.  R.,  4  Cb.  App.  [Eng.], 
242;  Bristow  v.  Whilmore,  9  H.  L.  Cas.  [Eng.],  391.) 

Tbe  nature  of  tbe  contract  in  question  is  sucb  tbat  it 
was  not  assignable.  (Pollock,  Contracts  [4tb  ed.],  425; 
Arkansas  Valley  Smelting  Co.  v.  Belden  Mining  Co.,  127  U. 
8.,  379.)  If  tbere  was  an  assignment  of  future  earnings 
of  tbe  contract,  it  was  void.  (Comp.  Stats.,  cb.  32,  sees.  11, 
17;  Wait,  Fraudulent  Conveyances,  sec.  379;  Booker  v. 
Jones,  55  Ala.,  266;  Colev.Kei^,  19  Neb.,  657;  Moody 
V.  Wright,  13  Met.  [Mass.],  17;  Seymour  v.  Delancy,  3 
Cow.  [N.  Y.],  445;  Bigg  v.  Cordei^,  12  Leigb  [Va.],  69.) 

John  M.  Thurston  and  W.  R.  Kelly,  for  Union  Pacific 
Railway  Company,  appellant. 

Lake,  Hamilton  &  Maoswell,  for  appellees: 

Tbe  employes  bad  no  contractual  relations,  expressed  or 
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implied,  with  jthe  railway  oompaDy,  anc^can  have  no  claim 
against  it  for  their  labor.  The  contract  was  signed  alone 
by  the  railway  company  and  S.  F.  Wells.  (1  Jones,  Liens^ 
sec.  50 ;  Hoyi  v.  Story,  3  Barb.  [N.  Y.],  262 ;  Wright  v. 
EUiaon,  1  Wall.  [U.  S.],  16  ;  DiUon  v.  Barnard^  21  Wall 
[U.  S.],  430 ;  MoCloskey  v.  Oily  and  County  cf  San  Fran-- 
Cisco,  66  Cal.,  104.) 

The  appellees,  Douglas  County  Bank,  Joseph  R.  Clark* 
son  and  C.  8.  Parrotte,  are  entitled  as  creditors  of  S.  F. 
Wells  to  receive  the  money  in  the  hands  of  the  railway 
company  acknowledged  by  it  to  be  due  and  owing  under 
the  trausfer  contract.  (Pomeroy,  Remedies  &  Remedial 
Rights,  184;  Field  v.  Mayor  of  GtyofNe^o  York,  6  N.  Y., 
179;  Lawson,  Rights,  Remedies  &  Practice,  sec.  2652; 
Wade  V.  Bessey,  76  Me.,  413;  Hawley  t?.  Bristol,  39  Conn., 
27 ;  Augur  v.  New  York  Betting  &  Packing  Co,,  39  Conn., 
536 ;  Payne  v.  Mayor  of  Mobile,  4  Ala.,  333 ;  Bradley  r. 
Root,  5  Paige  Ch.  [N.  Y.],  632 ;  Bower  v.  Hadden  Blue 
Stone  Co.,  30  N.  J.  Eq.,  171;  Nimocks  v.  Woody,  97  K 
Car.,  1;  Bank  of  Commerce  v.  Bogy,  44  Mo.,  13;  Wheatley 
V,  Strobe,  12  Cal.,  92;  Fonner  v.  Smith,  31  Neb.,  107; 
Ruple  V.  Bindley,  91  Pa.  St.,  296;  Mc  Williams  v.  Webb, 
32  la.,  577 ;  Moore  v.  Lowrey,  25  la.,  336.) 

The  appellees  are  not  liable  to  the  employes  for  any  un- 
paid balance  due  the  latter  for  labor  performed  which  was 
necessary  to  carry  out  the  provisions  of  the  contract.  (  Tl^i7- 
ney  v.  Cooper,  1  Hill  [N.  Y.],  632  ;  Miller  v.  Franklin,  20 
Wend.  [N,  Y.],  629;  Chester  v.  Bank  of  Kingston,  16  N. 
Y.,  343;  Champlin  v.  Butler,  18  Johns.  [N.  Y.],  169; 
Marks  V.  Pell,  1  Johns.  Ch.  [N.  Y.],  594;  James  v.  John-- 
son,  6  Johns.  Ch.  [N.  Y.],  429 ;  Hodges  t?.  Tennessee  Ma- 
rine &  Fire  Ins.  Co.,  8  N.  Y.,  416;  Hahn  v.  Doolittle,  18 
Wis.,  206 ;  Eiseman  v.  Gallagher,  24  Neb.,  81 ;  Newman 
V.  E'lwards,  22  Neb.,  248;  OmxihaBook  Co.  v*  Sutherland, 
10  Neb.,  334.) 


J 
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Irvine,  C. 

In  1887  Mrs.  8.  F.  Wells  entered  into  a  contract  with 
the  Union  Pacific  Railway  company,  whereby  Mrs.  Wells 
undertook  to  load,  unload,  and  transfer  from  car  to  car  all 
freight  necessary  to  be  so  transferred,  to  and  from  the  cars 
of  the  Union  Pacific  Railway  and  its  connecting  lines  at 
Council  Blufis.  Mrs.  Wells  was  required  to  furnish  all 
employes  necessary  for  the  purpose,  and  the  railway  com- 
pany provided  certain  facilities  in  the  way  of  platforms, 
tools,  and  switching.  The  compensation  for  this  work  was 
at  a  specified  rate  per  ton  and  was  payable  monthly,  not 
later  than  the  tenth  day  of  each  month  for  the  month  pre- 
ceding. While  the  contract  was  signed  by  Mrs.  S.  F. 
Wells  and  the  business  was  carried  on  in  her  name,  it  was 
in  fact  conducted  by  her  husband,  Charles  Wells,  and  in 
all  transactions  connected  with  this  business  which  we  shall 
have  occasion  to  refer  to  Charles  Wells  was  the  person 
who  actually  performed  all  acts  in  the  Wells'  interest,  but 
they  were  performed  in  the  name  of  S.  F.  Wells.  No 
question  arises  as  to  Charles  Wells'  authority  to  so  repre- 
sent Mrs.  Wells.  On  the  10th  of  August,  1888,  Wells  re- 
quiring  money  to  carry  on  the  business,  C.  S.  Parrotte  and 
Joseph  R.  Clarkson  made  their  joint  note  to  the  Douglas 
County  Bank  for  $3,600,  payable  in  thirty  days.  The 
proceeds  of  this  note  were  passed  to  Mrs.  Wells'  credit. 
At  the  same  time  there  was  indorsed  on  the  contract  re- 
ferred to  the  following: 

"Aug.  10,  1888. 

"For  value  received,  I  hereby  sell,  assign,  and  transfer 
to  Joseph  R.  Clarkson  all  my  right,  title,  and  interest  in 
and  to  the  above  contract,  hereby  authorizing  and  empow- 
ering him  to  do  any  and  all  manner  of  things  in  the  prem- 
ises as  I  myself  could.  S.  F.  Wells, 

"By  C.  Wells,  AWyin  Fact. 
"Witness:  Samuel  C.  Sample. 
"a  F.  Wells." 
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ClarksoD,  in  bis  turn,  again  indorsed  the  contract   as 

follows: 

"Aug.  10, 1888. 

*'  I  hereby  assign,  sell,  and  transfer  to  tbe  Douglas  County 
Bank  above  contract  as  collateral  security  for  loan  this  day 
made.  Jos£PH  R.  Clabkson. 

"  Witness : 

"Louis  Neese." 

The  contract  bearing  these  indorsements  was  then  deliv- 
ered to  Parrotte,  who  was  president  of  the  bank.  The  note 
referred  to  was  undoubtedly  executed  by  Parrotte  and  Clark- 
son  solely  for  the  accommodation  of  Wells,  and  the  object 
of  tho  assignment  of  the  contract  to  Clarkson  was  to  secure 
him  and  Parrotte  in  the  matter,  while  the  assignment  from 
Clarkson  to  the  bank  was,  as  stated,  for  the  purpose  of 
affording  colhiteral  security  to  the  note.  On  the  10th  of 
September,  1888,  a  check  was  drawn  by  the  Union  Pacific 
in  favor  of  the  Douglas  County  Bank  for  the  amount  then 
due  Mrs.  Wells  under  the  contract.  With  the  sum  realized 
the  note  referred  to  was  paid  and  the  remainder  of  the  check 
passed  to  Mrs.  Wells'  credit.  Immediately  upon  the  pay- 
ment of  this  note,  and  the  same  day.  Wells  besought  Par- 
rotte and  Clarkson  to  renew  the  transaction  for  another 
month.  This  they  did,  making  a  new  note  for  $3,600, 
and  delivering  the  contract  with  the  same  indorsements  to 
Parrotte.  The  evidence  is  very  indistinct  as  to  the  details 
of  this  occurrence.  The  business  was  conducted  chiefly  by 
Wells  and  Parrotte.  Wells'  testimony  was  not  procurable, 
or  at  least  was  not  procured  at  the  trial,  and  the  evidence 
shows  that  Parrotte's  mental  condition  was  then  such  that 
he  could  not  testify.  SuflBcient  appears,  however,  to  iudi- 
cate  that  there  was  an  intention,  whether  or  not  it  was  well 
executed,  to  deposit  the  contract  primarily  as  security  to 
Parrotte  and  to  Clarkson  on  the  note,  and  secondarily  as 
security  to  the  bank  against  overdrafts  which,  as  a  matter  of 
fact,  accrued  during  the  currency  of  the  note  to  the  amount 
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of  $1,600.  About  the  time  of  the  second  loan  the  parties 
to  the  contract,  acting  under  a  provision  thereof,  arranged 
for  its  termination  at  the  end  of  thirty  days,  to-wit,  Octo- 
ber 10th.  When  that  day  came  Wells  did  not  appear  and 
his  employes  were  not  paid.  The  employes,  through  a 
committee  appointed  for  the  ])urpose,  made  a  demand  upon 
the  railway  company  that  they  should  be  secured  the  wages 
earned  by  them  out  of  the  moneys  then  owing  by  the  rail- 
way company  under  the  contract.  In  the  meantime  Mrs. 
Wells  had  executed  an  order  upon  the  local  treasurer  di- 
recting the  payment  of  the  money  to  the  Douglas  County 
Bank.  In  this  state  of  affairs  the  Union  Pacific  Railway 
Company  filed  its  petition  in  the  district  court  of  Douglas 
county  in  the  nature  of  a  bill  of  interpleader,  making  de- 
femlants  the  Douglas  County  Bank,  Clarkson,  Mrs.  Wells, 
and  Charles  Wells,  and  the  employes  referred  to,  one  hun^ 
dred  and  thirteen  in  number.  These  employes  have  joined 
iu  the  proceedings  throughout  and  will  be  hereafter  referred 
to  simply  as  the  ''employes."  The  petition  set  up  the  facts 
practically  as  above  stated,  averring  that  there  was  due 
under  the  contract  the  sum  of  $5,119.23;  that  Clarkson 
and  the  bank  were  claiming  said  sum  on  one  side  and  that 
some  of  the  employes  had  already  begun  suit  to  recover 
their  money  and  garnished  the  railway  company,  and  that 
the  other  employes  were  about  to  do  so.  The  prayer  was 
tliat  the  railway  company  might  be  permitted  to  deposit 
said  sum  in  court ;  that  the  defendants  be  required  to  inter- 
plead as  to  their  rights,  and  that  they  be  enjoined  from 
prosecuting  any  other  actions  ngainst  the  railway  company 
pending  the  determination  of  tiieir  rights  in  this  suit.  The 
bank,  Clarkson,  and  Mrs.  Wells  answered,  setting  up  the 
claims  of  Clarkson  and  the  bank  by  virtue  of  the  facts 
above  stated.  The  employes  also  answered  asserting  a 
claim  based  on  the  alleged  invalidity  of  the  assignments  of 
the  contract,  at  least  so  far  as  they  would  operate  to  deprive 
the  e.naployes  of  their  wages  out  of  the  fuud.     Some  facts 
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occurred  subsequently  to  the  institution  of  the  suit  which 
should  be  stated.  The  note  of  September  10th  was  several 
times  renewed  and  finally  paid  by  Clarkson.  The  over- 
draft referred  to  was  never  paid  by  Mrs.  Wells,  but  Par- 
rotte  seems  to  have  regarded-  himself  as  surety  therefor,  and 
when  his  interest  in  the  bank  was  disposed  of  he  gave  tiis 
own  note  to  cover  certain  indebtedness  to  the  bank  includ- 
ing this  overdraft.  This  note  he  afterwards  paid.  The 
employes,  not  receiving  their  wages  promptly,  threatened 
to  precipitate  a  strike  of  all  the  railway's  employes,  and  in 
order  to  avoid  this  the  railway  company  made  an  arrange- 
ment with  Mr.  Richard  S.  Carrier,  whereby  the  latter  ad- 
vanced to  the  employes  the  amounts  due  them  respectively 
and  took  from  them  an  instrument  in  the  form  of  a  several 
promissory  note  dated  October  20, 1888,  and  payable  within 
sixty  days  after  date,  and  also  containing  an  assignment  to 
Carrier  of  the  employes'  claims  against  Mrs.  Wells  and 
her  assigns.  The  Union  Pacific  Railway  Company  at  the 
same  time  executed  a  written  guaranty  to  Carrier  of  the 
repayment  of  the  sums  so  lent  by  him.  Carrier  has  not 
been  repaid  either  by  the  employes  or  the  railway  company. 
He  was  by  the  district  court  permitted  to  intervene  and  set 
up  his  claim  under  the  assignment  from  the  employes. 
The  railway  company  sought  to  set  up  the  same  facts  by 
supplemental  petition;  but  leave  to  do  so  was  refused,  and 
we  think  properly.  It  had  not  fulfilled  its  guaranty,  and 
could  not  assert  any  right  to  the  fund  thereunder  even 
if  its  position  as  plaintiff  in  a  bill  of  interpleader  did 
not  operate  to  prevent  its  a>sertion  of  a  right  in  itself 
to  the  fund.  (Story,  Equity  Juribprudence,  sec.  807.) 
There  was  no  dispute  as  to  the  material  facts.  The  district 
court  found  in  favor  of  Clarkson  and  the  bank  and  entered 
judgment  in  favor  of  the  bank  fur  the  sum  in  dispute,  in 
trust,  however,  for  the  payment  therefrom  of  the  costs  and 
also  of  $3,600  and  interest  to  Clarkson.  The  Union  Pacific 
Railway  Company  and  the  employes  appeal  from  this  de- 
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cree.  We  cannot  see  in  what  respect  the  Union  Pacific  can 
complain  thereof.  By  filing  its  bill  of  interpleader  it 
placed  itself  in  the  position  of  a  stakeholder,  and  the  de- 
cree merely  provides  for  the  distribution  of  the  fund  paid 
by  the  railway  company  into  court,  and  does  not  subject  the 
^railway  company  either  to  costs  or  to  any  other  burden. 
As  we  have  already  said,  we  think  the  court  was  right  in 
refusing  to  allow  the  railway  company  to  assert  a  claim  in 
its  own  right  to  the  fund  by  reason  of  its  guarantying  the 
Carrier  loan;  so  that  if  the  railway  company  were  the  only 
appellant  the  decree  could  not  be  disturbed.  We  shall  con- 
sider the  case,  therefore,  solely  from  the  standpoint  of  the 
employes  and  of  Carrier,  whose  rights  depend  upon  theirs. 
In  considering  the  rights  of  the  parties  the  first  question 
which  presents  itself  is  the  nature  of  the  assignments  of 
Mrs.  Wells'  contract.  Was  the  assignment  to  Ciarkson 
intended  to  pasSr  to  him  only  the  money  earned  or  to  be 
earned  under  the  contract,  or  was  it  intended  to  transfer  the 
benefits  of  the  contract  cum  onere — that  is,  to  bubstitute 
Ciarkson  in  place  of  Mrs.  Wells  both  as  to  benefits  and 
obligations?  The  language  of  the  assignment  goes  far  to 
compel  the  latter  construction.  When  it  is  contemplated 
to  assign  merely  money  accruing  by  virtue  of  a  contract, 
language  confining  the  assignment  to  that  purpose  is  nat- 
arally  used.  It  is  hard  to  conceive  that  with  such  an  ob- 
ject in  view  Mrs.  Wells  should  express  herself  as  assigning 
her  right, title, and  interest  ''in  and  to  the  above  contract,^^ 
and  then  expressly  authorize  and  empower  the  assignee  "  to 
do  any  and  all  manner  of  things  in  the  premises''  as  she 
herself  could.  If  the  language  of  the  assignment  clause 
would,  standing  alone,  permit  the  construction  of  assigning 
the  benefits  only,  the  language  following  would  necessarily 
extend  the  meaning.  This  language  was  inserted  in  the 
assignment  for  a  purpose,  and  we  are  bound  to  give  it 
effect  if  possible.  Its  only  purpose,  so  far  as  we  can  dis- 
cover,  must  have  been  to  authorize  Ciarkson  to  perform 
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the  obligaHoiiB  imposed  by  the  contract  upon  Mrs.  Wells, 
Wheu  we  look  at  the  assignment  in  the  light  of  the  cir- 
cumstances this  construction  is  reinforced.  The  assign- 
ment was  made  at  a  time  when  nothing  was  due  Mrs. 
Wells,  a  fact  which  the  evidence  shows  was  known  to 
ClarksoQ.  It  is  true  that  payment  had  not  heen  made  for , 
the  work  done  within  tlie  past  ten  days,  but  it  would  not 
become  due  for  a  month  and  would  be  wholly  inadequate 
to  secure  the  debt,  the  securing  of  which  was  the  plain  ob- 
ject of  the  assignment.  In  order  to  make  the  assignment 
adequate  security,  it  became  ne'o-jiry  that  the  work  re- 
quired of  Mrs.  Wells  by  the  conir.ict  should  be  performe<l 
throughout  the  month.  Clark<i)ii%  security  lay  not  in 
what  had  already  lieen  done,  but  in  what  was  to  be  done  in 
the  future.  Had  Wells  abamluiied  the  work  the  day  the 
assignment  was  made,  Clark^ou  would  have  derived  no 
benefit  thereunder  unless  he  were  permitted  to  take  up  and 
carry  on  the  work.  It  is  true  that  a  contract  of  such  a 
nature  is  probably  not  assignable  in  the  sense  that  Mrs. 
Wells  might,  without  the  consent  of  the  railway  company, 
substitut«  another  to  perform  her  duties,  hut  this  might 
be  done  with  the  consent  of  the  comjiany,  and  Clarkson 
may  have  had  some  assurance  that  in  the  event  of  Mrs. 
Wells'  failure  to  perform  the  work  his  rights  would  be  rec- 
<^nized,  or  at  least  he  might  be  willing  to  assume  this  risk. 
We  do  not  mean  that  the  intention  of  the  parties  was  by 
the  assignment  eo  instants  to  impose  upon  Clarkson  Mrs. 
Wells'  obligations,  but  we  do  think  that  the  object  of  the 
issignment  wna  to  secure  Clarkson,  not  merely  by  a  present 
ippropriation  of  moneys  to  be  earned  in  the  future  by  Mrs. 
Wells,  hut  by  authorizing  him  to  see  that  the  moneys  were 
larned  and  to  avail  himself  of  the  profits.  We  do  not 
hink  that  the  nature  of  Clarkson's  assignment  to  the  bank 
a  very  material  to  this  discussion.  It  would  seem  from 
he  evidence  that  Clarkson  became  subrogated  or  rather  re- 
nvested  with  the  security  afforded,  by  paying  the  note,  and 
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that  Parrotte  became  subrogated  to  the  surplus  by  discharg- 
iDg  the  overdraft,  provided  the  assignment  was  at  all  op- 
erative. But  we  cannot  see  that  either  the  bank  or  Parrotte 
could  under  their  assignment  claim  higher  rights  than 
Clarkson  possessed.  It  was  only  the  rights  passing  to 
Clarkson  under  the  contract  that  were  by  him  transferred 
to  the  bank.  It  follows,  from  the  construction  we  have 
given  this  assignment,  that  Clarkson  could  not  assume  the 
benefits  of  the  contract  without  assuming  its  burdens.  We 
do  not  here  determine  that  by  the  assignment  he  ipso  facto 
rendered  himself  liable  personally  for  the  wages  of  the 
employes.  What  we  do  hold  is  that  under  such  an  as- 
signment he  cannot  be  permitted  in  equity  to  avail  himself 
of  the  benefits  of  the  contract  without  discharging  its  ob- 
ligations, and  that  in  a  case  where  he  seeks  to  assert  his 
right  to  the  benefits  as  against  another  party  in  whose  fa- 
vor obligations  have  arisen,  he  must  perform  those  obliga- 
tions before  he  will  be  permitted  to  receive  the  benefits. 

With  this  construction  fixed  upon  the  assignment  of  tht 
contract  its  application  to  the  present  controversy  is  to  be 
determined.  This  case  was  instituted  by  a  bill  of  inter- 
pleader. The  object  of  such  a  bill  and  the  foundation  of 
such  a  proceeding  is  to  relieve  one,  who  has  in  his  posses- 
sion property  or  funds  claimed  by  diflFerent  persons,  from 
vexatious  litigation  and  the  peril  of  being  compelled  to  a 
doable  satisfaction.  (Story,  Equity  Jurisprudence,  sec.  806.) 
In  order  to  sustain  such  a  proceeding  the  plain tifi^  must 
show  that  at  least  two  claimants  have  colorable  demands 
upon  the  fund.  It  may  be  doubted  whether  the  plaintiflF's 
bill  was  sufficient  for  this  purpose,  because  it  might  well 
have  been  contended  that  the  employes  had  no  colorable 
claim  against  the  Union  Pacific  and  could  only  acquire 
such  claim  by  garnishment  proceedings  for  the  purpose  of 
reaching  the  fund  either  as  the  property  of  Mrs.  Wells  or 
of  her  assignees,  and  not  adversely  to  either,  but  these 
were  questions  to  be  determined  before  the  court  ordered 
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an  interpleader.  It  does  not  appear  that  the  court  made 
any  such  order,  but  the  parties  by  their  voluntary  act  sup- 
plied the  place  of  the  order.  Without  awaiting  the  or- 
der to  interplead  they  answered  the  bill  and  set  up  their 
claims  for  adjudication  against  one  another.  So  that, 
whether  or  not  the  bill  of  interpleader  by  the  plaintiff  was 
well  founded,  the  defendants,  having  yielded  thereto,  and 
elected  to  submit  their  claims  to  the  fund  for  adjudication, 
the  case  must  be  treated  as  properly  in  court  on  the  inter- 
pleader. (11  Am.  &  Eng.  Eucy.  of  Law,  504,  and  cases 
cited.)  We  must  therefore  treat  the  fund  as  properly  in 
court  for  distribution  according  to  the  equities  of  the  re- 
spective claimants.  If  the  assignment  to  Clarkson  had 
been  entirely  inoperative,  Mrs.  Wells'  employes  might 
have  proceeded  at  law  against  her  and  by  appropriate  pro- 
cess of  garnishment  obtained  a  legal  claim  upon  the  fund 
in  dispute.  If,  on  the  other  hand,  the  assignment  became 
operative,  and  is  to  be  construed  as  we  have  construed  it, 
they  might  have  proceeded  against  Clarkson  and  by  the 
same  process  obtained  a  similar  claim.  The  bill  was 
founded  upon  the  danger  of  subjecting  the  Union  Pacific 
to  a  multiplicity  of  suits  because  of  such  proceedings,  and 
it  was  certainly  beyond  the  power  of  the  Union  Pacific,  by 
adopting  this  procedure  and  paying  the  money  into  court, 
to  deprive  the  employes  of  the  effect  of  the  remedies  which 
were  open  to  them  before  the  suit  was  brought  but  which 
the  bringing  of  the  suit  prevented  them  from  pursuing. 
The  fund  being  in  court  for  the  purpose  of  protecting  the 
Union  Pacific  against  such  proceedings,  and  the  employes 
therefore  prevented  from  so  proceeding,  their  equities  should 
be  considered  in  the  same  light  as  if  such  steps  had  ac- 
tually been  taken.  In  other  words,  the  employes  cannot 
be  deprived  of  any  claim  which  they  might  have  estab- 
lished upon  the  fund  because  an  innocent  third  person  has 
l>een  permitted  to  deprive  them  of  the  right  to  enforce  such 
claim  by  the  ordinary  methods  simply  for  the  protection  of 
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that  third  person  and  not  because  of  any  ill^ality  in  such 
proposed  proceedings. 

The  foregoing  discussion  is,  we  think,  8u£5cient  to  es- 
tablish the  propositions  which  govern  the  determination  of 
the  case.     These  are: 

1.  The  assignment  either  became  operative  or  it  did  not. 
If  it  did  not,  neither  Glarkson  nor  the  bank  had  a\i7  claim 
to  the  funds. 

2.  If  it  did  become  operative,  then  Glarkson  cannot  in 
equity  be  permitted  to  receive  the  advantages  of  the  con- 
tract without  submitting  to  its  obligations. 

3.  As  between  Mrs.  Wells  and  the  employes,  the  em- 
ployes might  have  by  legal  proceeding  enforced  their  claim 
for  wages  out  of  the  fund. 

.  4.  Under  the  construction  given  the  contract,  if  Clark- 
son  took  advantage  of  the  assignment,  the  employes  might 
have  similarly  enforced  their  claims  against  him  out  of  the 
fund. 

5.  The  institution  of  this  action  by  the  Union  Pacific 
and  the  payment  of  the  money  into  court  deprived  the  em- 
ployes of  the  ordinary  remedies  for  enforcing  such  claims. 

6.  All  parties  having  yielded  to  the  correctness  of  this 
proceeding,  the  fund  in  court  should  be  distributed  in  the 
same  manner  in  which  it  would  have  been  distributed  if  by 
the  institution  of  the  suit  the  ordinary  legal  proceedings 
had  not  been  prevented. 

7.  Consequently,  to  the  extent  of  the  fund  in  court,  the 
employes  should  be  first  satisfied  their  demands. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Reversed  and  remanded. 


36 
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1.  When  an  appeal  is  taken  from  the  action  of  a  board 
autl^oiized  to  pass  upon  applications  for  licenses  for 
the  sale  of  llqaon,  the  testimonj  taken  before  sach  board  most 
be  transmitted  to  the  district  oonrt,  where  the  appeal  is  heard  on 
snch  testimony  alone.  The  testimony  so  transmitted  becomes  a 
part  of  the  record  in  the  district  conrt,  and  after  hearing  in  that 
conrt  no  bill  of  exceptions  is  necessary  in  order  to  bring  it  be- 
fore this  conrt  for  review.  The  testimony  so  transmitted  should, 
for  snch  purpose,  be  certified  by  the  clerk  of  the  district  conrt 
like  other  parts  of  the  record. 

S.  Members  of  a  board  whose  duty  it  is  to  pass  upon  ap- 
plications for  liquor  licenses  disqualify  themseWes  from 
acting  upon  snch  applications  by  signing  the  petition  on  which 
the  application  is  made,  and  if  their  Yotes  be  necessary  to  the 
granting  of  a  license,  no  valid  license  can  be  issued. 

8.  Their  disqualification  is  founded  *upon  the  fact  that 
by  signing  the  application  they  have  become  inter- 
ested in  the  issuing  of  the  license,  or  at  least  have  pre> 
judged  the  case,  and  their  disqualification  is,  therefore,  not  re- 
moved by  withdrawing  the  petition,  erasing  their  signaturesi 
obtaining  others  in  their  stead,  ^nd  refiling  the  petition  so 
changed. 

Error  from  the  district  court  of  Boone  county.  Tried 
below  before  Thompson,  J. 

N,  C.  Pratt  and  C.  E.  Spear,  for  plaintiffs  in  error. 

F.  8.  Howell,  contra, 

Irvine,  C. 

Cornelius  E^n  applied  to  the  village  board  of  St  Ed- 
wards, in  Boone  county,  for  a  license  to  sell  malt,  spiritu- 
ous, and  vinous  liquors.  A  remonstrance  was  filed  by  the 
plaintiffs  in  error.  Upon  the  hearing  the  village  board 
ordered  the  license  to  issue.     The  remonstrators  took  an' 
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appeal  to  the  district  courts  which  sustained  the  action  of 
the  village  board  and  dismissed  the  remonstrance.  From 
this  judgment  the  remonstrators  prosecute  error  to  thi9 
court. 

The  defendant  in  error  has  filed  a  motion  to  quash  the 
bill  of  exceptions.  This  motion  was  submitted  at  the  same 
time  that  the  case  was  submitted  upon  its  merits.  The  mo- 
tion is  not  well  taken,  for  the  reason  that  there  is  no  bill  of 
exceptions  to  quash.  The  record  does  contain  the  evidence 
taken  before  the  village  board,  and  we  understand  the  point 
the  defendant  in  error  makes  to  be  that  because  the  district 
court  on  appeal  was  acting  upon  this  evidence  it  should 
have  been  settled  and  allowed  as  a  bill  of  exceptions  in  the 
ordinary  manner.  This  is  a  mistaken  view  of  the  proceed- 
ings. Section  4,  chapter  50,  Compiled  Statutes,  provides 
for  appeals  from  the  action  of  license  boards.  It  provides 
that  the  testimony  on  the  hearing  before  the  board  shall  be 
reduced  to  writing  and  filed  in  the  office  of  a|)plication ; 
and  if  any  party  feels  himself  aggrieved  by  tlie  decision,  he 
may  appeal  therefrom  to  the  district  court,  ''and  said  testi- 
mony shall  be  transmitted  to  said  district  court,  and  such 
appeal  shall  be  decided  by  the  judge  of  such  court  upon 
said  evidence  alone."  The  statute  therefore  requires  the 
certification  of  the  evidence  to  the  district  court,  and  it  be- 
comes a  part  of  the  record  in  that  court,  as  much  so  as  the 
application,  the  remonstrance,  or  any  other  portion  of  the 
proceedings.  The  office  of  a  bill  of  exceptions  is  merely  to 
bring  into  the  record  matters  which  otherwise  would  not 
be  entered  of  record.  {CfDonohue  v,  HendriXy  13  Neb., 
265.)  The  testimony  before  the  village  board  being  a  part 
of  the  record  in  the  district  court,  was  properly  certified  to 
this  court  by  the  clerk  of  the  district  court,  and  no  bill 
of  exceptions  was  necessary  or  proper  to  bring  it  into  the 
record. 

Of  the  errors  assigned  in  the  petition  in  error  we  shall 
consider  only  one.     It  appears  that  the  application  for  the 
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license  was  first  filed  April  21,  1892,  and  bore  the  signa- 
ture of  each  member  of  the  board  of  trustees  of  the  village. 
On  May  4,  before  any  action  was  taken  upon  such  petition, 
it  was  withdrawn.  The  names  of  three  of  the  five  trustees 
were,  in  the  language  of  a  stipulation,  '^ erased  and  with- 
drawn as  signers  to  said  application,''  and  a  number  of 
additional  signatures  obtained.  The  same  petition,  so 
changed,  was  the  next  day  refiled.  It  is  argued  by  the 
plaintiffs  in  error  that  the  trustees  who  signed  this  petition 
were  disqualified  from  acting  thereon.  It  has  been  repeat- 
edly held  by  this  court  that  a  member  of  a  village  board 
who  signs  an  application  for  a  license  thereby  debars  him- 
self of  the  riglit  to  act  on  the  petition ;  and  that  if  his  vote 
is  necessaiy  to  the  granting  of  a  license  no  valid  license 
can  be  issued.  {Vanderlip  v,  Derby,  19  Neb.,  165;  State  v. 
Weber,  20  Neb.,  467 ;  State  v.  Kaso,  25  Neb.,  607-  Faster 
V.  Frost,  25  Neb.,  731.)  These  cases  are  very  pronounced 
and  clearly  decisive  of  the  general  question.  The  reason 
of  the  rule  is  that  the  village  board  acts  judicially  {Hoi- 
lembaek  v.  Drake,  37  Neb.,  680),  and  that  by  the  petition 
for  a  license  a  signer  declares,  if  not  his  interest  in  the 
issuing  thereof,  at  least  his  conviction  that  a  license  should 
issue,  and  of  the  existence  of  facts  warranting  the  issuing 
of  the  license.  He  cannot,  therefore,  sit  in  judgment  upon 
these  questions  and  occupy  the  position  of  a  disinterested 
person.  The  general  principle  is  conceded  by  the  defend- 
ant in  error,  but  he  contends  that  when  the  petition  was 
withdrawn  and  the  names  of  three  of  the  trustees  ^'erased 
and  withdrawn  "  from  the  application  their  disqualification 
was  removed,  and  they  were  not  forbidden  to  act  upon  the 
petition  when  refiled,  it  being  then  in  effect  a  new  applica- 
tion. To  so  hold  would  be  a  veritable  ^'clinging  to  the 
bark."  The  disqualification  of  signers  does  not  ultimately 
depend  on  the  fact  that  their  names  appeared  as  petitioners. 
It  is  based  upon  the  fact  that  they  were  interested  parties, 
or  at  least  parties  who  have  prejudged  the  case,  and  of  this 
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their  signing  the  petition  is  conclusive  evidence.  The 
withdrawing  of  the  petition  and  mechanical  erasure  of  their 
names  and  the  refiling  of  it  with  other  names  in  their 
places  did  not  alter  the  fact  and  did  not  avoid  the  principle 
upon  which  their  disqualification  is  based.  It  follows  that 
the  whole  village  board  was  disqualified  from  acting  on 
E-ran's  petition  for  a  license  for  the  municipal  year  of 
1892,  and  that  no  valid  license  could  be  issued  to  him  on 
the  vote  of  that  board.  The  district  court  erred  in  hold- 
ing otherwise. 

Reversed  and  remanded. 


42    4® 
44    376 


W.  A.  Hedrick  v.  Strauss,  Uhlman  &  Guthman. 

Filed  Novsmbeb  6,  1894.    No.  5243. 

1.  Instructions  will  not  be  reviewed  where  they  are  not  pointed 

ont  in  both  the  motion  for  a  new  trial  and  the  petition  in  error. 

2.  A  purchase  of  property  of  an  insolvent  debtor,  with 

intent  to  aid  in  hindering,  delaying,  or  defrauding  his  creditors, 
is  void  as  to  snch  creditors,  thoagh  a  foil  consideration  is  paid 
for  the  property. 

3.  In  order  to  constitute  one  an  innocent  purchaser  of 

property  sold  for  the  purpose  of  defrauding  the 
creditors  of  the  vendor,  the  whole  consideration  ranst  be 
actually  paid  beibre  the  pnrchaser  had  notice  of  the  fraadnlent 
intent.  If,  after  part  of  the  consideration  has  been  paid,  the 
purchaser  receives  notice  of  the  fraud,  he  will  only  be  entitled 
to  protection  to  the  extent  of  the  consideration  paid,  or  parted 
with,  before  notice.  As  to  the  purchase  price  not  paid,  such 
Tendee  will  not  be  regarded  as  an  innocent  purchaser  of  the 
property. 

4.  Instructions.    HM,  That  defendants'  third  instruction  was  ap- 

plicable to  the  evidence  in  the  case,  and  that  the  trial  court  did 
not  err  in  giving  the  same  to  the  jury. 
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6.  Certain  paragraphs  of  the  charge  of  the  coart  Dot  oonaid- 
ered,  since  the  alleged  errors  in  their  giving  are  not  sufficiently 
assigned  in  either  the  motion  for  a  new  trial  or  the  petition  in 
error. 

6.  In  order  to  a  review  of  instruotions  by  the  appellate 

oonrt,  an  exception  mnst  have  been  taken  to  each  specific  in- 
straction  claimed  to  be  erroneous.  A  general  exception  to  in- 
straotions  given  or  reftised  is  unavailing. 

7.  Questions  for  Special  Findings.    It  is  within  the  sonnd 

discretion  of  the  trial  jadge  to  submit  to,  or  withhold  from,  the 
jury  questions  for  special  findings,  and  his  rulings  in  that  re- 
gard will  not  be  disturbed  unless  a  clear  case  of  abuse  of  discre- 
tion appears.     Kule  applied. 

S.  Assignments  of  Error.  This  court  will  not  consider  objec- 
tions to  the  admission  of  testimony  when  the  particular  raling 
is  not  pointed  out  in  the  petition  in  error. 

9.  An  assignment  of  error  not  included  in  the  points  relied  on 
for  a  reversal  will  be  deemed  waived. 

Error  from  the  district  court  of  Hitchcock  coanty. 
Tried  below  before  Cochran,  J. 

The  facts  are  stated  in  the  opinion. 

B.  O.  Burbank  and  House  &  Blackledge,  for  plaintiff 
in  error. 

C  CFlansburg,  for  defendants  in  error: 

A  buyer  who  pays  the  consideration  after  notice  of  fraud 
is  not  entitled  to  protection  as  an  innocent  purchaser  for 
value.  (Wait,  Fraudulent  Conveyances,  sec.  369;  Dough' 
eriy  v.  Cooper^  77  Mo.,  532;  Amholt  v.  Hartwig,  73  Mo., 
485 ;  Bishop  v.  Schneider,  46  Mo.,  472 ;  Dixon  v.  Hill,  5 
Mich.,  408;  Matson  v.  Melohor,  42  Mich.,  477;  Slarinv. 
Kelly,  88  N.  Y.,  421 ;  Bush  v.  Collins,  35  Kan.,  536;  Rid- 
dell  V.  Munro,  52  K.  W.  Rep.  [Minn.],  141 ;  Becker  v.  Duiv- 
ham,  27  Minn.,  32.) 
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NORVAL,  C.  J. 

This  was  an  action  in  replevin  brought  bj  plaintiff  in 
error  against  Thomas  H.  Britten,  sheriff  of  Hitchcock 
county,  to  recover  possession  of  a  stock  of  general  mer- 
chandise formerly  owned  by  one  E.  O.  Johuson.  At  the 
time  the  order  of  replevin  was  issued  and  served,  the  stock 
of  goods  in  dispute  was  held  by  the  sheriff  by  virtue  of  a 
writ  of  attachment  sued  out  by  the  district  court  of  said 
county  by  Strauss,  Uhlman  &  Guthman  agaiust  the  said 
E.  O.  Johnson.  On  motion  of  said  Strauss,  Ubiman  & 
Guthman,  they  were  substituted,  by  order  of  the  court,  as 
defendants  in  the  replevin  suit,  in  lieu  of  the  sheriff. 
Upon  the  trial  of  the  latter  case  the  jury  returned  a  verdict 
finding  that  the  defendants  were  entitled  to  the  possession 
of  the  goods  at  the  commencement  of  the  action,  and  that 
the  value  of  such  possession  is  the  sum  of  $878.09. 
Nominal  damages  were  assessed  for  the  detention  of  the 
property.  A  motion  for  a  new  trial  was  filed  by  the 
plaintiff,  which  was  overruled,  and  judgment  was  entered 
by  the  court  upon  the  verdict  for  the  defendants. 

It  is  undisputed  that  the  property  in  controversy  herein 
was,  on  and  prior  to  the  28th  day  of  April,  1890,  owned 
by  E.  O.  Johnson,  who  was  engaged  in  the  general  retail 
merchandise  business  at  Stratton,  in  Hitchcock  county,  and 
on  which  date  his  indebtedness  to  wholesale  houses  and 
others  aggregated  between  $4,000  and  $5,000.  The  amount 
which  he  owed  the  defendants  was  $850  and  interest.  On 
the  date  aforesaid  Johnson  transferred  his  entire  stock  of 
goods  to  the  plaintiff,  and  a  few  days  later  the  said  attach- 
ment was  levied  thereon.  The  theory  of  the  defendants  is 
that  said  transfer  to  plaintiff  was  colorable  merely,  made 
for  the  purpose,  and  with  the  intent  of  hindering,  delay- 
ing, and  defrauding  the  defendants  and  other  creditors  of 
Johnson,  and  that  plaintiff  was  a  party  to  the  fraud.  On 
the  other  hand,  the  plaintiff  insists  that  he  purchased  the 
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as  an  abstract  l^al  proposition,  but  the  contention  here  is 
that  it  is  not  based  upon  any  evidence  in  the  case  and  as- 
sumes that  the  plaintiff  knew,  or  was  in  possession  o{  tacts 
which,  if  pursued,  would  have  given  him  knowledge  of 
Johnson's  indebtedness.     The  criticism  that  this  instruction 
assumes  that  the  plaintiff  was  aware  of  the  existence  of 
any  fact  or  state  of  facts  which  tended  to  impeach  the 
bona  fides  of  the  sale  is  not  merited.     The  language  is  oer- 
tainly  not  susceptible  of  the  construction  placed  upon  it  by 
counsel.     It  submitted  to  the  jury  for  their  determination, 
from  the  evidence,  what  the  facts  were  upon  the  question 
of  fraudulent  intent,  and  then  informed  them,  if  a  certain 
state  of  facts  were  found  to  exist,  that  the  transfer  was  void 
as  to  the  creditors  of  Johnson.     It  is  urged  that  this  in- 
struction is  not  based  upon  the  evidence,  because  there  is 
no  testimony  in  the  record  tending  to  establish  that  plaint- 
iff knew  of  Johnson's  indebtedness,  or  that  the  transfer 
was  made  with  the  intent  to  defraud,  or  that  the  plaintiff 
knew  of  such  purpose.     It  is  not  seriously  contended  that 
the  motive  which  induced  Johnson  to  dispose  of  his  stock 
was  not  to  defraud  his  creditors.     We  think  the  jury  were 
justified  in  inferring  fraudulent  intent  from  the  fact  that 
Johnson's  indebtedness  was  so  great  that  the  transfer  had 
the  effect  to  hinder  and  delay  his  creditors  in  the  collection 
of  their  claims  against  him,  when  taken  in  connection  with 
the  facts  and  circumstances  surrounding  the  transaction  dis- 
closed by  this  record.     An  important  inquiry  is,  did  the 
plaintiff  participate  in  the  fraud,  or  did  he  purchase  the 
property  in  good  faith,  for  a  valuable  consideration,  and 
without  notice  of  the  motive  and  purpose  of  Johnson  in 
making  the  sale?     The  alleged  consideration  for  the  prop- 
erty was  $6,600,  which  Mr.  Hedrick  testified  on  the  trial 
was  paid  in  the  following  manner :  A  quarter  section  of 
land  in  Rawlins  county,  Kansas,  of  the  value  of  |2,000, 
was  taken  on  the  deal  by  Johnson  at  that  sum,  f  300  in 
cash,  a  span  of  mules  for  $300,  a  $300  note  against  Schrani 
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Bros.,  another  note  for  $100  signed  by  W.  C.  McErvin, 
and  three  promissory  notes  executed  by  the  plaintiff  to 
Johnson,  aggregating  $3,000,  two  being  for  $750  each,  due 
in  one  year  from  date,  and  one  for  $1,500,  maturing  in  two 
years;  that  the  remainder  of  the  consideration,  something 
over  $500,  was  not  evidenced  by  a  note  or  other  writing, 
but  was  left  as  an  open  account  payable  upon  demand. 
The  plaintiff  further  testified  that  it  was  mutually  agreed 
between  the  parties  at  the  time  of  the  transfer  that  Johnson 
should  not  negotiate  the  said  notes  given  by  Hedrick, 
aggregating  $3,000,  but  the  same'  should  be  held  by 
Johnson  and  payments  were  to  be  received  thereon  from 
time  to  time  out  of  the  store  or  in  trade  if  the  maker  so 
desired;  that  he  made  inquiry  of  Johnson  whether  the 
property  was  incumbered,  and  was  informed  that  there 
were  no  liens  of  any  kind  thereon,  and  that  plaintiff  did 
not  know,  prior  to  the  sale,  of  Johnson's  indebtedness. 
The  testimony  of  £.  O.  Johnson  as  to  the  consider- 
ation of  the  sale  is  the  same  as  given  by  Hedrick,  ex- 
cepting that  the  former  contradicts  the  latter  as  to  the 
number  of  notes  which  made  up  the  $3,000.  Joluisun 
swears  that  there  were  but  two  notes  made  by  Hedrick  at 
the  time  of  the  sale,  each  for  the  sum  of  $1,500;  that  some 
time  afterwards  one  of  these  was  taken  up  by  plaintiff,  he 
executing  instead  thereof  two  notes,  each  for  $750.  It  was 
shown  that  Hedrick  and  Johnson  each  had  made  statements 
out  of  court  contradicting,  in  important  particulars,  their 
testimony  given  on  the  trial;  that  shortly  after  the  sale,  iu 
a  conversation  with  Charles  H.  Mehagan  and  C.  C.  Flans- 
burg,  plaintiff  and  Johnson  each  stated  that  the  considera- 
tion for  the  property  was  between  $5,500  and  $6,000,  con- 
sisting of  $300  in  casli,  mules  valued  at  $300,  a  quarter 
section  of  land  worth  $2,000,  and  promissory  notes  to  the 
amount  of  $3,000,  executed  by  plaintiff;  that  not  a  word 
was  said  about  the  $300  note  of  Schram  Bros.,  or  the  $100 
note  on  McErvin,  or  that  $600  of  the  purcliase  price  re- 
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mained  in  an  open  account.  During  the  same  conversation 
plaintiff,  upon  being  interrogated  by  Mr.  Mehagan  regard- 
ing his  knowledge  of  Johnson's  indebtedness  or  financial 
condition  at  the  time  of  the  purchase,  replied  be  ''  knew 
that  there  were  no  liens  on  the  stock  at  the  time  he  bought, 
and  that  was  all  he  cared  a  damn  for.''  This  testimony,  if 
true,  shows  that  the  rights  of  creditors  did  not  concern 
plaintiff.  Perhaps  the  evidence  in  the  case  heretofore  al- 
luded to  is  alone  sufficient  on  which  to  base  a  conclusion, 
that  prior  to  the  transaction  Hedrick  was  aware  Johnson 
was  insolvent,  and  that  plaintiff  had  knowledge  of  the 
fraud.  It  certainly  was  ample  for  that  purpose,  when 
taken  in  connection  with  the  undisputed  fact  that  plaintiff 
paid  Johnson  the  amount  of  the  open  account,  besides  some 
$1,500  or  $1,600  on  his  three  notes,  after  he  was  informed 
of  Johnson's  financial  standing  and  knew  his  purpose  in 
making  tbe  sale;  hence,  plaintiff,  in  no  view  of  the  case,  is 
entitled  to  the  protection  which  the  law  affords  an  innocent 
purchaser  for  value  and  without  notice.  To  have  consti- 
tuted him  such  a  purchaser,  the  whole  consideration  must 
have  been  paid  prior  to  receiving  notice  of  the  fraud.  If 
it  be  conceded  that  Hedrick,  at  the  time  the  contract  of 
purchase  was  made,  had  no  notice  of  the  fraudulent  intent; 
still,  having  paid  over  more  than  $2,000  of  the  considera- 
tion after  he  had  been  apprised  of  the  fraudulent  character 
of  the  transaction,  he  would,  at  most,  only  be  entitled  to 
protection  to  the  extent  of  the  amount  of  the  consider- 
ation paid,  or  parted  with,  before  he  received  such  notice. 
{Dixon  V.  Hill,  5  Mich.,  408;  Bush  v.  Collins^  35  Kan.. 
535,  and  cases  cited  in  brief  of  defendants.)  Tiie  Kansas 
case,  in  the  principal  facts,  is  quite  similar  to  the  one  at 
bar.  Chief  Justice  Horton,  in  delivering  the  opinion  of 
the  court,  uses  the  following  apt  and  appropriate  language: 
"Where  a  valuable  consideration  is  paid  in  good  faith  for 
a  transfer  from  the  vendor,  who  acts  with  fraudulent 
intent,  the  interest  of  the  creditor  is  superseded.     The  in- 
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Docent  purchaser,  in  such  a  case,  having  parted  with  value 
upon  the  faith  of  the  vendor's  possession  and  ownership 
of  the  property,  acquires  not  only  the  legal  title,  but  an 
equity  which  is  paramount  to  that  of  the  creditors  of  the 
failing  and  fraudulent  debtor.     So,  in  this  case,  if  it  be 
conceded  that  the  transaction  between  Collins  and  McMillan 
was  in  good  faith,  so  far  as  Collins  is  concerned,  yet  if  there 
was  no  consideration,  the  interest  of  the  creditors  is  para- 
mount to  any  claim  of  Collins.     More  than  this,  the  pro- 
tection to  which  a  bona  fide  purchaser  without  notice  is 
entitled  extends  only  to  the  money  which  has  been  actually 
paid,  or  to  securities  or  property  which  have  been  actually 
appropriated  by  way  of -payment  before  notice,  and  notice 
before  actual  payment  of  all  the  purchase-money  is  binding 
as  to  the  consideration  not  paid,  in  the  same  manner  as  notice 
had  before  the  contract.     In  other  words,  to  entitle  a  per- 
son to  the  character  of  a  bona  fide  purchaser  without  notice, 
he  must  have  acquired  the  legal  title  and  have  actually  paid 
the  purchase-money,  or  parted  with  something  of  value  by 
way  of  payment  before  receiving  notice.    And  even  if  notice 
is  only  after  a  payment  of  a  part  of  the  purchase-money, 
the  purchaser  is  only  entitled  to  reimbursement  for  the 
money  paid.''     It  is  said  that  Hedrick  paid  the  full  value 
of  the  stock  purchased  by  him.     Conceding  this  to  be  true, 
yet  that  fact  alone  would  not  protect  him,  if  Johnson  was 
actuated  by  a  fraudulent  motive  in  making  the  sale,  and 
plaintiff  had  notice  thereof  or  knowledge  of  facts  suf- 
ficient to  put  an  ordinarily  prudent  man  on  inquiry.     This 
court  has  held,  and  the  proposition  is  abundantly  sustained 
by  decisions  elsewhere,  that  a  purchaser  of  property  of  an 
insolvent  and  failing  debtor,  with  intent  to  aid  in  hinder- 
ing, delaying,  or  defrauding  his  creditors,  is  invalid  as  to  the 
creditors,  though  a  full  consideration  is  paid  to  such  pur- 
chase. {Tootle  V.  Dunn,  6  Neb.,  93;  Wake  v.  Oriffin,  9  Neb., 
47.)     The  jury  have  passed  upon  the  question  of  fraudu- 
lent intent  in  this  case,  and  their  finding,  being  based  upon 
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the  testimony,  will  not  be  disturbed.  We  are  likewise 
fully  persuaded  that  the  third  instruction  given  at  the  de- 
fendants' request  was  predicated  upon  the  evidence,  and 
that  the  same  was  not  erroneous. 

The  fourth  and  fiflh  instructions,  set  out   above,  are 
claimed  to  be  erroneous,  because  of  a  lack  of  evidence  in 
the  record  whereon  to  base  the  same.     Neither  of  these 
paragraphs  of  the   instructions  can  be  reviewed   on  ac- 
count of  the  insufficiency  of  the  assignment  in  both   the 
motion  for  a  new  trial  and  petition  in  error,  the  assign- 
ment in  each  paper  being  in  this  language:  ''The  court 
erred  in  giving  the  third,  fourth,  and  fifth  instructions 
asked  for  by  defendants.''     Similar-  assignments  this  court 
has   repeatedly  held,  since  this  cause  was   tried   in   the 
court  below  and  briefed  in  this  court,  would  be  considered 
no  further  than  to  ascertain  that  any  one  of  the  instruc- 
tions therein  named  was  rightfully  given.     Inasmuch  as 
we  have  reached  the  conclusion  that  no  error  was  com- 
mitted in  giving  the  third  instruction  specified  in  the  fore- 
going assignment,  the  fourth  and  fiflh  instructions  will  not 
be  reviewed.     There  is  another  ground,  equally  as  tenable, 
upon  which  we  might  place  our  refusal  to  consider  said 
instructions,  namely,  no  proper  exception  was  taken  to 
either  of  them  in  the  court  below.     The  record  discloses 
that  the  plaintifi^  excepted  in  these  words :  ''To  the  giving 
of  said  instructions  3,  4,  and  5  asked  by  the  defendants, 
and  to  each  of  said  paragraphs,  plaintiff  there  and  then 
duly  excepted."     In  at  least  three  instances  this  court  has 
decided  such  an  exception  too  general  to  be  availing ;  and 
further,  that  each  paragraph  of  a  charge  must  be  specific- 
ally excepted  to  when  read.  {MeReady  v,  RogerSj  1  Neb., 
124;  Dodge  v.  People^  4  Neb.,  220;  Brooks  v.  Dutcher,  22 
Neb.,  644.) 

The  refusal  to  give  certain  instructions  requested  by 
plaintiff  is  assigned  for  error.  A  general  exception  merely 
was  entered  by  the  plaintiff  to  the  overruling  of  his  re- 
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quests  to  charge,  hence  plaintiff  is  not  in  a  position  to 
have  his  instructions  considered  or  reviewed  by  this  court. 
Another  point  made  is  that  the  court  below  erred  in  refus- 
ing to  submit  to  this  jury  five  requests  for  special  findings 
asked  by  the  plaintiff.  It  is  within  the  sound  discretion 
of  the  trial  judge  to  submit  to,  or  withhold  from,  the  jury 
questions  for  special  findings,  and  his  ruling  in  that  regard 
will  not  be  reviewed  unless  a  clear  abuse  of  discretion  ap- 
pears. {Floaten  v,  Ferrdl,  24  Neb.,  353 ;  Nebraska  &  Iowa 
Ins.  Co.  V.  Christiensen^  29  Neb.,  581;  Atchison,  T.  &  S.  F. 
R,  Oo.  9.  Lawler,  40  Neb.,  356.)  An  examination  of  the 
record  convinces  us  that  plaintiff  was  not  prejudiced  by  the 
failure  of  the  court  to  give  to  the  jury  his  requests  for  special 
findings.     There  certainly  was  no  abuse  of  discretion. 

It  is  finally  ai^ued  in  the  brief  that  the  court  erred  in 
permitting  defendants  to  prove  by  the  witness  C.  C.  Flans- 
burg  certain  statements  of  Johnson,  the  vendor,  in  dero- 
gation of  plaintiff's  title,  made  long  after  the  purchase. 
From  the  bill  of  exceptions  it  appears  that  testimony  of 
that  character  was  permitted  to  be  given  by  Mr.  Flansburg, 
over  the  objection  and  exception  of  plaintiff.  The  ruling, 
however,  cannot  be  reviewed,  inasmuch  as  the  decision 
upon  the  admission  of  such  testimony  is  not  assigned  for 
error  in  the  petition  is  error.  The  only  complaint  made 
in  the  petition  in  error  relating  to  the  admission  of  evidence 
upon  the  trial  is  the  eighth  assignment,  wherein  it  is  al- 
lied that  error  was  committed  in  admitting  on  cross- 
examination  the  testimony  of  Johnson  as  to  the  disposition 
be  made  of  the  money  and  property  which  he  received  from 
the  plaintiff.^  It  is  obvious  that  this  is  insufficient  to  pre- 
sent for  review  the  alleged  error  in  admitting  the  .testi- 
mony of  Mr.  Flansburg,  and  as  the  eighth  assignment  is 
not  included  in,  or  covered  by,  the  points  relied  on  by 
plaintiff  in  the  brief,  it  will  be  deemed  abandoned.  We 
discover  no  error  in  the  record,  and  the  judgment  is  there- 
fore 

Affirmed. 
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Abbam  G.  Reed  v.  Charles  S.  Wood  et  ai* 

FiLBD  KOVSMBSB  8,  1894.    Na  5660. 

1.  Review':  Assionments  of  Ebbob:  Waiyeb.    An  assigDinent 

in  a  petition  in  error  will  be  disregarded  by  this  oonrt  where  the 
same  is  not  relied  npon  in  the  briefs  filed. 

2.  Instructions:   Rbvibw:   Assiqnments  of  Ebbob.      An  as- 

signment of  error,  which  is  directed  generally  by  nnmbers 
merely,  against  three  ont  of  four  iDstrnctions  given  at  the 
qnest  of  the  successfnl  party  is  insnfiScient  where  none  of 
instructions  are  nnmbered,  since  it  is  too  indefinite  and  nnoertain 
as  to  the  particular  instrnctions  intended. 

Error  from  the  district  court  of  Pawnee  county.    Tried 
below  before  Bush,  J. 

Story  &  Story,  for  plaintiff  in  error. 

O.  if.  Humphrey,  contra. 

NORVAL,  C.  J. 

Plaintiff  in  error  was  plaintiff  in  the  court  below.  The 
petition  upon  which  the  case  was  tried  alleges,  in  substance, 
that  plaintiff  was  a  commission  merchant  carrying  on  busi- 
ness in  the  city  of  New  York;  that  the  defendants  shipped 
to  plaintiff  215  cases  of  ^gs  to  be  sold  on  commission,  the 
plaintiff  to  receive  five  per  cent  for  making  the  sale,  and 
all  charges  paid  by  him  on  the  e^s;  that  at  the  time  said 
shipment  was  made  defendants  drew  a  draft  on  the  plaint- 
iff for  the  sum  of  $900,  which  according  to  the  custom  of 
the  trade  was  to  be  paid  by  plaintiff  and  the  am9unt  thereof 
to  be  deducted  from  the  proceeds  of  the  sale  of  the  ^gs; 
that  said  draft  was  presented  to  the  plaintiff,  and  the  same 
was  accepted  and  paid  by  him  before  he  received  the  eggs 
and  without  knowing  their  value;  that  plaintiff  subse- 
quently, after  the  receipt  of  the  eggs,  owing  to  the  bad  and 
unsalable  condition  of  a  large  number  thereof,  was  com- 
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pelled  to,  and  did,  sell  the  entire  shipment  for  $881.15, 
which  was  the  highest  sum  obtainable  therefor;  that  plaint- 
iff is  entitled  to  a  commission,  for  making  the  sale  of 
$44.05;  that  he  also  paid  the  freight  on  the  shipment, 
amounting  to  $134.91,  and  $6.45  cartage;  that  after  de- 
ducting commission,  freight,  and  cartage  from  the  amount 
for  which  the  eggs  were  sold  there  was  a  net  balance  of 
$695.74  applied  by  plaintiff  on  the  $900  so  advanced  by 
him  as  aforesaid  on  said  defendants'  draft,  and  that  they 
are  indebted  to  plaintiff,  by  reason  of  the  premises,  in  the 
sum  of  $204.26,  for  which  amount  judgment  is  prayed. 
The  defendants  for  answer  deny  they  are  indebted  to  plaint- 
iff in  any  sum  whatever,  and  further  answering  the  peti- 
tion all^e,  in  effect,  that  on  the  receipt  of  a  tel^ram  from 
plaintiff  stating  that  the  egg  market  in  New  York  city  was 
strong,  stock  scarce,  and  tendency  upward,  and  that  ^gs 
were  worth  from  twenty-two  to  twenty-two  and  three- 
fourths  cents  per  dozen,  defendants  bought  and  shipped  to 
plaintiff  215  cases,  or  6,450  dozen  fresh  eggs,  suitable  for 
the  market,  to  be  sold  on  their  arrival  by  the  plaintiff  for 
the  defendants;  that  said  ^gs  were  worth  in  New  York 
when  they  reached  there  the  sum  of  $1,419;  that  plaintiff 
carelessly  and  willfully  neglected  to  sell  the  eggs  so  con- 
signed to  him  on  their  arrival,  but  carelessly  and  negli- 
gently kept  the  same  for  a  long  period  without  advising 
defendants  of  his  intentions  so  to  do,  until  the  eggs  became 
unsalable  and  unmarketable,  before  selling  the  same,  and 
that  by  reason  of  the  said  negligence  and  carelessness  of 
plaintiff  said  defendants  have  sustained  damages  in  the  sum 
of  $378,  for  which  they  ask  judgment  against  the  plaintiff. 
The  reply  denies  every  allegation  contained  in  the  answer. 
On  the  issues  thus  formed  the  cause  was  tried  to  a  jury, 
which  resulted  in  a  verdict  and  judgment  for  the  defend- 
ants in  the  sum  of  $1. 

The  petition  in  error  contains  three  assignments  of  error, 
as  follows: 
36 
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1.  The  court  erred  in  giving  the  second,  third,  and  fourth 
paragraphs  of  the  instructions  requested  by  the  defendants. 

2.  The  verdict  was  not  sustained  by  sufficient  evidence. 

3.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  second  and  third  of  the  above  assignments  are  not 
mentioned  or  referred  to  in  the  brief  of  counsel  for  plaint- 
iff; hence,  under  the  repeated  utterances  of  this  courts  are 
regarded  as  waived,  and  will  not  be  noticed  by  us.  {Gifi  <?. 
Lydickj  40  Neb.,  608.)     The  first  assignment  is  directed 
generally  by  numbers  only  against  three  instructions  given 
at  the  request  of  the  defendants.     Turning  to  the  tran- 
script we  find  that  the  defendants  asked  four  separate  and 
distinct  instructions,  all  of  which  were  given  by  the  court, 
and  that  none  of  these  requests  are  numbered.     The  first 
assignment  is,  therefore,  not  sufficient  to  present  any  ques- 
tion for  review,  since  it  is  left  so  indefinite  and  uncertain  as 
to  the  particular  instruction  intended.     Again,  the  assign- 
ment of  error  in  the  motion  for  a  new  trial,  as  well  as  the 
petition  in  error,  is  directed  against  the  giving  of  a  group 
of  instructions  en  maaae;  hence,  such  assignment  is  insuffi- 
cient, unless  all  the  instructions  in  such  a  group  are  bad. 
Two  of  the  four  instructions  asked  by  the  defendant,  and 
given  by  the  court,  read  as  follows: 

"You  are  instructed  that  the  law  holds  the  consignee,  in 
the  conducting  of  the  business  of  the  consignor,  to  the  same 
degree  of  care  and  diligence  which  a  prudent  man  would 
exercise  in  the  management  of  his  own  affairs. 

"  In  determining  the  negligence,  if  any,  on  the  part  of 
th6  plaintiff  to  do  and  perform  all  that  was  required  to  be 
done  in  the  matter  of  handling  and  selling  the  ^gs  for  de- 
fendants, the  jury  should  take  into  consideration  all  tlie 
circumstances  that  surround  the  transaction;  any  want  of 
good  faith  on  the  part  of  the  consignee,  if  it  shall  have 
been  proved;  the  perishable  nature  of  the  article  consigned, 
the  deterioration  of  the  same,  and  the  consequent  necessity 
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of  selling  the  same  at  onoe;  the  keeping  of  the  defendants 
in  ignorance  of  the  true  condition  of  the  eggs,  if  such  facts 
shall  have  been  proven,  and  the  inconsistencies  and  ab- 
surdities  which  may  appear  from  the  testimony  of  the 
plaintiff,  or  his  employes;  or  the  failure  of  the  plaintiff  to 
perform  any  act  which  a  reasonably  prudent  man  would 
have  done." 

As  to  the  instruction  first  above  quoted  it  is  sufficient  to 
say  that  it  is  a  literal  copy  of  one  of  the  instructions  given 
on  the  trial  in  the  district  court  in  Houad  v.  Thrall,  re- 
ported in  18  Neb.,  484,  and  which  was  approved  as  good 
law  by  this  court  on  the  review  of  said  case.  No  criticism 
was  made  in  the  brief  to  the  giving  of  the  defendants^  re- 
quest last  above  quoted.  It  is  not  believed  to  be  faulty, 
but  wa8  based  upon  the  evidence,  and  fairly  submitted  to 
the  jury  for  their  determination  the  disputed  questions 
of  fact  in  the  case.  Having  reached  this  conclusion,  the 
first  assignment  of  error  must  be  overruled  without  an  ex- 
amination of  the  other  instructions.     The  judgment  is 


Affirmed. 


State  of  Nebraska,  ex  rbl.  School  District  No. 
1,  Sioux  County,  v.  School  District  No.  19^ 
Sioux  County,  et  al. 

Filed  Novembeb  8, 1894.    No.  4954. 

1.  School  Distriots:  Presumption  of  Legal  Oboanization: 
Quo  Wabbanto.  After  a  school  district  has  exercised  thefran* 
chises  and  priyileges  thereof  for  the  period  of  one  year,  ita 
legal  organization  will  be  conclosiyely  presumed,  whatever  may 
have  been  the  defects  and  irregularities  in  the  formation  or  or- 
ganiasation  of  snch  district. 

Erbob  from  the  district  court  of  Sioaz  county.     Tried 
below  before  Kinkaid*  J. 


43 
51 
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Spargur  &  Fisksr,  for  plaintiff  in  error,  cited:  SlcUe  v. 
Comptorif  28  Neb.,  485;  Cowles  v.  School  District,  23  Neb,, 
656;  Dooley  v.  Meese,  31  Neb.,  424;  State  v,  Stein^  13 
Neb.,  532;  State  v.  Hamilton,  29  Neb.,  198;  State  v.  Boyd, 
31  Neb.,  682;  State  v.  School  District,  34  Kan.,  237; 
County  of  Piatte  v.  Ooodell^  97  III.,  84;  People  r.  Toum  of 
Oran,  121  111.,  650. 

W,  H.  Wesiover,  contra. 

NORVAIi,  C.  J. 

On  November  13,  1888,  the  relator  instituted  in  the 
court  below  proceedings  in  quo  warranto  against  school 
district  No.  19,  Sioux  county,  and  Daniel  Kline,  James 
T.  Mason^  and  W.  H.  Johnson,  claiming  to  be  the  officers 
of  said  district,  for  the  purpose  of  determining  the  legality 
of  the  organization  of  the  said  respondent  district,  and 
ousting  it  from  exercising  the  rights,  franchises,  and  privi- 
leges of  a  school  district.  A  general  demurrer  to  the  in- 
formation was  sustained,  the  action  dismissed,  and  the  re- 
lator prosecutes  error  to  this  court. 

For  a  correct  understanding  of  the  question  involved  it 
will  not  be  necessary  to  set  out  in  this  opinion  a  copy  of 
the  information.  For  our  purpose  it  is  sufficient  to  state 
that  it  appears  that  school  district  No.  1  was  composed  of 
eighteen  sections  of  land,  but  that  on  the  4th  day  of  Oc- 
tober, 1887,  the  county  superintendent  of  Sioux  county, 
upon  a  petition  presented  to  him  for  that  purpose,  divided 
said  district  No.  1  by  taking  therefrom  eight  sections  of 
land,  and  erecting  and  forming  out  of  the  same  said  school 
district  No.  19;  that  the  petition  for  the  division  of  the 
district  was  not  signed  by  the  requisite  number  of  qualified 
petitioners;  that  no  notice  of  the  date  of  the  presentation 
of  the  petition  was  ever  posted;  that  no  list  of  the  legal 
voters  of  district  No.  1  was  filed  with,  or  given  to,  the 
county  superintendent  at  the  time  said  petition  was  pre- 
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sented  to  him ;  that  the  respondent  district  has  ever  since 
the  4th  day  of  October,  1887,  exercised  the  rights,  privi- 
leges, and  franchises  of  a  school  district  within  and  for  the 
territory  composed  of  the  said  eight  sections  of  land.  In 
order  to  give  a  county  superintendent  jurisdiction  to  divide 
or  change  the  boundaries  of  a  school  district,  a  {)etition  in 
writing,  signed  by  at  least  one-third  of  the  legal  voters  of 
the  district  affected,  must  be  presented  to  him  for  that  pur- 
pose, and  notices  of  the  proposed  action  and  when  the  pe- 
tition will  be  presented  to  the  county  superintendent  must 
be  given  for  the  time  and  in  the  manner  designated  by  sec- 
tion 4,  subdivision  1,  chapter  79,  of  the  Compiled  Statutes* 
{Cowles  V.  School  District,  23  Neb.,  655 ;  State  v,  Compton, 
28  Neb.,  485;  Dooiey  v.  Meese,  31  Neb.,  424;  School 
District  v.  Coleman,  39  Neb.,  391.)  There  is  no  room  to 
doubt  that  there  are  defects  and  irregularities  in  the  erection 
and  organization  of  the  respondent  district.  The  petition 
for  the  change  of  boundaries  of  district  No.  1  w&s  not  signed 
by  a  sufficient  number  of  qualified  voters,  nor  was  any  no- 
tice given  of  the  presentation  of  the  petition  to  the  county 
superintendent.  The  question  arises  whether  these  defects 
and  irr^ularities  can  now  be  taken  advantage  of  by  the 
relator. 

Section  8,  subdivision  3,  of  chapter  79  of  the  Compiled 
Statutes,  provides:  ''Every  school  district  shall,  in  all 
cases,  be  presumed  to  have  been  legally  organized  when  it 
shall  have  exercised  the  franchises  and  privileges  of  a  dis- 
trict for  the  term  of  one  year.''  It  is  conceded  that,  under 
the  foregoing  provision,  if  there  had  been  nothing  at  fault 
in  the  formation  and  organization  of  school  district  No.  19 
but  mere  irregularities,  its  legal  organization  would  be  pre-  • 
sumed.  It  is,  however,  contended  that  no  such  presump- 
tion exists  where  the  jurisdictional  steps  prescribed  by  the 
statute  for  the  erection  of  a  school  district  have  not  been 
taken.  In  other  words,  where  there  has  been  a  total  disre- 
gard of  the  requirements  of  the  statute  in  the  formation  of 
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a  school  district  the  organization  is  void  on  its  face,  and  in 
such  case  the  section  quoted  above  does  not  apply.  We  are 
not  willing  to  place  so  narrow  or  limited  a  construction  upon 
the  statute.  Had  the  legislature  intended  that  the  section 
should  apply  alone  to  the  districts  where  but  mere  formal 
defects  or  irregularities  appear  in  their  organizations  or 
formations^  it  would  have  said  so;  but  instead  it  has  used 
language  susceptible  of  but  one  construction,  and  that  is, 
that  the  presumption  of  legal  organization  after  the  lapse 
of  a  specified  period  applies  to  *' every  school  district"  and 
'Mn  all  cases."  The  framers  of  the  statute  could,  had  they 
so  desired,  authorized  a  county  superintendent  to  form  two 
or  more  school  districts  out  of  an  existing  one,  without  any 
petition  whatever  of  the  voters  of  the  district  affected,  or 
without  any  notice,  and  so  it  certainly  had  the  pdwer  to  pro- 
vide where  the  statutory  steps  laid  down  for  the  division  of 
a  irchool  district  have  not  been  taken,  such  as  the  presenta- 
tion of  a  proper  petition  or  the  giving  of  notice  that  such 
defects  in  the  formation  and  organization  of  the  district 
shall  be  of  no  avail  after  the  district  has  exercised  the 
franchises  and  privileges  thereof  for  one  year. 

The  section  of  the  school  law  we  have  been  considering 
was  construed  by  this  court  in  StcUe  v.  School  DisiHcty  13 
Neb.,  78.  Chief  Justice  Lake,  in  delivering  the  opinion  of 
the  court,  uses  the  following  language:  ''This  section  is 
exceedingly  comprehensive.  Its  terms  are  sweeping.  It  ap- 
plies, as  its  language  clearly  imports,  'in  all  cases'  wherein 
the  doings  of  a  district,  as  such,  are  called  in  question  or  in 
any  way  involved,  as  well  to  acts  during  the  first  year,  and 
from  which  this  presumption  arises,  as  to  those  performed 
afterwards.  So  far^  therefore,  as  concerns  the  capability 
of  the  district  to  take  upon  itself  the  obligation  of  a  bor- 
rower of  money,  its  complete  organization  at  the  time  it 
assumed  to  do  so  must  be  indisputably  presumed."  In 
the  case  under  consideration  the  defects  in  the  formation 
of  the  respondent  district  cannot  now  be  questioned,  but 
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the  legal  organization  of  such  district  is  conclusively  pre- 
sumed, since  the  record  discloses  that  it  had  exercised  the 
privileges,  powers,  and  franchises  of  a  school  district  for 
more  than  a  year  prior  to  the  institution  of  this  action.  The 
information,  therefore,  failed  to  state  facts  sufficient  to  en- 
title the  relator  to  the  relief  demanded,  and  the  court  below 
did  not  err  in  sustaining  the  demurrer  and  dismissing  the 
action.     The  judgment  is 

Affirmed. 


Harbt  Hill  v.  State  of  Nebraska. 

FiLSO  NovsMBBB  8,  1894.    Na  6832. 

Murder:  Ikformatiok:  Elkction  as  to  Counts.  In  one 
coant  of  the  information  for  mnrder  the  accused  was  charged 
with  haying  parposelj,  and  of  his  deliberate  and  premeditated 
malice,  killed  the  deceased,  and  in  two  other  counts  the  killing 
is  alleged  to  ha^e  been  done  in  an  attempt  to  rob  the  deceased. 
EiUdf  To  charge  bnt  one  offense,  and  a  motion  to  require  the  state 
to  elect  between  the  several  counts  of  the  information  was  prop- 
erly overruled.  {Furvt  v.  State,  31  Neb.,  403.) 

.    The  law  does  not  distinguish  between  principals  of  the 

first  and  second  degree;  hence,  all  persons  who,  being  present, 
aid,  assist,  or  abet  in  the  commission  of  a  felony  may  be  prose- 
cuted as  principals. 

:  Pbblimikabt  Examination:  Plea  in  Abatement. 


Objection  by  an  accused  on  the  ground  that  there  has  been  no 
preliminary  examination  for  the  crime  charged  should  be  by  a 
plea  in  abatement.  {Cowan  v.  State,  22  Neb.,  519.) 

BuFFiciBNCT  OF  CoBfPLAiNT.     Complaint,  upon  which 


the  accused  was  committed,  examined,  and  held  to  state  the 
crime  charged  in  the  information  filed  in  the  district  court 

Rulings  on  Eyidbnob:  Review.    In  reviewing  the 


rulings  of  the  trial  court  in  reoeiTing  and  rejecting  evidence  this 
court  will  confine  its  examination  to  the  objections  made  at  the 
trial.  (Schlencker  v.  StaU,  9  Neb.,  241.) 
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6.  :  JuBOB:  Challenge:  Scbuples  Against  Capital  Pun- 
ishment. The  proviBion  of  the  Criminal  Code  making  oonsd* 
entions  scmplee  of  a  jaror  against  capital  punishment  groand  of 
challenge  for  cause  in  proeecntions  for  murder  was  not  repealed 
hj  the  amendment  of  1893,  conferring  upon  the  jury  discretion 
to  fix  the  punishment,  upon  conviction  for  murder  in  the  first 
degreCi  at  imprisonment  for  life  instead  of  the  death  penalty. 

7.  :  Affidavits  FOB  New  Tbial:  Review.    Affidavits  after 

verdict,  contradicting  the  answers  of  a  juror  on  his  voir  dire  ex- 
amination for  the  purpose  of  proving  disqualification  on  account 
of  prejudice  against  the  unsuccessful  party,  should  be  received 
with  caution,  and  when  contradicted,  an  order  denying  a  new 
trial  will  not  be  reversed  on  appeal. 

8.  :    Pboof   of    Intoxication   as   Defense:   Insanity. 

Proof  of  voluntary  intoxication  is  admissible  in  prosecutions  for 
murder  in  the  first  degree,  not  to  excuse  the  crime  charged,  but 
as  a  circumstance  tending  to  show  that  the  killing  was  not  the 
deliberate  and  premeditated  act  of  the  prisoner.  Where,  how- 
ever, continued  drunkenness  has  ppoduced  such  a  condition  of 
insanity  or  imbecility  as  would  relieve  from  responsibility  for 
criminal  acts  if  produced  by  any  other  cause,  such  condition 
may  be  shown  as  a  defense,  and  the  fact  that  it  was  caused  by 

voluntary  drunkenness  is  immaterial. 

• 

9.  :  Tbial:  Cboss-Examination  of  Witness.    The  limits 

within  which  cross-examination  will  be  allowed  respecting  the 
past  life  of  a  witness  other  than  the  defendant  in  a  criminal 
prosecation,  for  the  purpose  of  affecting  his  credibility,  rests  in 
the  discretion  of  the  trial  court.  Accordingly,  held  not  error  to 
permit  a  witness  for  the  defendant  to  be  asked  on  cross-examina- 
tion  if  he  had  been  arrested  for  vagrancy,  drunkenness,  and 
other  misdemeanors. 

10.  :  — :  Chabge:  Review.     A  judgment  will  not  be 

reversed  because  the  trial  court  in  a  prosecution  for  murder  has^ 
in  charging  the  jury,  assumed  material  facts  as  proved,  where  it 
is  clearly  shown  by  the  record  that  they  were  admitted  by  the 
prisoner  at  the  trial  or  treated  by  him  as  proved. 

11.  :  :  .     The  trial  court  should  avoid  the  giving 

of  undue  prominence  to  a  particular  proposition  by  frequent 
repetitions  thereof  in  charging  the  jury;  but  a  violation  of  that 
rule  in  a  criminal  prosecution  is  not  of  itself  reversible  error, 
where  it  is  apparent  that  there  was  no  controversy  respecting  the 
proposition  stated,  and  where  it  is  clear  that  it  did  not  have  tho 
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effect  to  exclude  from  the  consideration  of  the  jury  other  prop- 
ositions stated  hy  the  court. 

13»  :  :  .     Where  in  a  criminal  case  the  trial  court 

has  correctly  charged  upon  all  of  the  questions  presented  at  the 
trial,  the  fact  that  a  single  proposition  might  have  heen  stated 
with  greater  precision  in  a  single  paragraph  is  no  ground  for  re* 
Tersal,  particularly  where  the  instructions  given  are  a  substantial 
compliance  with  the  requests  presented  by  the  prisoner. 

13.  Bobbery.    It  is  not  essential  to  the  crime  of  robbery  that  the 

property  be  taken  from  the  body  of  the  person  robbed.  It  is 
sufficient  if  taken  from  his  personal  presence  or  personal  protec- 
tion. 

■ 

14.  Trial:  Impropbb  Remarks  of  Counsel:  Exceptions.    Abuse 

of  privilege  by  counsel  in  addressing  the  jury,  to  be  available  on 
appeal,  must  be  excepted  to  at  the  time.  \McLain  v.  State,  18 
Neb.,  154.) 

16s  :  :  .     But  that  rule  has  no  application  to  the 

trial  court.  It  is  the  duty  of  the  presiding  judge,  whether  so 
requested  or  not,  to  protect  the  court  by  an  enforcement  of  the 
rules  essential  to  an  orderly  and  impartial  administration  of  the 
law;  and  should  an  attorney  persist  in  attempting  to  influence 
the  jury  by  reference  to  facts  not  in  evidence,  or  appeals  to 
prejudice  unwarranted  by  the  proofs,  the  court  should  not  hesi* 
tate,  on  motion,  to  set  aside  a  verdict  in  his  favor,  although  no 
objection  may  have  been  interposed  when  the  offense  was  com- 
mitted. 

16.  Murder:  Sufficiency  of  Evidence  to  Support  Convic- 
tion. Evidence  examined,  and  held  to  sustain  the  verdict  of 
murder  in  the  first  degree  and  to  warrant  the  extreme  penalty 
imposed  by  the  jury. 

Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Chapman,  J. 

The  facts  are  stated  in  the  opinion. 

Matthew  Gering,  for  plaintiiF  in  error: 

The  motion  to  quash  the  information  upon  which  the 
prisoner  was  tried  should  have  been  sustained,  being  based 
upon  the  following  grounds :  (a)  Because  such  information 
chaises  separate  and  distinct  crimes  punishable  by  different 


606  NEBRASKA  REPORTS.         [Vol.  42 


Hill  V.  State. 


penalties;  (6)  because  no  preliminary  hearing  upon  the 
charge  contained  in  the  information  was  given  the  accused; 
(c)  under  the  existing  laws  of  this  state  no  such  crime  as 
aiding  and  abetting  in  the  commission  of  murder  in  the 
first  degree  is  cognizable.  (Consolidated  Statutes,  sees.  5577, 
5579;  White  v.  State,  28  Neb.,  341;  SlaU  v.  Maecuaig,  8 
Neb.,  215;  AJb&'ison  v.  State,  9  Neb.,  429;  Marion  v. 
State,  16  Neb.,  350;  Maxwell,  Criminal  Procedure,  498; 
Hanoffv.  State,  37  O.  St.,  178;  Wairath  v.  State,  8  Neb., 
80.) 

The  statement  of  a  juror  that  he  is  not  in  favor  of  capi- 
tal punishment  is  not  alone  sufficient  to  justify  an  order 
sustaining  a  challenge  for  cause.  (Wharton,  Criminal  Prac- 
tice, sees.  664,  665;  1  Bishop,  Criminal  Procedure,  sees. 
852-918;  Consolidated  Statutes,  sees.  5207,  6096;  Cbm- 
monwealth  r.  Webster,  5  Cush.  [Mass.],  295;  Williams  v. 
State,  32  Miss.,  389;  People  v.  StewaH,  7  Cal.,  140;  State 
V.  Arnold,  12  la.,  479;  Commontoealth  v.  Buzzell,  16  Pick. 
[Mass.],  153;  StaU  v.  Dooley,  57  N.  W.  Rep.  [la.],  415; 
Spain  V.  State,  59  Miss.,  19;  Bradshaw  v.  State,  17  Neb., 
147.) 

The  examination  of  Harvey  showed  that  he  was  quali- 
fied to  act  as  a  juror;  and  the  challenge  as  to  him  for  cause 
should  have  been  overruled.  (Constitution,  sec.  7,  art.  1 ; 
Kemer  v.  State,  18  Ga.,  194;  Graham  v.  State,  13  S.  W. 
Rep.  [Tex.],  1011;  Hanks  v.  State,  21  Tex.,  526;  Henrie 
V.  State,  41  Tex.,  573;  Sewell  v.  State,  15  Tex.  App.,  56; 
Chartz  v.  Territory,  32  Pac.  Rep.  [Ariz.],  166;  People  v. 
Plummer,  9  Cal.,  310;  State  v.  Bumside,  37  Mo.,  347; 
Busiok  V.  StaU,  19  O.,  198.) 

An  expression  by  a  juror  before  trial  that  he  believes  the 
accused  guilty,  if  unknown  to  defendant  or  counsel,  con- 
stitutes a  ground  for  a  new  trial.  {State  v.  Phillips,  22  S. 
W.  Rep.  [Mo.],  1079;  StaU  v.  Bums,  85  Mo.,  47;  Wash^ 
bum  V.  SUiie,  20  S.  W.  Rep.*  [Tex.],  715;  StaU  v.  Carter, 
25  W.  L.  B.  [O.],  17;    State  v.  Cleary,   19  Pac  Rep. 
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[Kan.],  780;  United  States  v.  Chriatiensen,  24  Pac.  Rep. 
[Utah],  618.) 

Opinions  of  neighbors  smd  acquaintances  of  the  prisoner, 
who  form  their  opinion  of  the  condition  of  his  mind  from 
seeing  him  frequently,  are  entitled  to  great  weight.  (Max- 
well, Criminal  Procedure,  230;  Schlencker  v.  StcUe,  9  Neb., 
261 ;  Grant  v.  Thompson^  4  Conn.,  203;  Clark  t?.  State^ 
12  O.,  483;  State  v.  Klinger,  46  Mo.,  224;  Choice  v.  State, 
31  Ga.,  424 ;  ShuUs  v.  State,  37  Neb.,  498.) 

It  was  error  for  the  court  to  permit,  over  defendant's  ob- 
jection, an  inquiry  as  to  whether  the  witness  had  ever 
been  arrested.  {Langhcyrne  v.  Gommonweatth,  76  Va.,  1012; 
People  V.  Brovmy  72  N.  Y.,  571 ;  Farley  v.  State,  57  Ind., 
331;  Hanoffv.  State,  37  O.  St.,  180;  People  v.  Orapo,  76 
N.  Y.,  288.) 

It  is  error  to  overrule  objections  to  hypothetical  questions 
assuming  the  existence  of  necessary  elements  of  convic- 
tion. (Saish  V.  Payson,  107  111.,  370;  Bishop  v.Spining, 

38  Ind.,  144;  Thompson,  Trials,  sec.  606;  Hathaway  v. 
National  Life  Ins.  Co.,  48  Vt,  336;  Ballard  v.  &tate,  19 
Neb.,  609.) 

Inflammatory  language  used  by  the  prosecuting  attorney 
in  his  address,  to  the  jury  is  reversible  error,  and  a  new 
trial  ought  to  be  granted  by  the  higher  tribunal,  even  if  no 
objection  is  made  by  the  accused,  since  it  is  the  duty  of  the 
trial  court  to  either  interfere  at  the  time  or  give  a  charge 
upon  the  impropriety  of  such  conduct.  (1  Bishop,  Criminal 
Procedure,  sec.  975;  Ferguson  v.  State,  49  Ind.,  33;  State  v. 
Underwood,  77  N.  Car.,  502;  Hatch  v.  State,  8  Tex.  App., 
416;  Schlencker  v.  State,  9  Neb.,  300;  Bakes  v.  People,  2 
Neb.,  157;  Smith  v.  State,  4  Neb.,  290;  Walrath  v.  State, 
8  Neb.,  80.) 

An  instruction  which  declares  the  existence  of  certain 
facts  is  erroneous,  as  invading  the  province  of  the  jury. 
{Helot  V.  State,  20  Neb.,  492;  Bishop,  Criminal  Proced- 
ure,  979;  Smothers  v.  State,  46  Ind.,  447;  Bond  v.  People, 

39  III.,  26;  Herges  v.  State,  30  Ala.,  45.) 
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If  there  is  evidence  that  the  aoeused  was  intoxicated  when 
the  crime  was  committed,  the  jury  may  consider  the  evi- 
dence of  intoxication  as  a  circumstance  to  show  that  the 
act  was  not  premeditated  and  to  rebut  the  idea  that  it  was 
done  in  a  cool  and  deliberate  state  of  mind  necessary  to  con- 
stitute murder  in  the  first  d^ree.  (Smith  v.  Staie^  4  Neb., 
278 ;  Schlencker  v.  State,  9  Neb.,  242 ;  Nichols  v.  State,  8 
O.  St.,  436;  Roberta  v.  People,  19  Mich.,  401 ;  People  v, 
Harris,  29  Cal.,  678;  Maxwell,  Criminal  Procedure,  227; 
Wood  V.  State,  34  Ark.,  341.) 

To  refuse  or  fail  to  instruct  upon  one  fact  testified  to  even 
by  the  accused,  which  would  mitigate  or  excuse  the  offense, 
is  reversible  error.  {McElvoy  v.  State,  9  Neb.,  157;  State  v. 
Trivas,  36  Am.  Rep.  [La.],  296;  O' Grady  v.  StaU,  38 
Neb.,  320;  People  v.  Rogers,  18  N.  Y.,  9;  Shannahan  v. 
CommontDealth,  8  Bush  [Ky.],  463.) 

The  accused  having  offered  some  evidence  to  show  the 
existence  of  dipsomania,  the  burden  was  on  the  state  to 
prove  sanity  beyond  a  reasonable  doubt.  The  failure  to 
give  the  instructions  upon  that  subject  requested  by  de- 
fendant was  error.  ( Wright  v.  People,  4  Neb.,  409 ;  Ballard 
V.  State,  19  Neb.,  610;  Beers  t?.  State,  24  Neb.,  615;  Pig- 
man  v.  State,  14  O.,  555;  State  v.  White, -li  Kan.,  538; 
State  V.  Tatro,  50  Vt.,  483 ;  Cluck  v.  StaU,  40  Ind.,  263.) 

If  the  jury  occupied  separate  apartments  it  is  ground  for 
a  new  trial.  {Goersen  v.  Commonwealth,  106  Pa.  St.,  477.) 

George  H,  Hastings,  Attorney  General,  and  H,  D.  Tra- 
vis, County  Attorney,  for  the  state : 

The  motion  to  quash  the  information  was  properly  over- 
ruled. {Cowan  V,  State,  22  Neb.,  519;  Glover  v.  State,  109 
Ind.,  391;  Andrews  v.  People,  117  111.,  195;  Cox  v.  State, 
80  N.  Y.,  500;  Furst  r.  State,  31  Neb.,  403.) 

An  election  is  only  required  where  separate  and  distinct 
offenses,  not  a  part  of  the  same  transaction,  are  charged  in 
the  same  information,  and  the  prosecution  in  this  case  was 
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not  obliged  to  elect  upon  which  count  it  would  rely.  (^HdrtS" 
horn  V.  State,  29  O.  St.,  635;  Alderman  v.  State,  24  Neb., 
97;  Stephens  v.  State,  42  O.  St.,  150.) 

Again,  the  objection  to  the  whole  information  will  not 
prevail  if  there  be  one  good  count,  because  an  indictment 
which  contains  a  sufficient  allegation  to  charge  an  offense 
will  not  be  impaired  by  other  allegations  which  are  imma- 
terial or  redundant.  {State  v,  Longley^  10  Ind.,  482 ;  State 
V.  Noyes,  30  N.  H.,  279 ;  JiUard  v.  Commonwealth,  26  Pa. 
St.,  169.) 

It  is  a  well  settled  rule  that  where  there  are  two  or  more 
persons  to  be  charged  with  an  offense,  the  pleader  may 
charge  the  act  to  have  been  done  by  said  persons  collect- 
ively. {State  V.  Palmer,  4  Mo.,  454;  Bailey  v.  State,  4  O. 
St.,  440;  State  v,  Johnson,  37  Minn.,  493;  People  v.  Gar- 
cia, 58  Cal.,  102;  Commonwealih  v.  Andrews,  132  Mass., 
263 ;  StaU  v.  Rust,  35  N.  H.,  438.) 

The  order  sustaining  the  challenge  to  the  juror  on  ac- 
count of  his  conscientious  scruples  against  capital  punish- 
ment was  proper.  {Caldwell  v.  State,  41  Tex.,  86;  People 
V.  Tanner,  2  Cal.,  257;  State  v.  Melvin,  11  La.  Ann.,  535; 
DriskUl  V.  State,  7  Ind.,  338 ;  Greenley  v.  State,  60  Ind., 
141;  St.  Louis  V.  State,  8  Neb.,  405;  Bradshaw  r.  State, 
17  Neb.,  147.) 

The  rulings  in  reference  to  the  challenge  and  prejudice 
of  juror  Harvey  were  without  error.  (Tbm^r  v.  Densmore, 
8  Neb.,  384;  Palmer  v.  People,  4  Neb.,  75;  Clough  v.  ^ate, 
7  Neb.,  320;  Murphy  v.  State,  15  Neb.,  383;  Oandy  v. 
State,  27  Neb.,  707.) 

Post,  J. 

The  plaintiff  in  error  was  at  the  December,  1893,  term 
of  the  district  court  for  Cass  county  convicted  of  murder 
in  the  first  d^ree,  the  penalty  fixed  by  the  jury  being  death 
by  execution,  and  which  he  now  seeks  to  reverse  by  means 
of  a  petition  in  error  addressed  to  this  court.     In  the  first 
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count  of  the  information  the  plaintiff  in  error  and  one  Ben- 
well  were  jointly  charged  with  killing  the  deceased.  Mat 
Akeson,  purposely  and  of  their  deliberate  and  premeditated 
malice.  In  the  second  count  the  plaintiff  in  error  is 
charged  with  murder  while  engaged  with  Ben  well,  his  co- 
defendant,  in  an  attempt  to  rob  the  deceased.  And  in  a 
third  count  both  defendants  are  charged  with  murder  while 
attempting  to  rob  the  deceased.  The  plaintiff  in  error 
moved  to  quash  the  information,  assigning  as  grounds 
therefor  in  his  motion : 

*'  First — That  the  information  charges  two  distinct  and 
separate  causes  under  the  laws  of  this  state. 

'*  Second — Because  said  information  charges  separate  and 
distinct  offenses  under  the  laws  of  this  state. 

^' Third — Because  such  information  charges  the  defendant 
with  the  crime  of  aiding  and  abetting  in  the  commission  of 
a  murder  in  the  first  degree,  and  that  no  such  offense  is 
known  to  the  laws  of  this  state,  and  that  the  defendant  was 
not  given  a  preliminary  hearing  upon  the  charge  contained 
in  the  information. 

^'Fourth — That  the  information  is  not  verified  as  re- 
quired by  law. 

"  Fifth — That  the  information  charges  different  crimes 
than  set  out  in  the  complaint.'' 

The  motion  to  quash  having  been  overruled,  an  excep- 
tion was  taken  by  the  plaintiff  in  error,  and  which  is  the 
ruling  first  complained  of. 

1.  The  first  and  second  reasons  assigned  in  the  motion 
are  substantially  the  same,  and  will  be  considered  together. 
The  offense  charged  in  the  several  counts  of  the  informa- 
tion is  evidently  the  same,  viz.,  the  felonious  killing  of  the 
deceased,  Mat.  Akeson.  It  is  in  such  cases  permissible  for 
the  state  to  charge  the  offense  in  different  forms  in  order  to 
anticipate  any  variance  between  the  allegations  and  the 
proofs.  That  question  was  fully  considered  by  this  court 
in  Furat  v.  State^  31  Neb.,  403,  and  the  conclusion  therein 
reached  must  be  regarded  as  decisive  in  this  case. 
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2.  To  the  third  ground  of  objection  to  the  information 
a  sufficient  answer  is,  that  the  plaintiff  in  error  is  not 
charged  as  an  accessory.  It  is  in  each  count  alleged  that 
he  was  present  at  the  time  of  the  assault  and  personally  in- 
flicted upon  deceased  a  mortal  wound  from  which  he,  de- 
ceased, ^^then  and  there  died."  Section  1  of  our  Criminal 
Code  is  declaratory  merely  of  the  common  law  rule  by 
which  an  accessory  before  the  fact  is  defined  as  one  who 
aids,  abets,  procures,  or  commands  another  to  commit  a 
felony  in  his  absence.  (1  Russell,  Crimes  and  Misde- 
meanors, 49*;  Stephen,  Criminal  Digest,  24.)  Those  who, 
being  present,  aided  and  abetted  in  the  commission  of  a 
felony  were  principals  in  the  second  degree.  ( Walrath  v. 
State,  8  Neb.,  80.)  We  cannot  construe  the  information  as 
charging  the  plaintiff  in  error  with  the  mere  aiding  and 
abetting  in  the  killing  of  Akeson;  but,  granting  such  to 
have  been  the  intention  of  the  pleader,  the  effect  is  the 
same,  since  the  law  does  not  distinguish  between  principals 
in  the  first  and  second  degrees.  (2  Bishop,  Criminal  Pro- 
cedure, 3.) 

3.  The  next  ground  relied  upon  is  that  the  crime  charged 
in  the  information  is  not  the  one  named  in  the  complaint, 
and  for  which  the  plaintiff  in  error  was  held  to  answer. 
That  question,  it  was  said  in  Cowan  v.  StatCy  22  Neb.,  519, 
should  be  raised  by  a  plea  in  abatement  and  not  by  motion 
to  quash;  but,  in  view  of  the  gravity  of  the  issues  here 
presented,  we  have  examined  the  record  of  the  magistrate, 
and  find  that  two  complaints  were  lodged  with  him,  in  one 
of  which  both  defendants  are  charged  as  principals,  and  in 
the  other  each  is  charged  as  principal  with  the  other  as 
present,  aiding  and  assisting,  and  evidently  referring  to 
the  crime  charged  in  the  information.  It  follows  that  no 
sufficient  ground  was  alleged  for  the  quashing  of  the  in- 
formation and  that  the  court  did  not  err  in  overruling  the 
motion. 

4.  It  is  next  claimed  that  the  court  erred  in  refusing  to 
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require  the  state  to  elect  between  the  several  counts  of  the 
information.  That  claim  is,  however^  without  merit,  since, 
as  we  have  seen,  there  is  but  one  crime  charged.  It  is  onlj 
when  separate  and  distinct  offenses,  growing  out  of  differ- 
ent transactions,  are  charged  in  the  same  indictment  th^t 
the  state  will  be  required  to  elect.  (Furst  v.  State,  31  Neb., 
403 ;  Alderman  v.  State,  24  Neb.,  97 ;  Aiken  v.  StaJte^  41 
Neb.,  263.) 

5.  At  the  request  of  the  plaintiff  in  error  he  was  allowed 
a  separate  trials  during  the  course  of  which  numerous  ex- 
ceptions were  taken  and  which  will  be  noticed  in  their  or- 
der.   George  McRejnolds,  a  member  of  the  r^ular  panel, 
being  called  as  a  juror  was  interrogated  as  follows :  '^  Q.  I 
will  ask  you  to  state  if  you  now  have  any  such  opinion  in 
your  mind  as  would  prevent  you  from  finding  the  defend- 
ant «guilty  of  murder  if  such  would  be  proven  upon  the 
trial.'^     To  which  he  answered :  "  I  am.  not  in  favor  of 
capital  punishment/'     He  was  thereupon  challenged  for 
cause  by  the  state,  which  challenge  was  sustained,  and  is 
now  assigned  as  error.     It  is  argued  by  counsel  for  the  ac- 
cused that  the  juror's  objection  to  capital  punishment  may 
have  referred  to  the  policy  or  expediency  thereof,  and  did 
not   necessarily   imply   any   such    conscientious    scruples 
against  the  death  penalty  as  would  disqualify  him  to  serve 
in  this  prosecution.     But  an  examination  of  the  record  dis- 
closes the  fact  that  the  objection  to  the  challenge  rests  upon 
entirely  different  grounds,  viz.,  that  death,  under  the  Crim- 
inal Code  as  amended  in  1 893,  is  not  the  necessary  penalty 
for  murder  in  the  first  degree.     Since  the  question  argued 
is  not  presented  by  the  objection,  it  is  not  deserving  of  fur- 
ther notice  in  this  opinion. 

6.  It  was  not  error  to  permit  examination  of  jurors  by 
the  state  touching  their  sentiments  with  respect  to  capital 
punishment.  The  amendment  of  1893,  conferring  upon 
juries  discretion  to  fix  the  punishment  in  case  of  conviction 
for  murder  in  the  first  degree  at  imprisonment  for  life  in- 
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fltead  of  the  death  penalty,  did  not  repeal  the  provision  of 
the  Criminal  Oode  making  conscientious  scruples  against 
capital  punishment  in  certain  cases  ground  of  challenge  for 
cause.  The  precise  question  was  presented  in  Caldwell  v, 
State^  41  Tex.,  86,  and  People  v.  Tanner^  2  Cal.,  257,  and 
we  are  entirely  satisfied  with  the  views  therein  stated.  (See, 
also.  State  v.  Melmn^  11  La.  Ann.,  535;  Driskill  v.  People^ 
7  Ind.,  338 ;  GreerUey  v.  State,  60  Ind.,  141).  And  the  prin- 
ciple upon  which  the  above  decisions  rest  was  recognized 
by  this  court  also  in  St.  Louis  v.  Statey  8  Neb.^  405,  and 
Bradshaw  v.  State^  17  Neb.,  147. 

7.  C.  A.  Harvey,  who  was  accepted  as  a  juror,  testified 
open  his   voir  dire  examination  that  he  had  no  opinion 
with  respect  to  the  guilt  or  innocence  of  the  accused,  and 
was  entirely  free  from  bias  or  prejudice  against  him.    Affi- 
davits were  subsequently  filed  tending  to  prove  that  the 
juror  named  had  previously  stated  that  the  accused  ^' ought 
to  be  banged,"  that  he  was  "in  favor  of  hanging  him," 
etc.;  but  unfortunately  for  the  accused  that  showing  was 
not  made  until  after  judgment  and  after  the  final  adjourn- 
ment of  the  term  at  which  it  was  rendered ;  nor  does  it  ap- 
pear that  the  attention  of  the  district  court  was  ever  directed 
to   the  affidavits  mentioned,  or  a  ruling  asked  upon  the 
showing  therein  made.     It  is  a  settled  rule  of  this  court 
that  alleged  errors  will  be  disregarded  unless  called  to  the 
attention  of  the  trial  court  and  a  ruling  had  thereon.  (See 
Roode  V.  Dunbar  J  9  Neb.,  95.)     But  counsel  argue  that  in 
capital  cases  the  appellate  court  should  not  refuse  to  inter- 
fere where  the  judgment  appears  to  be  unjust,  on  account 
of  any  negligence  of  the  prisoner,  since  to  permit  him  to 
waive  a  substantial  right  is  contrary  to  the  enlightened 
spirit  of  the  law  as  well  as  the  dictates  of  humanity.     A 
consideration  of  that  question  is,  however,  unnecessary, 
since  assuming,  as  we  are  asked  to  do,  that  objection,  on 
account  of  the  disqualification  of  the  juror,  was  in  due  sea- 
son presented  to  the  district  court  and  a  ruling  had  thereon 
37 
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adverse  to  the  accused,  there  is  still  no  sufficient  reason 
suggested  for  interference  on  that  ground.  While  it  is  the 
duty  of  the  district  court  in  a  proper  case  to  grant  a  new 
trial  on  account  of  the  prejudice  of  a  single  juror  discovered 
after  verdict,  evidence  in  support  of  such  an  objection 
should  be  received  with  great  caution,  for,  as  said  by  Judge 
Thompson  (Thompson,  Trials,  117),  '^otherwise,  as  soon  as 
a  verdict  is  rendered,  another  trial,  to-wit,  of  the  jurors,  will 
begin/'  It  follows,  also,  that  such  evidence  should  be  care* 
fully  scrutinized,  and  when  conflicting,  the  decision  denying 
a  new  trial  will  not  be  disturbed  on  appeal.  In  Spies  v. 
People^  122  III.,  1,  it  is  declared  to  be  "a  dangerous  practice 
to  allow  verdicts  to  be  set  aside  upon  ex  parte  affidavits  as 
to  what  jurors  are  claimed  to  have  said  before  they  were 
summoned  to  act  as  jurymen.  The  parties  making  such 
affidavits  submit  to  no  cross-examination,  and  the  correct- 
ness of  their  statements  is  subject  to  no  test  whatever.'' 
(See,  alsQ(  Clem  v.  State,  33  Ind.,  418;  State  v.  Bancrofty 
22  Kan.,  170;  Lamb  v.  State,  40  Neb.,  312;  CosUy  v.  State,. 
19  Ga.,  614;  Lamb  v.  Slate,  41  Neb.,  356.)  In  this  in- 
stance the  juror  named  in  an  affidavit  filed  by  the  state  tes- 
tified that  he  had  never  expressed  any  such  sentiments  as 
attributed  to  him  in  the  affidavits  first  mentioned,  and  ex- 
plicitly denied  the  statements  therein  alleged,  which  brings 
the  case  clearly  within  the  rule  recognized  in  the  authori- 
ties cited. 

8.  A  witness  for  the  accused,  Isaac  Frankenfield,  testi- 
fied by  deposition  to  having  served  with  the  former  in  the 
United  States  army  for  nearly  three  years  immediately  pre- 
ceding the  month  of  November,  1891,  and  that  he,  accused, 
was,  during  the  period  of  his  service,  constantly  under  the 
influence  of  liquor  when  able  to  procure  it ;  that  he  was  a 
confirmed  drunkard,  and  had  been  dishonorably  discharged 
after  having  served  a  ten.i  in  the  military  prison  at  Leaven- 
worth for  an  offense  coinmitted  while  intoxicated.  At  that 
point,  on  the  objection  of  the  state,  the  following  questions 
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and  answers  were  excluded  as  incompetent,  irrelevant,  and 
immaterial,  and  which  ruling  is  assigned  as  error : 

*^  When  under  the  influence  of  liquor  to  such  an  extent 
as  you  have  repeatedly  seen  him,  what  would  you  say,  with 
your  knowledge  of  his  temperament,  was  his  ability  to  ra- 
tionally design,  premeditate,  and  deliberate  upon  the  usual 
affairs  of  life? 

*'In  my  opinion  drinking  seemed  to  take  away  his  senses. 
I  think  he,  when  under  the  influence  of  liquor,  did  not 
have  the  ability  to  rationally  design,  premeditate,  and  de- 
liberate upon  anything. 

"When  under  the  influence  of  liquor,  as  you  have  re- 
peatedly seen  him,  what  would  you  say  as  to  his  ability  to 
distinguish  between  right  and  wrong? 

"I  think  when  the  man  was  drinking  he  was  so  far  gone 
that  he  did  not  know  right  from  wrong. 

"  When  in  this  condition  under  the  influence  of  whiskey 
or  alcohol  what  would  you  say  was  the  condition  of  his 
mind,  sane  or  insane? 

"My  opinion  is  that  the  man  was  perfectly  insane  when 
he  was  drinking.'^ 

Much  has  been  said  and  written  upon  the  subject  of  drunk- 
enness as  a  defense  which  tends  to  confuse  rather  than  to 
elucidate  the  subject.  Perhaps  no  more  satisfactory  state- 
ment of  the  rule  is  to  be  found  than  the  charge  of  Stephen, 
J.,  in  Reg.  v.  Davis^  14  Cox,  Criminal  Cases  [Eng.],  564, 
viz. :  "  Drunkenness  is  one  thing  and  the  diseases  to  which 
drunkenness  leads  are  difl'erent  things;  and  if  a  man,  by 
ilrunkenness,  brings  on  a  state  of  disease  which  causes  such 
a  degree  of  madness,  even  for  a  time,  which  would  have 
relieved  him  from  responsibility  if  it  had  been  caused  in 
any  other  way,  then  he  would  not  be  criminally  responsi- 
ble. In  my  opinion,  in  such  a  case,  the  man  is  a  madman 
and  is  to  be  treated  as  such,  although  his  madness  is  only 
temporary.  If  you  think  he  was  so  insane  that,  if  his  insan- 
ity had  been  produced  by  other  causes,  he  would  not  be  re- 
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sponsible  for  his  actions^  then  the  mere  fact  that  it  was  caused 
by  drunkenness  will  not  prevent  it  having  the  effect,  which 
otherwise  it  would  have  had,  of  excusing  him  from  punish- 
ment." And  to  the  same  effect  see  1  Bishop,  Criminal  Law, 
sec.  406.  It  will  be  observed  that  the  answers  rejected 
do  not  prove  that  the  mental  faculties  of  the  accused  had 
been  in  any  degree  impaired  by  the  use  of  liquor.  They 
tend  merely  to  prove  what  is  an  obvious  fact  of  which  all 
men  will  take  notice  without  proof,  viz.,  that  the  mind 
which  is  temporarily  obscured  or  inflamed  from  the  ex- 
cessive use  of  intoxicants  is  incapable  of  reasoning  ration- 
ally, the  extent  of  the  incapacity  depending  upon  the 
degree  of  intoxication.  The  law  recognizes  a  wide  distinc- 
tion between  those  cases  where  the  mental  derangement 
results  from  voluntary  periodical  intoxication,  and  the 
condition  of  insanity  or  imbecility  produced  by  protracted 
overindulgence  in  the  use  of  liquor.  Drunkenness  in  the 
first  class  of  cases  is  never,  strictly  speaking,  a  defense,  al- 
though generally  admissible  as  bearing  upon  the  question 
of  intention  where  the  crime  charged  includes  a  specific 
intent.  (See  1  Bishop,  Criminal  Law,  408  etaeq,;  Sclilencker 
V.  State,  9  Neb.,  241;  Robei^ts  v.  People,  19  Mich.,  401; 
People  V,  OumminSf  47  Mich.,  334 ;  Cluck  v.  State,  40  Ind., 
263;  Fisher  v.  Staie,  64  Ind.,  435;  Pigman  v.  StaU,  14 
O.,  555;  Cline  v.  State,  43  O.  St.,  332;  People  v.  Harris, 
29  Cal.,  678.)  But  as  the  rulings  upon  that  branch  of  the 
case  must  be  considered  under  another  assignment,  they  do 
not  call  for  further  notice  in  this  connection.  To  summar- 
ize briefly,  in  the  absence  of  evidence  tending  to  show  any 
degree  or  form  of  insanity  as  distinct  from  the  effect  of  in- 
toxication, which  was,  according  to  the  testimony  of  the 
accused,  voluntarily  produced  on  the  day  of  the  homicide, 
the  testimony  above  set  out  was  properly  excluded. 

9.  One  Fair,  a  witness  for  the  accused,  testified  to  hav- 
ing known  the  latter  intimately  in  Omaha  and  elsewhere, 
and  that  he  drank  to  excess  continuously  from  May  1  until 
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July  20  preoeding  the  homicide^  which  occurred  on  the  1st 
day  of  November,  1893.  On  cross-examiDation  the  state 
was  permitted,  over  the  objection  of  the  accused,  to  inquire 
if  the  witness  had  been  arrested  for  vagrancy,  drunkenness, 
and  other  misdemeanors.  As  respects  the  limits  within 
which  a  witness  other  than  the  prisoner  may  be  cross- 
examined  for  the  purpose  of  testing  his  credibility  the  au- 
thorities are  not  harmonious;  but  the  prevailing  opinion  is 
thus  stated  by  Judge  Thompson  (Thompson,  Trials,  458): 
'' Except  in  cases  where  the  witness  is  the  prisoner  on  trial, 
the  extent  to  which  an  inquiry  will  be  allowed  in  his  past 
life  with  a  view  of  afiecting  his  credibility  r^ts  in  the  dis- 
cretion of  the  trial  court."  In  Real  v.  People,  42  N.  Y., 
270,  a  well  considered  case,  referring  to  questions  of  the 
character  here  involved,  it  is  said:  '^Such  inquiries  do  not 
relate  to  the  issue  directly  upon  trial,  but  relate  only  to 
the  credibility  of  the  witness.  They  are  entirely  collateral 
to  the  principal  issue.  As  to  the  former,  the  same  strict- 
ness is  not  required  when  the  evidence  is  confined  to  the 
cross-examination  of  the  witness  introduced  by  the  oppo- 
site party.  In  such  examination  the  presumption  is  strong 
that  the  witness  will  protect  his  credibility  as  far,  at  least, 
as  truth  will  warrant.  All  experience  shows  this  to  be  so. 
It  would  be  productive  of  great  injustice  oflen,  if  where  a 
witness  is  produced,  of  whom  the  opposite  party  has  before 
never  heard,  and  who  gives  material  testimony,  and  from 
some  source,  or  from  the  manner  and  appearance  of  the 
witness,  such  party  should  learn  that  most  of  the  life  of  the 
witness  had  been  spent  in  jails  and  other  prisons  for  crimes, 
if  this  fact  could  not  be  proved  by  the  witness  himself, 
but  could  only  be  shown  by  records  existing  in  distant 
counties,  and  perhaps  states,  which,  for  the  purposes  of  the 
trial,  are  wholly  inaccessible.  No  danger  to  the  party  in- 
troducing the  witness  can  result  from  this  class  of  inquiries, 
while  their  exclusion  might,  in  some  cases,  wholly  defeat  the 
ends  of  justice/'     And  the  rule  as  thus  stated  is  recognized 
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in  the  following  cases :  People  v.  Court  of  Oyer^  83  N.  Y., 
436 ;  Wroe  v.  State,  20  O.  St.,  460 ;  Bank  of  Cadiz  v.  Sltm- 
'  mon8,  34  O.  St.,  142;  State  v.  Carson,  66  Me.,  116;  Peo- 
ple V.  Arnold,  40  Mich.,  710;  State  v.  O'Brim,  81  la.,  93. 
It  does  not  follow,  however,  that  a  witness  will  in  every 
case  be  required  to  answer  questions  the  tendency  of  which 
is  to  subject  him  to  public  disgrace  or  infamy ;  but  that 
question  is  foreign  to  the  present  inquiry.  It  is  sufficient 
for  present  purposes  that  the  riglit  to  object,  if  such  right 
exists,  belongs  to  the  witness  whom  it  is  sought  to  discredit, 
and  not  to  the  party  calling  him.  (1  Greenleaf,  Evidence, 
459.) 

10.  Exception  was  taken,  among  others,  to  the  eleventh 
paragraph  of  the  instructions  given  by  the  court  on  its  own 
motion  as  follows : 

"No.  11.  Gentlemen  of  the  Jury:  The  evidence  in  this 
case  shows,  without  conflict,  that  on  the  night  of  the  Ist 
day  of  November,  1893,  two  persons  entered  the  home  of 
the  deceased,  Mattes  Akeson,  in  Cass  county,  Nebraska, 
and  without  cause  or  provocation  on  the  part  of  said  de- 
ceased, or  any  of  his  family  or  servants  there  assembled, 
made  a  murderous  assault  upon  the  said  deceased  and  the 
inmates  of  his  home,  shooting  to  death  the  said  Mattes, 
also  shooting  at  and'  striking  his  son  Thomas,  and  shooting 
and  wounding  his  hired  men,  Peter  Simeon  and  Gus  Burke, 
and  beating,  bruising,  and  wounding  Rebecca  Akeson,  the 
wife  of  the  deceased.  That  this  assault  was  without  provo- 
cation on  the  part  of  the  deceased  and  the  inmates  of  his 
home  seems  to  be  clear  and  undisputed  from  the  evidence. 
The  state  contends  that  said  crime  was  committed  with  pre- 
meditation and  deliberation  in  an  attempt  to  rob  the  de- 
ceased and  the  inmates  of  his  home.  The  defendant  Harry 
Hill,  who  stands  charged  before  you  in  the  information 
with  the  ci'ime  of  murder,  has  entered  a  denial  to  said 
charge  and  pleads  not  guilty  to  the  information.  You  are, 
therefore,  charged  that  the  burden  of  proof  is  upon  the 
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part  of  the  state  to  establish  the  guilt  of  this  defendant 
upon  this  trial,  by  competent  evidence  and  beyond  any  rea- 
sonable doubt.  Therefore,  in  this  case  the  prosecution 
must  make  out  and  prove  to  the  satisfaction  of  the  jury  be- 
yond all  reasonable  doubt  every  material  allegation  in  the 
information,  and  unless  that  has  been  done  the  jury  should 
find  the  defendant  not  guilty.  In  other  words,  in  order  to 
warrant  a  conviction  in  this  case  of  the  crime  charged  in 
the  information,  it  is  necessary  for  the  state  to  satisfy  you, 
gentlemen  of  the  jury,  that  the  defendant,  together  with 
one  John  Benwell,  on  or  about  the  Ist  day  of  November, 
1893,  within  the  county  of  Cass  and  state  of  Nebraska, 
made  an  assault  upon  the  deceased  in  manner  and  form  as 
charged  in  the  information,  with  a  revolver  loaded  with 
powder  and  ball,  and  that  said  Harry  Hill  or  John  Ben- 
well,  with  malice  aiorethought,  then  and  there  shot  the  de- 
ceased, inflicting  on  him  a  mortal  wound  of  which  he  then 
and  there  died,  and  that  the  other  one  of  said  defendants, 
either  Harry  Hill  or  John  Benwell,  was  then  present,  aid- 
ing, abetting,  and  assisting  in  said  assault  and  in  said  man- 
ner." 

The  objections  to  the  above  are :  First,  the  assumption 
therein  of  the  alleged  homicide  and  accompanying  assault 
on  the  deceased  and  other  members  of  his  family;  second, 
that  the  reference  therein  to  an  assault  upon  the  wife  of  the 
deceased  is  entirely  unwarranted  by  the  evidence.  In  Heldt 
r.  Staiey  20  Neb.,  492,  it  was  held  error  to  assume  the  ex- 
istence of  a  fact  in  issue  in  a  criminal  prosecution,  even 
where  there  is  no  conflict  in  the  evidence,  on  the  ground 
that  it  is  for  the  jury  to  judge  of  the  credibility  of  the 
witnesses.  Mr.  Bishop,  in  his  work  on  Criminal  Proced- 
ure (vol.  1,  979),  after  stating  his  views  in  substantially  the 
language  used  in  the  case  cited,  concludes  as  follows :  ^'  The 
judge,  therefore,  should  not  assume  a  fact  as  proved  unless 
the  parties  in  the  course  of  the  trial  have  treated  it  so,  and 
then  he  may."     The  facts  assumed  in  this  case,  as  will  be 
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observed  from  a  careful  reading  of  the  instructioD,  are  that 
an  unprovoked  assault  was  made  bj  two  persons  upon  the 
deceased  and  his  family,  by  means  of  which  the  former  was 
killed.  From  an  examination  of  the  record  the  conclusioo 
is  irresistible  that  the  defense  was  conducted  on  the  theory 
that  the  accused  had  in  fact  assaulted  and  killed  the  de- 
ceased as  charged  and  as  proved  by  the  state,  but  that  he 
was  at  the  time,  in  legal  effect,  insane  from  the  excessive 
use  of  liquor.  In  the  majority  of  the  thirty -eight  instruc- 
tions asked  by  him  the  killing  and  the  assault  are  assumed, 
while  from  none  of  them  do  those  allegations  appear  to 
have  been  coutroverled.  Again,  we  find  in  the  brief  of 
the  accused  filed  in  this  court  the  following  statement: 
'^The  commission  of  the  crime  was  not  denied,  the  only 
contention  upon  the  part  of  the  defense  being  an  entire  ab- 
sence of  any  of  the  elements  constituting  homicide  in  the 
first  degree ;  and  further,  that  the  defendant  Hill  had  been 
in  the  habit  of  using  liquor  to  such  excess  as  to  make  him 
incapable  of  rationally  designing  the  life  of  a  fellow  man 
and  suffering  from  dipsomania.'^  The  court  was,  there- 
fore, warranted  in  assuming  the  commission  both  of  the 
assault  and  the  homicide.  Nor  is  the  accused  more  fortu- 
nate in  his  second  objection,  as  the  record  cle&rly  proves 
that  the  wife  of  the  deceased  was  struck  with  a  chair  by 
one  of  the  assailants  of  her  husband. 

11.  The  criticism  directed  against  the  twelfth,  thirteenth, 
and  fourteenth  instructions  is  twofold :  First,  that  too  much 
prominence  is  therein  given  to  the  proposition  that  drunk- 
enness is  no  excuse  for  crime;  and  second,  that  they  leave 
to  the  jury  no  discretion,  but  require  them  either  to  acquit 
the  accused  or  find  him  guilty  of  murder  in  the  first  de- 
gree.    Said  instructions  are  here  set  out: 

"No.  12.  One  of  the  defenses  interposed  in  this  case  to 
the  charge  of  murder  contained  in  the  information  is  that 
the  defendant  was  under  the  influence  of  intoxicating  liq- 
uor at  the  time  of  the  killing,  to  such  an  extent  as  to  be 
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unable  to  distinguish  between  right  and  wrong,  and  liad 
been,  for  a  considerable  period  of  time  immediately  preced- 
ing the  killing,  intoxicated  and  under  the  influence  of  in- 
toxicating drinks  to  such  an  extent  as  to  be  incapable  of 
forming  in  his  mind  a  design,  deliberately  and  premedi- 
tately,  to  do  the  act  charged  in  said  information.  This, 
you  are  instructed,  is  the  defense  of  insanity  caused  by  the 
excessive  use  of  alcoholic  stimulants,  and  when  established 
by  competent  evidence,  is  an  excuse  for  the  commission  of 
crime,  for,  if  one  committing  a  felony  is  found  to  be  in- 
sane, from  any  cause,  at  the  time  he  does  the  unlawful  act, 
such  insanity  would  be  a  complete  defense  if  interposed 
in  his  behalf.  You  are,  however,  further  instructed,  touch- 
ing the  defense  of  drunkenness,  that,  as  a  rule  of  law,  vol- 
untary intoxication  is  no  excuse  for  crime  committed  under 
its  influence,  and  that  to  excuse  the  commission  of  a  crime, 
or  in  a  case  like  the  one  now  on  trial  before  you,  where 
deliberation  and  premeditation  are  elements  charged  in 
the  information,  to  be  available  as  a  defense  or  excuse, 
the  evidence  of  drunkenness  or  intoxication  at  the  time  of 
the  killing  should  be  sufficient  to  raise  in  the  minds  of  the 
jury  a  reasonable  doubt  as  to  whether  the  defendant  or  per- 
son charged  with  crime  was  capable  of  forming- in  his  mind, 
before  the  killing,  a  willful,  deliberate,  and  premeditated 
design  to  take  the  life  of  another,  and  that  in  cases  wtiere 
drunkenness  is  interposed  as  a  defense,  before  the  same  can 
be  considered  there  should  be  evidence  in  support  of  such 
defense  sufficient  to  create  a  reasonable  doubt  in  the  minds 
of  the  jury  of  the  accused's  ability  to  distinguish  between 
right  and  wrong  at  the  time  of  the  commission  of  the  crime 
charged.  So,  in  this  case,  you  are  instructed  that  if  the 
evidence  on  this  branch  of  the  case  is  not  strong  enough,  or 
is  insufficient  to  create  a  reasonable  doubt  in  your  minds  of 
the  ability  of  the  defendant  Harry  Hill  to  form  the  design 
and  purpose  to  kill  the  deceased,  such  defense  should  be 
disregarded  by  the  jury.     In  considering  this  branch  of  the 
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case  you  should  take  into  consideration  all  of  the  testimony 
admitted  before  you  tending  to  establish  such  insanity  or 
drunkenness;  the  length  of  time  the  defendant  was  known 
in  the  neighborhood  where  the  crime  was  committed,  im- 
mediately preceding  tlie  homicide;  his  condition  during  that 
time  as  regards  soberness  and  sanity  or  insanity,  if  any 
such  be  shown  by  the  evidence ;  whether  he  was  intoxicated 
or  under  the  influence  of  intoxicating  liquors  during  such 
time,  if  such  fact  appear  from  the  evidence;  his  mental  con- 
dition during  that  time,  if  such  be  shown  from  the  evidence; 
his  habits  and  life,  so  far  as  alcoholic  stimulants  are  con- 
cerned, by  his  conduct;  and  it  is  from  all  such  facts  as  they 
appear  from  the  evidence,  together  with  all  other  evidence 
tending  to  show  his  mental  condition  at  and  preceding  the 
homicide,  that  you  are  to  arrive  at  your  verdict  on  this 
branch  of  the  case.  In  this  connection,  however,  you 
should  bear  in  mind  that  under  our  law  voluntary  drunk- 
enness, is  no  excuse  for  the  perpetration  of  crime,  and  that 
where  without  intoxication  tlie  law  would  impute  a  crimi- 
nal intent,  mere  proof  of  druukenness  will  not  avail  to 
disapprove  such  intent,  and  that  it  is  only  in  cases  where 
the  constant  and  excessive  use  of  alcoholic  stimulants  have 
produced  actual  insanity,  resulting  in  derangement  of  the 
mental  and  moral  faculties  to  such  an  extent  as  to  render 
the  person  so  afflicted  incapable  of  distinguishing  right 
from  wrong,  that  crime  may  be  excused  thereby. 

"No.  13.  Another  rule  of  law  which  I  now  remind  you 
of,  in  connection  with  this  defense  of  insanity  caused  by 
drunkenness  or  excessive  use  of  alcoholic  stimulants,  is 
that  the  law  presumes  every  man  who  has  reached  the 
years  of  discretion  to  be  of  sound  mind,  and  this  presump- 
tion continues  until  arrested  by  evidence  tending  to  estab- 
lish insanity,  which  evidence  should  be  sufficient,  as  I  have 
hereinbefore  instructed  you,  as  to  raise  in  the  minds  of  the 
prudent,  careful  juror  a  reasonable  doubt  of  the  sanity  of 
the  accused.    When,  however,  evidence  of  insanity  has  been 
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introduced,  the  burden  of  proof  is  upon  the  state  to  satisfy 
the  jury,  by  competent  evidence  beyond  any  reasonable 
doubt,  that  the  accused  was  possessed  of  a  sound  mind  at 
the  time  he  committed  the  act  complained  of.  You  should 
bear  in  mind,  gentlemen,  however,  that  the  burden  of  proof 
in  criminal  cases  is  always  upon  the  state,  and  uever  sliifls 
from  the  state  to  the  defendant;  that  is,  the  making  out 
of  a  prima  fade  case  against  the  defendant  does  not  shift 
the  burden  of  proof  to  the  defendant ;  in  such  a  case  it  is 
only  necessary  for  the  defendant  to  offer  proof  sufficient  to 
create  in  the  minds  of  the  jury  a  reasonable  doubt  of  his 
guilt.  In  this  connection,  however,  you  are  further  in- 
structed that  if  a  person  voluntarily  becomes  intoxicated 
with  a  view  of  committing  a  crime,  and  while  so  intoxicated 
commits  the  crime,  that  total  insanity,  if  the  immediate  re- 
sult of  such  intoxication,  would  not  excuse  the  criminal  act 
committed  while  under  the  influence  of  such  intoxication, 
for  the  law  will  not  permit  a  person  to  so  shield  himself 
under  the  cloak  of  drunkenness  for  the  purpose  of  violating 
the  law  of  the  land. 

'^No.  14.  Further,  you  are  instructed  upon  this  branch 
of  the  case,  in  regard  to  the  question  of  intoxication  as  a 
defense  or  as  an  excuse,  partial  or  whole,  for  the  crime, 
that  if  the  person  is  sober  enough  and  has  mind  enough  to 
form  a  design  to  take  the  life  of  another,  and  in  pursuance 
of  such  design  does  actually  shoot  and  kill  without  any 
justification  therefor,  then  the  law  presumes  that  such  per- 
son is  sober  enough  and  of  sufficient  mind  to  form  the  spe- 
cific intention  to  kill ;  and  in  such  case,  where  he  attempts 
to  take  life  or  does  take  life,  he  is  criminally  responsible 
for  his  acts ;  so,  where  there  is  evidence  in  such  cases  of 
insanity  or  loss  of  reason  on  account  of  the  intoxication 
and  drunkenness  of  the  person  committing  the  felony,  the 
degree  of  intoxication  and  the  fact  itself  is  a  question  of 
fact  for  the  jury  to  weigh  with  all  other  evidence  in  the 
case;  hence,  in  this  case,  the  question  as  to  whether  the  ac- 
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cused  was  iDtoxicated  at  the  time  of  the  shooting  and  be- 
fore, and  to  what  extent,  is  a  question  of  fact  for  jou,  gen- 
tlemen of  the  jury,  to  determine  from  all  the  evidence 
before  you  bearing  upon  that  question  ;  and  if,  after  fully 
and  impartially  weighing  and  considering  the  same,  you 
entertain  a  reasonable  doubt  of  the  guilt  of  the  accused  as 
defined  by  these  instructions,  it  becomes  your  duty  as  jurors 
to  give  the  defendaut  the  benefit  of  such  doubt,  and  acquit 
him  of  the  crime  charged  in  the  information.  If,  on  the 
other  iiand,  after  examining  and  weighing  all  the  evidence 
bearing  upon  the  question  of  the  defendant's  intoxication, 
togetlier  with  all  otlier  evidence  in  the  case,  you  are  con- 
vinced beyond  any  reasonable  doubt  of  the  defendant's 
guilt  as  he  stands  charged  in  the  information — that  is,  that 
the  defendant  Harry  Hill,  or  John  Benwell,  with  malice 
aforethought,  shot  the  deceased,  and  thereby  inflicted  upon 
him  a  mortal  wound  of  which  he  then  and  there  died,  in 
manuer  and  form  as  charged  in  the  information,  and  that 
said  Hill,  or  said  Benwell,  as  you  may  find  from  the  evi- 
dence beyond  any  reasonable  doubt,  was  present,  aiding, 
abetting,  and  assisting  in  commission  of  said  felony, — then 
you  are  instructed  that  it  is  your  duty  to  return  a  verdict 
of  guilty  as  said  defendants  stand  charged  in  the  informa- 
tion." 

The  repetition  complained  of  presents  no  ground  for  re- 
versal. It  is,  at  most,  an  irregularity — a  practice  to  be 
discouraged  for  obvious  reasons;  but  it  cannot  in  this  in- 
stance be  said  to  have  excluded  from  the  consideration  of 
the  jury  other  propositions  of  law  stated  by  the  court,  since, 
as  we  have  seen,  there  appears  to  have  been  no  controversy 
at  the  trial  with  respect  to  the  rule  stated  in  the  instructions. 
Murder  in  the  first  degree,  murder  in  the  second  degree, 
and  manslaughter  were  fully  and  accurately  defined  in 
other  paragraphs  of  the  charge.  The  jury  were  also  ad- 
vised that  they  were  not  required  to  return  a  verdict  of 
murder  in  the  first  degree  should  they  find  that  the  accused 
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feloniously  killed  Mat.  Akeson  as  charged,  but  that,  if 
warrauted  by  the  evidence,  they  should  return  a  verdict  of 
murder  in  the  second  degree  or  manslaughter.  We  have 
seen  that  proof  of  drunkenness,  although  voluntary,  is  ad- 
missible as  bearing  upon  the  question  of  intention  where  a 
specific  intent  is  an  element  of  the  crime  charged.  For  in- 
stance, in  prosecutions  for  murder  in  the  first  degree,  which 
implies  both  malice  and  premeditation,  the  intoxication  of 
the  accused  may  be  considered  for  the  purpose  of  determin- 
ing whether  he  was  at  the  time  in  question  capable  of  de- 
liberation or  of  deciding  between  right  and  wrong  and 
judging  of  his  acts  and  their  legitimate  consequences;  in 
short,  for  the  purpose  of  showing  the  degree  of  the  ofiense, 
if  any,  which  has  been  committed.  (CyOrady  v.  State^  36 
Neb.,  320.)  Such,  we  understand,  to  be  the  doctrine  of 
the  instructions  under  consideration,  and  although  the  rule 
is  not  stated  therein  with  the  clearness  and  precision  notice- 
able in  the  other  paragraphs  of  the  charge,  we  are  unable 
to  determine  that  the  accused  has  been  prejudiced  thereby. 
We  are  confirmed  in  that  view  from  the  fact  that  the  in- 
structions above  set  out  are,  in  substance,  identical  with 
those  asked  by  the  accused.  Mere  non-direction  by  the 
trial  court  is  not  sufficient  ground  for  reversal  on  appeal, 
unless  proper  instructions  have  been  asked  and  refused. 
That  rule  rests  upon  the  soundest  reasons  and  applies  to 
criminal  prosecutions  as  well  as  civil  causes.  {Jones  v.  State, 
26  O.  St.,  208;  Sioux  OUy  &  P.  R.  Co.  v:  Finlayson,  16 
Neb.,  578 ;  Thompson,  Trials,  2339  et  seq.) 

12.  Exception  was  taken  also  to  the  following  instruc- 
tion: 

'^No.  16.  It  being  charged  in  the  information  that  the 
deceased,  Akeson,  came  to  his  death  at  the  hands  of  the 
defendants  Qill  and  Benwell  while  they,  defendants,  were 
engaged  in  the  common  purpose  of  committing  a  robbery 
upon  the  said  deceased,  you  are  instructed  that,  as  a  matter 
of  law,  robbery  is  the  felonious  taking  of  money,  goods,  or 
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Other  valuable  things  from  the  person  of  another  by  force 
or  intimidation,  and  that  under  our  statute  the  crime  of 
robbery  is  a  felony  punishable  by  imprisonment  in  the 
penitentiary  of  the  state;  therefore,  in  this  connection,  you 
are  further  instructed  that  when  an  unlawful  intentional 
killing  of  human  being  occurs  or  is  committed  by  one  or 
more  persons  while  engaged  in  an  attempt  to  rob  the  per- 
son so  killed,  that  such  killing  would  be  murder  in  the 
first  d^ree,  and  that  all  who  are  present,  engaged  in  the 
common  design  of  robbery,  aiding  and  abetting  therein,  in 
furtherance  of  the  common  purpose  of  robbery,  are  equally 
guilty  with  the  one  who  actually  does  the  killing.  You  are 
therefore  instructed  in  this  case,  if  you  Jbelieve  irom  the  evi- 
dence beyond  any  reasonable  doubt  that  at  the  time  of  the 
alleged  killing  of  Mattes  Akeson,  the  defendant  Harry  Hill 
with  John  Benwell  had  entered  his  dwelling  house,  armed 
with  a  deadly  weapon  or  weapons,  for  the  purpose  of  intimi- 
dating the  deceased  for  the  furtherance  of  their  purpose  to 
steal,  take,  and  carry  away  by  fbrce  and  violence  the  money 
or  any  article  of  personal  property  of  the  deceased's  dwell- 
ing house,  and  that  in  the  prosecution  of  that  purpose  and 
design  the  defendants,  or  either  of  them,  shot  the  deceased 
and  thereby  caused  his  death,  or  that  one  of  the  defendants 
fired  the  fatal  shot  which  caused  the  death  of  the  deccused, 
and  that  the  other  defendant  was  there  present,  aiding, 
abetting,  and  assisting  in  the  perpetration  of  the  felony 
and  in  the  commission  of  the  act  which  caused  the  death  of 
the  deceased,  then  you  are  instructed,  should  you  so  find, 
that  such  killing  would  be  murder  in  the  first  degree,  for 
the  law  presumes  when  human  life  is  taken  under  such  cir- 
cumstances, and  in  furtherance  of  the  purpose  to  commit  a 
robbery,  that  the  person  or  persons  committing  such  felony 
contemplate  and  intend  such  killing  as  a  natural  and  prob- 
able result  of  their  intent  to  rob.'' 

There  appears  to  have  been  an  error  or  omission  in  the 
transcribing  of  the  above  instruction,  wherein  the  court  is 
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made  to  say  that  the  accused  might  be  convicted  if  he  felo- 
niously killed  the  deceased  while  engaged  with  his  co-de- 
fendant in  attempting  forcibly  to  take^  steal,  or  carry  away 
"  any  article  of  personal  property  of  the  deceased's  dwelling 
house.''  But  the  objection  to  the  instruction  is  upon  other 
grounds,  viz.,  that  it  authorizes  a  conviction  provided  the 
jury  should  find  that  the  defendant  forcibly  entered  the 
house  of  the  deceased  for  the  purpose  of  committing  a 
larceny.  Robbery  at  common  law  was  defined  as  larceny 
committed  by  violence  from  the  person  of  one  put  in  fear. 
(2  Bishop,  Criminal  Law,  1156.)  By  section  13  of  our 
Criminal  Code  it  is  provided  that  ^^If  any  person  shall 
forcibly  and  by  violence,  or  by  putting  in  fear,  take  from 
the  person  of  another  any  money  or  personal  property  of 
any  value  whatever  with  the  intent  to  rob  or  steal,  every 
person  so  offending  shall  be  deemed  guilty  of  robbery,  and 
upon  conviction  thereof  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  fifteen  nor  less  than  three  years." 
The  taking,  according  to  each  definition,  must  be  from  the 
person,  since  the  crime  of  robbery  is  an  offense  as  well 
against  the  person  as  against  property.  It  is,  however,  not 
essential  to  a  conviction  for  the  crime  named  that  the 
property  be  taken  from  the  body  of  the  person  wronged. 
It  is  sufiBcient  if  taken  irom  his  personal  .presence  or  per- 
sonal protection.  (2  Bishop,  Criminal  Law,  1177,  1178; 
United  States  v.  Jones,  3  Wash.  C.  C,  209 ;  Clements  v. 
State,  84  Ga.,  660;  State  v.  Calhoun,  72  la.,  432.)  In  the 
last  named  case,  which  was  under  a  statute  similar  to  ours, 
the  prisoner  was  shown  to  have  bound  the  prosecutrix  and 
by  putting  her  in  fear  extorted  information  respecting  the 
place  where  her  money  and 'other  personal  property  was 
kept.  Leaving  her  bound  he  went  to  the  place  designated 
by  her  in  another  room  of  the  same  house  and  took  the 
property  named  in  the  indictment  In  the  opinion  the 
court,  by  Beck,  J.,  uses  this  language :  '^  The  thought  of  the 
statute,  as  expressed  in  the  language,  is  that  the  property 
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must  be  so  in  the  possession  or  under  the  control  of  the 
individual  robbed  that  violence  or  putting  in  fear  was  the 
means  used  by  the  robber  to  take  it.^'  And  in  Clements  v. 
State  the  prisoner,  by  threats  of  violence,  detained  the 
prosecutor  in  an  outhouse  while  a  confederate  entered  his 
dwelling  fifteen  paces  distant  and  took  therefrom  the  prop- 
erty described,  and  the  taking  was  held  to  be  in  the  pres- 
ence of  the  prosecutor  within  the  meaning  of  the  statute 
defining  robbery.  The  taking  ef  the  property  of  the  de- 
ceased from  his  dwelling  under  the  circumstances  indicated 
by  the  instruction  would  have  been  robbery.  It  would 
also  have  sustained  a  conviction  for  larceny.  (Brown  v. 
State,  33  Neb.,  354.)  The  objection  to  the  instruction  is, 
therefore,  without  merit. 

13.  Among  the  reasons  alleged  for  a  new  trial  is  that  the 
jury,  after  a  final  submission  of  the  cause,  were  conducted 
to  a  hotel  and  given  separate  apartments  during  the  night; 
but  the  evidence  relied  upon  to  support  that  assignment 
was  not  filed  until  after  judgment  on  the  verdict  and  after 
the  final  adjournment  of  the  term.  That  allegation,  if 
true,  will  not  avail  the  accused  in  this  proceeding. 

14.  It  is  claimed  that  the  prosecuting  attorney,  during 
the  closing  argument,  made  use  of  inflammatory  language 
while  referring  to  the  accused,  and  which  was  entirely  un- 
warranted by  the  evidence.  It  is,  however,  affirmatively 
shown  by  the  record  that  no  objection  was  made  at  the 
time,  nor  was  the  attention  of  the  court  in  any  manner 
called  to  the  alleged  abuse  of  privilege.  It  has  been  re- 
peatedly held  that  questions  of  like  character  will  not  be 
reviewed  by  this  court  unless  objection  is  made  and  excep- 
tion taken  in  the  district  court.  (See  Bradahaw  v.  State^ 
17  Neb.,  147;  MoLainv.  State,  18  Neb.,  154.)  But-although 
it  is  not  clear  that  the  attorney  for  the  state  was  in  this  in- 
stance guilty  of  an  abuse  of  privilege,  we  are  constrained 
to  call  attention  to  what  is  believed  to  be  a  misconception 
of  the  rule  recognized  by  this  court.     The  proposition  that 
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exception  to  statemeDts  used  in  argument  must  be  taken 
at'the  time,  refers  to  appellate  proceedings  and  has  no  ap- 
plication to  trials  before  the  district  court.  It  is  the  duty 
of  the  trial  judge,  with  or  without  objection,  to  promptly 
interfere  when  counsel  so  far  forget  themselves  as  to  at* 
tempt  to  mislead  the  jury  or  divert  their  minds  from  the 
issue  before  them.  The  judge  is  not  a  mere  umpire  with- 
out interest  in  the  proceedings  before  him,  but,  on  the  con- 
trary, it  is  his  right  and  his  duty  to  protect  the  court  by 
an  enforcement  of  the  rules  essential  to  an  orderly  and  im- 
partial administration  of  the  law.  As  remarked  in  Tacker 
V.  Henniker,  41  N.  H.,  317,  "What  a  counsel  does  or  says 
in  the  argument  of  a  cause  must  be  pertinent  to  the  mat- 
ter on  trial  before  the  jury,  and  he  takes  the  hazard  of  its 
not  being  so;''  and  where  counsel  wantonly  persist  in  at- 
tempting to  influence  the  jury  by  reference  to  facts  not  in 
evidence,  or  appeals  to  prejudice,  just  or  unjust,  de  hors 
record,  the  court  should  not  hesitate,  on  motion,  to  set  aside 
a  verdict  in  his  favor,  unless  fully  satisfied  of  its  correctness, 
although  no  objection  may  have  been  noted  at  the  time  of 
the  offense.  Referring  to  this  subject  the  supreme  court  of 
Georgia,  in  Ben-y  v.  SlatCy  10  Ga.,  511,  use  the  following 
pertinent  language:  ''It  is  usually  better  to  trust  to  the 
discrimination  of  the  jury  as  to  what  is  and  what  is  not  in 
evidence  than  for  the  opposite  counsel  to  move  in  the  mat- 
ter, for  what  practitioner  has  not  r^retted  his  untoward 
interference  when  the  counsel  thus  interrupted  resumes, 
*  Yes,  gentlemen,  I  have  touched  a  tender  spot.  ♦  *  * 
You  see  where  the  shoe  pinches."'  But  in  this,  as  in  all 
matters  pertaining  to  the  trial,  a  large  discretion  is  con- 
ceded to  the  trial  judge,  hence  the  rule  requiring  an  objec- 
tioQ  to  the  abuse  of  privilege  or  privileges  by  counsel  in 
order  that  it  may  be  available  upon  review  by  the  appellate 
court. 

14.  It  is  urged,  finally,  that  the  evidence  is  insufficient 
to   warrant  the  extreme  penalty,  and  that  the  judgment 
38 
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should  acGordinglj  be  modified  bj  this  court  We  are^ 
however^  unable  to  so  regard  it  in  the  light  of  the  facte 
disclosed  by  the  record^  which,  briefly  stated, are  as  follows: 
Two  days  previous  to  the  homicide  the  accused  and  his  co- 
defendant  met  the  son  of  the  deceased  in  the  town  of 
Weeping  Water  and  applied  for  work.  The  latter  replied 
that  he  could  furnish  work  for  one  but  not  for  both  of 
them,  but  finally  consented  to  take  both  to  his  father's 
home,  six  miles  and  a  half  distant,  where  they  were  shel- 
tered by  the  deceased  until  the  next  morning,  when  they 
were  set  to  work  husking  corn.  The  morning  following, 
the  deceased,  not  wishing  their  services  longer,  paid  and 
discharged  them,  saying  he  was  going  to  haul  hogs  to  mar- 
ket that  day  and  would  need  his  teams  for  that  purpose. 
The  defendants  returned  to  Weeping  Water,  where  they 
spent  the  day  in  the  saloon  drinking — probably  to  excess. 
In  the  evening  of  that  day  they  left  Weeping  Water  on 
foot,  going  direct  to  the  house  of  deceased,  where  they  ar- 
rived some  time  after  dark.  They  first  visited  the  stable 
and  procured  therefrom  a  pair  of  check  lines,  but  for  what 
purpose  is  a  matter  of  inference  only,  as  they  were  left  at 
the  door  of  the  dwelling  house.  On  entering  the  house, 
which  they  did  immediately,  and  with  handkerchiefs  or 
masks  of  some  description  over  their  faces,  the  defendants 
commanded  the  deceased  and  his  son  to  hold  up  their  hands, 
when  the  latter  both  retreated  to  the  kitchen  followed  by 
their  assailants.  About  that  time  a  scuffle  ensued,  during 
which  the  fatal  shot  was  fired,  but  by  which  of  the  de- 
fendants does  not  clearly  api>ear.  It  is  further  shown  that 
the  deceased's  son  and  two  hired  men  present  at  the  time 
received  pistol  wounds  at  the  hands  of  the  defendants,  and 
that  deceased's  wife  was  struck  on  the  head  with  a  chair  by 
one  of  them;  that  the  accused,  with  the  other  defendant, 
had  deliberately  planned  to  commit  the  crime  of  robbery 
is  clear,  and  that  they  were  guilty  of  murder  in  attempting 
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to  execute  their  felonious  purpose  is  established  by  the  evi- 
'  deoce  beyond  a  doubt     The  judgment  is  therefore 

Affirmed. 
Date  of  execution  of  sentence  March  1,  1895. 


42    &81 
47    414 

Chicago,  Burlington  &  Quincy  Railroad  Com-       42  bji 

^^  ft2    189 

PANY  V.  Henry  C.  Cochran.  " 

FiLKD  NOVEMBEB  8,  1894.     No.  5448. 

Contracta:  Action  fob  Bbbach.  One  who  refuses  to  perform  the 
oonditions  imposed  upon  him  by  the  terms  of  a  ood tract  cannot 
recover  for  a  breach  thereof  by  the  other  party. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

T.  M.  Marquett  and  J.  W.  Deiveese,  for  plaintiff  in  error, 
cited:  Delaney  v.  Lindet*,  22  Neb.,  280;  Matter  v.  Missouri 
P.  R.  Co.,  16  S.  W.  Rep.  [Mo],  «39;  HinkU  v.  Minneap- 
olis  &  St.  L.  R.  Co.,  31  Minn.,  434 ;  Gulliher  v.  ChicagOy 
R.  I.  &  P.  R.  Co.,  13  N.  W.  Rep.  [la.],  431 ;  Fennsyl- 
eania  R.  Co.  v.  Shay,  82  Pa.  St.,  202;  Snider  v.  Adams  Ex- 
press  Cd.y  63  Mo.,  383 ;  Wallace  v.  Chicago^  St.  P.,  M.  & 
0.  R.  Co.,  25  N.  W.  Rep.  [la.],  772;  Goidd  v.  Cayuga 
County  Nat.  Bank,  86  N.  Y,  84;  Glenn  v.  Statler,  42  la.,  ^ 
109  ;  Butman  v,  Hussey,  30  Me.,  263 ;  Moorman  v.  Colliery 
32  la.,  138;  Belger  v.  Dinsmore,  51  N.  Y.,  170;  GuLdager 
V.  Rockwell,  24  Pac.  Rep.  [C*»l.],  556;  First  Nat  Bank, 
Bamesville,  O.,  v.  Yocum,  11  Neb.,  332;  East  Tennessee,  V. 
&  G.  R.  Co.  V.  Hayes,  10  S.  E.  Rep.  [Ga.],  351 ;  Doane  v. 
Loekwood,  115  111.,  490;  Gswego  Starch  Factory  v.  Len- 
drum,   57  la.,  573;   Chapman  v.  Chicago  &  N.  W.  jB. 
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Co.,  26  Wis.,  303 ;  Chicago  &  G.  E.  B.  Co.  v.  Dane,  43 
N.  Y.,  242;  Bollea  v.  Sachs,  33  N.  W.  Rep.  [Minn.],  864; 
East  Line  <fc  E.  R.  R.  Co.  v.  ScoU,  10  S.  W.  Rep.  [Tex.], 
99;  Harper  v.  Hassanl,  113  Mass.,  187;  Cojin  v.  Landis, 
46  Pa.  St.,  431 ;  Franklin  Mining  Co.  v.  Harris,  24  Mich., 
115;  Wilkinson  v.  He  tvenrich,  26  N.  W.  Rep.  [Mich.], 
140;  Stiles  v.  McClellan,  6  Col.,  89;  Warner  v.  Texas  & 
P.  R.  Co.,  64  Fed.  Rep.,  923. 

• 

W.  8.  Hamilton,  contra,  cited :  East  Tennessee,  V.  &  O.  R. 
Co.  V.  Staub,  7  B.  J.  Lea  [Tenn.],  397;  Moore  v.  Chicago^ 
B.  &  q.  R.  Co.,  65  la.,  605 ;  Jessxk'p  v.  Chicago  &  N.  IF.  R. 
Co.,  48  N.  W.  Rep.  [la.],  77  ;  WeUs  v.  Alexandre,  15  L.  R. 
A.  [N.  Y.],  218;  Smith  v.  Morse,  20  La.  Ann.  220;  GUes 
V.  Bradley^  2  Johns.  Cas,  [N".  Y.],  253;  Seddon  v.  Rosen- 
baum,  9  S.  E.  Rep.  [Va.],  326;  Michie  v.  The  Governor,  4 
Humph.  [Tenn.],  486;  Howard  v.  D  dy,  19  Am.  Rep. 
[N.  Y.],  285 ;  Tarbox  v.  Hartenstein,  4  Bax.  [Tenn.],  78 ; 
Ream  v.  Watkins,  72  Am.  Dec,  [Mo  ],  233;  Cake  v.  Potts- 
ville  Bank,  2  Am.  St.  Rep.  [Pa.],  600. 

Post,  J. 

The  plaintiff  below  (defendant  in  error)  recovered  in  an 
action  against  the  defendant  below  in  the  district  court  for 
Lancaster  county,  and  which  judgment  is  presented. to  this 
court  for  review  by  the  petition  in  error  of  the  defendant 
railroad  company.  In  his  petition  the  plaintiff  below  al- 
leges that  on  the  11th  day  of  May,  1888,  while  in  the  serv- 
ice of  the  defendant  company,  and  by  means  of  its  negli- 
gence and  default,  he  suffered  serious  personal  injuries; 
that  on  the  3d  day  of  S/p.eraber  following  he  made  a  set- 
tlement with  said  defendant,  whereby,  in  consideration  of 
the  sum  of  $100  in  hand  paid,  and  the  promise  of  the 
latter  to  furnish  him  employment  for  the  remainder  of 
iiis  life,  or  so  long  as  he  desired,  with  wages  suflScient  for 
the  bupport  of  himself  and   family,  he  released  and  ac- 
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quitted  the  defendant  from  any  and  all  claim  for  damage 
on  account  of  its  alleged  negligence;  that  in  pursuance  of 
said  agreement  he  served  the  defendant  in  the  capacity 
of  clerk  in  the  yar^master's  oi&ce,  and  as  locomotive  fire- 
man, until  March  12,  1891,  at  whioh  time,  in  consequence 
of  a  reduction  in  the  hours  of  labor,  his  daily  wages  were 
reduced  from  $1.50  to  $1.35  per  day.  He  thereupon  pro- 
tested against  such  reduction,  and  was  promised  other  em- 
ployment, ^th  wages  adequate  to  the  needs  of  his  family, 
but  which  promise  the  defendant  has  wholly  failed  and 
neglected  to  fulfill.  There  .is  a  further  allegation  in  the 
following  language:  ''And  plaintiff  says  that  said  defend- 
ant, well  knowing  the  premises  and  the  validity  of  its 
aforesaid  agreement,  and  recognizing  the  same  and  plaint- 
iff's rights  thereunder,  yet  wrongfully  and  unlawfully  in- 
tending to  cheat  and  defraud  the  plaintiff  out  of  his  just 
rights  and  to  injure  him,  so  conducted  itself  toward  the 
plaintiff  as  to  make  his  duties  and  labors  burdensome  and 
onerous  and  his  remuneration  insufiBcient,  for  the  purpose 
of  annoying  the  plaintiff  and  disgusting  him  with  his  em- 
ployment, and  for  the  purpose  of  thereby  ridding  itself  of 
plaintiff  and  compelling  him,  by  its  aforesaid  conduct,  to 
leave  defendant's  service  and  to  seek  employment  else- 
where; and  that  the  defendant,  pretending  to  carry  out 
the  agreement  aforesaid,  actually  and  in  fact  endeavored 
to  freeze  plaintiff  out  of  its,  said  defendant's,  service." 
The  defendant  by  its  answer  admits  that  the  plaintiff 
was  injured  while  in  its  service  as  alleged,  and  that  a 
settlement  was  had  between  the  parties  on  the  3d  day  of 
September,  1888,  but  alleges  that  the  $100  thereby  paid 
to  the  plaintiff  was  in  full  of  all  demands  arising  out  of 
his  alleged  injury.  It  admits  that  the  plaintiff  subse- 
quently served  it  in  the  capacities  named,  but  alleges  that 
such  employment  was  voluntary  on  its  part  and  not  in  pur* 
suance  of  any  agreement,  and  alleges  that  the  plaintiff  left 
its  service  voluntarily  and  without  cause.     Accompanying 
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the  answer  is  the  written  evidence  of  the  alleged  settlement, 
all  of  which^  beginning  with  the  word  "received,"  except 
the  amount,  name,  and  residence  of  (he  plaintiff,  as  shown 
below,  being  on  one  of  the  defendant's,  printed  forms. 

"  The  Chicago,  Burlington  &  Quincy  R  R.  Co., 

'^  grantee  and  assignee  of 

"The  Burlington  &  Missouri  River  R.  R.  Co.  ik 

Nebraska. 

"To  H.  0.  Cochran,  Dr., 

"Address,  Ravenna,  Neb. 
"  1888.    For  personal  injuries  received  while  on  duty 
as  locomotive  fireman  at  Ravenna,  Neb.,  May 
n,  1888 $100 

"Cochran  in  attempting  to  get  on  his  engine  missed  the 
engine  steps  and  slipped  in  such  a  way  that  right  foot  was 
caught  and  run  over  by  trucks  of  engine  tender,  cutting 
toes  so  as  to  necessitate  their  amputation,  and,  later,  ampu- 
tation of  foot  back  to  instep. 
"  Casualty  No.  2069. 

"Approved :  A.  S.  Wiggins, 

^^Aa^t  Auditor, 
"Approved :  T.  E.  Calvert. 

"Received  of  the  Chicago,  Burlington  &  Quincy  R.  R. 
Company,  grantee. and  assignee  of  the  Burlington  &  Mis- 
souri River  R.  R.  Co.  in  Nebraska,  one  hundred  dollars, 
in  full  payment  of  the  above  account.  In  consideration  of 
the  payment  of  said  sum  of  money,  I,  H.  C.  Cochran,  of 
Ravenna,  in  the  county  of  Buffalo  and  state  of  Nebraska, 
hereby  remise,  release,  and  forever  discharge  the  said  com- 
pany of  and  from  all  manner  of  actions,  causes  of  action, 
suits,  debts,  and  sums  of  money,  dues,  claims,  and  demands 
whatsoever,  in  law  or  in  equity,  which  I  have  ever  had  or 
now  have  against  said  company  by  reason  of  any  matter, 
cause,  or  thing  whatever,  whether  the  same  arose  upon 
contract  or  upon  tort 
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''In  witness  whereof,  I  have  hereunto  set  my  hand  this 
Sd  day  of  September,  1888. 

"$100.  H.  C.  Cochran." 

Numerous  questions  are  presented  touching  the  merits  of 
the  controversyy  including  the  power  of  the  superintendent 
to  bind  a  company  by  an  agreement  such  as  alleged,  and 
whether  an  agreement  so  indefinite  can  be  made  the  foun- 
dation of  an  action  at  law;  but  since,  in  our  judgment,  there 
is  an  evident  failure  of  proof  of  an  essential  allegation  of 
the  petition,  it  is  unnecessary  to  further  notice  the  ques- 
tions above  mentioned.  It  is  shown  by  the  testimony  of 
the  plaintiff  that  he  remained  in  the  service  of  the  company 
until  the  10th  or  11th  day  of  April,  1891,  and  that  within 
a  few  days  thereafter  he  called  upon  the  superintendent, 
Mr.  Calvert,  and  protested  against  the  reduction  of  wages, 
and  requested  more  lucrative  employment.  There  was  at 
that  time  some  talk  about  the  ability  of  the  plain tiif  to  do 
clerical  work,  and  he  was  requested  by  Mr.  Calvert  to  sub- 
mit a  specimen  of  his  penmanship,  which  he  did,  by  a  pa- 
per designated  as  a  sample,  bearing  date  of  April  11th. 
On  Saturday,  April  25,  Mr.  Bignell,  division  su()erintend- 
ent,  by  direction  of  Mr.  Calvert,  addressed  to  the  plaintiff 
a  letter  in  the  following  words: 

"Lincoln,  April  25,  1891. 

" Mr. H.  C.  Cochran,  843  N.  nth  St.,  OUy— Bear  Sir: 
Yon  will  please  report  to  Mr.  Scott,  agent,  Lincoln,  at  7:30 
Monday  morning.  I  have  requested  him  to  give  you  a 
position,  and  to  do  this  he  has  to  dispense  with  the  serv- 
ices of  a  good  man  who  has  been  in  the  service  some  time. 
I  shall  expect  you  to  fill  the  position  equally  well  as  your 
predecessor. 

"Yours  truly,  E.  Bignell," 

The  forgoing  letter  was  for  some  reason  not  posted  until 
Monday  morning  following,  and  delivered  by  carrier  the 
next  (lay,  some  twenty-seven  hours  after  the  time  plaintiff 
was  requested  to  report  for  duty.     It  is  conceded  that  he 
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never  reported  for  work  or  otherwise  communicated  with 
Mr.  Scott,  the  agent  named.  It  is  also  shown  that  he  was 
at  the  date  of  said  letter  employed  by  the  Lincoln  Street 
Kailway  Company,  in  whose  service  he  remained  until  the 
month  of  October  following.  There  is  no  doubt  of  the 
good  faith  of  Mr.  Calvert  and  his  desire  to  provide  em- 
ployment for  the  plaintiff,  and  no  claim  to  the  contrary  is 
made  in  the  brief  of  the  latter.  Mr.  Scott,  who  testified 
for  the  defendant,  fully  corroborated  Mr.  Calvert,  and  tes- 
tified that  he  had,  in  accordance  with  instructions  from  the 
superintendent,  provided  a  position  for  the  plaintiff  as  bill- 
ing clerk  in  office  of  the  witness  at  the  same  wages  paid 
other  employes  therein,  and  which  was  reserved  for  him 
for  a  week  or  more.  The  law  exacts  good  faith  from  both 
parties  to  a  contract.  The  plaintiff  was  under  no  less  ob- 
ligation to  render  the  service  than  the  defendant  was  to 
provide  employment  for  him.  Assuming  what  is  not 
proved,  viz.,  that  the  purpose  of  the  defendant  company 
was  to  compel  the  plaintiff  to  abandon  the  service  hy  con- 
tinued acts  of  oppression  and  annoyance,  that  fact  should 
not  entitle  him  to  recover  for  a  breach  of  the  contract  un- 
less he  was  himself  ready  and  willing  to  discharge  the  ob- 
ligations thereby  imposed  upon  him.  The  fact  that  notice 
of  his  appointment  was  delayed  one  day  will  not  justify  his 
refusal  to  accept  the  proffered  position.  It  was  said  by 
Lake,  J.,  in  Reynolds  r.  Burlington  &  Jf.  i2.  iJ.  Q>.,  11 
Neb.,  186,  that  a  plaintiff  who  is  himself  in  inexcusable 
default^  and  who  shows  no  desire  or  willingness  to  perform 
his  part  of  it,  is  in  no  position  to  complain  or  seek  damage 
for  its  non-performance  by  the  other;  and  the  same  prin- 
ciple is  recognized  in  Walter  v.  Seed,  34  Neb.,  544,  and 
Lexington  Milling  Co.  v.  Neuens,  42  Neb.,  649,  decided  at 
the  present  term. 

The  irresistible  conclusion  from  the  evidence  is  that  the 
plaintiff  below  was  guilty  of  the  first  breach  of  the  con- 
tract, and  that  his  default  was  without  justification  or 
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excuse.     It  follows  that  the  judgment  must  be  reversed 
and  the  cause  remanded. 


ReYEBSED  A17D   BEMANDED. 


Home  Fike  Insubance  Company  y.  Mbs.  R  J.  Bean. 

Filed  Novismbeb  8,  1694.     No.  5921. 

1.  A  demand,  by  an  insuranee  company,  for  arbitration 
in  the  manner  provided  in  its  policy,  nnder  which  there  has  been 
a  loss  by  fire,  waives  formal  proofs  of  the  loss. 

2l  The  petition  in  this  case  held  to  contain  a  sufficient  allegation  of 
a  demand  for  arbitration. 

3.  Where  real  property  is  wholly  destroyed  by  fire,  any 

provision  of  a  policy  of  insurance  covering  such  property  which 
in  any  manner  attempts  to  limit  the  amonnt  of  the  loss  to  less 
than  the  sum  written  in  the  policy  is  in  conflict  with  the  statu- 
tory rule,  invalid,  and  will  not  be  enforced. 

4,  <<  A  provision  in  a  policy  that  no  suit  or  action  against  the 

insurer  'shall  be  sustained  in  any  court  of  law  or  chancery  until 
after  an  award  shall  have  been  obtained '  by  arbitration,  '  fixing 
the  amount '  due  after  loss,  is  void,  the  effect  of  such  provision 
being  to  oust  the  courts  of  their  legitimate  jurisdiction.''  (See 
Oerman^Afnerican  Ina,  Co.  «.  Elherionj  25  Neb.,  505.) 

Cw  When  a  policy  of  insurance,  as  an  exhibit,  is  made  a 
part  of  a  pleading  or  petition,  and  is  admitted  by  the  answer, 
the  facts  stated  therein  become  a  part  of  the  record  in  the  case; 
and  where  some  of  the  provisions  of  the  policy  are  again  pleaded 
in  the  answer  as  substantive  matters  of  defense,  and  such  pro- 
visions of  the  answer  are  demurred  to  by  plaintiff,  the  action  of 
the  court  in  sustaining  the  demurrer  is  not  prejudicial  error. 

Error  from  the  district  court  of  Thayer  county.   Tried 
below  before  Hastings,  J. 

The  opinion  contains  a  statement  of  the  case. 
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Jacob  Fawcetty  for  plaintiff  in  error: 

The  failure  of  the  assured  to  furnish  proper  notice  and 
proof  of  loss  with  certificate  of  magistrate  prevents  her 
from  maintaining  the  action.  {Colwmbian  Ins.  Co,  v.  Lavy- 
renc€y  2  Pet,  [U.  S.],  25;  Leadbetter  v.  Etna  Ins.  Co.,  13 
Me.,  265;  Inman  v.  Western  Fire  Ins.  Co.,  12  Wend.  [N. 
Y.],  452;  Roumage  v.  Mechanics  Fire  Ins.  Co.^  1  Green 
[N.  J.],  110;  Protection  Ins.  Co.  v.  PhersoUy  5  Ind.,  417; 
Noonan  v.  Hartford  Fire  Ins.  Co.,  21  Mo.,  81 ;  Cornell  v. 
Hope  Ins.  Co.,  3  Martin  [La.],  228.) 

The  requirement  for  a  magistrate's  certificate  must  be 
literally  complied  with,  unless  there  has  been  a  waiver. 
{Kerr  v.  British  America  Assurance  Co.,  32  U.  C.  Q.  B., 
669 ;  Cayon  v.  Dioelling  House  Ins.  Co.^  32  N.  W.  Bep. 
[Wis.],  640 ;  Morrow  v.  Waterloo  County  Muhial  Fire  Ins. 
Co.,  39  U.  C.  Q.  B.,  441 ;  Johnson  v.  Phoenix  Ins.  Co.,  112 
Mass.,  49 ;  Williams  v.  Queen  Ins.  Co.,  19  Ins.  L.  J. 
[Conn.],  26.) 

8.  W.  Christy,  contra: 

When  the  company  demanded  arbitration,  it  thereby 
waived  proof  of  loss.  (Jones  v.  Merchants  Fire  Ins.  Co., 
13  Am.  Rtp.  [N.  J.],  405;  Allemnnia  Fire  Ins.  Co.  v.  Pitts 
Fxposiiion-  Society,  11  Atl.  Rep.  [Pa.],  572;  Snoioden  v. 
Kittanning  Ins.  Co,,  16  Atl.  Rep.  [Pa.],  22;  Fisher  v.  Ores- 
cent  Ins.  Co.,  33  Fed.  Kep.,  544;  Dwelling-House  Ins.  Co. 
V.  Gould,  19  Atl.  Rep.  [Pa.],  793;  Stafe  Ins.  Co.  v.  Schreck, 
27  Neb.,  527;  Pokes  v.  Amazon  Ins.  Co.,  34  Am.  Rep. 
[Md.],  323;  Loeb  v.  Amei^ican  Central  Ins.  Co.,  12  S.  W. 
Rep.  [Mo.],  374;  St.  Paul  Fire  &  Marine  Ins.  Co.  v.  GoU- 
helf,  35  Neb.,  351.) 

The  insurance  company  cannot  limit  its  liability  under 
the  valued  policy  act  by  a  provision  in  the  policy  of  insur- 
ance. {Thompson  v.  St.  Louis  Ins.  Co.,  43  Wis.,  459;  Seyk 
V.  Millers  National  Ins.  Co.,  41  N.  W.  Rep.  [Wis.],  443; 


Vou  42]       SEPTEMBER  TERM,  1894.  539 


Home  Fire  Ins.  Co.  v.  Bean. 


American  Centred  Ins,  Co.  v.  Hawsy  20  W.  N.  C.  [Pa.], 
370 ;  Oshkosh  Packing  &  Provision  Co.  v.  Mercantile  Ins. 
Co.,  31  Fed.  Rep.,  200.) 

Habrison,  J. 

The  petition  filed  in  this  case  in  the  district  court  of 
Thayer  county  alleged  for  a  cause  of  action  against  the 
Home  Fire  Insurance  Company  of  Omaha  that  the  plaint- 
iff therein,  Mrs.  B.  J.  Bean,  was,  on  the  6th  day  of  April, 
1891,  the  owner  of  a  certain  hotel  building  in  the  village 
of  Davenport,  in  Thayer  county,  and  procured  on  said  day 
a  policy  of  insurance.  No.  61277,  to  be  issued  to  her  by 
the  company,  by  which  she  was  insured  against  loss  or  dam- 
age by  fire  to  the  hotel  building  in  the  sum  of  $1,200; 
that  the  building  was  afterwards  damaged  by  fire,  and  the 
company  paid  the  sum  of  $88.45  in  full  settlement  of  such 
damage  on  October  15,  1891,  and  was  duly  credited  there- 
for on  the  policy,  reducing  the  amount  to  the  sum  of 
$1,111.55,  for  which  it  remained  in  force  from  and  after 
October  15,  1891;  that  on  November  14,  1891,  the  build- 
ing was  totally  destroyed  by  fire,  of  wjnch  the  plaintiff 
(defendant  in  error)  gave  the  company  notice  and  proof  and 
demanded  payment  of  the  loss,  and  has  duly  |)erformed  on 
her  part  all  the  conditions  of  the  policy  of  insurance;  that 
the  company  demanded,  in  writing,  arbitration  of  the  loss, 
and  after  arbitrators  had  been  chosen,  withdrew  the  name 
of  its  arbitrator,  but  continued  negotiations  for  settlement, 
and  subsequently  demanded  that  a  new  board  of  arbitrators 
be  appointed  to  fix  the  amount  of  the  loss;  that  the  build- 
ing was,  when  burned,  of  the  value  of  $1,700,  and  there 
was  no  other  insurance  thereon.  The  prayer  of  the  petiticui 
was  for  judgment  in  the  amount  of  $1,111.55  and  interest 
at  seven  per  cent  per  annum  from  November  16, 1891,  and 
the  allowance  of  a  reasonable  attorney's  fee  and  (ither  costs. 
To  this  ])etition  there  was  filed  for  the  company  the  fol- 
lowing answer: 
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^'1.  The  defendant  admits  that  it  is  a  corporation  as  al- 
leged in  the  plaintiff's  petition ;  admits  that  on  the  6th  day 
of  April,  1891,  it  issued  to  the  plaintiff  its  policy  of  in- 
surance covering  the  property  described  in  plaintiff's  peti- 
tion; admits  that  on  the  15th  day  of  October,  1891,  it 
paid  the  plaintiff  the  sum  of  eighty-eight  and  -j^  dollars 
($88.45)  in  full  settlement  for  damage  caused  to  the  property 
covered  by  said  policy  by  fire  on  October  9,  1891 ;  admits 
that  said  payment  reduced  the  amount  of  said  policy  to 
the  sum  of  one  thousand  one  hundred  and  eleven  dollars 
and  fifty-five  cents  ($1,111.55),  and  denies  each  and  every 
other  allegation  in  plaintiff's  petition  contained. 

'^2.  As  a  further  defense  to  the  plaintiff's  action  the  de- 
fendant alleges  that  the  amount  of  the  defendant's  liability 
under  and  by  virtue  of  said  policy  was,  by  the  terms  and 
conditions  of  said  policy^  limited  to  three-fourths  the  actual 
cash  value  of  said  property  covered  by  said  policy  at  the 
time  of  the  fire;  and  this  defendant  alleges  that  the  actual 
cash  value  of  said  property  at  the  time  of  said  fire  did  not 
exceed  the  sum  of  $1,000. 

^'3.  Defendant  further  alleges  that  said  policy  of  insur- 
ance contains  the  following  conditions  and  agreements, 
namely:  If  differences  of  opinion  arise  between  the  par- 
ties hereto  as  to  the  amount  of  loss  or  damatre,  that  ques- 
tion shall,  at  the  written  request  of  either  party,  be  referred 
to  two  disinte'rested  and  competent  men,  each  party  to  select 
one,  who  shall  ascertain,  estimate,  and  appraise  the  loss  or 
damage;  and  in  case  of  disagreement,  the  two  so  chosen  to 
select  a  third,  who  shall  act  as  an  umpire  on  disputed 
points  only,  and  their  award  in  writing,  duly  sworn  to, 
shall  be  binding  on  the  parties  hereto  as  to  the  amount  of 
said  loss  or  damage,  but  no  appraisal  or  agreement  for  ap- 
praisal shall  be  construed  as  evidence  of  the  validity  of  said 
policy  or  the  company's  liability  therein ;  and  eaoh  party 
to  pay  their  own  appraiser  and  one-half  the  umpire's  fee. 

*'4.  The  defendant  further  alleges  that  in  accordance 
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with  said  agreement  and  conditions  contained  in  said  policy 
the  defendant,  after  said  fire^  in  writing,  notified  and  re- 
quested the  plaintiff  to  submit  the  differences  of  opinion 
between  the  plaintiff  and  this  defendant,  in  relation  to  the 
amount  of  loss  or  damage  which  the  plaintiff  had  sustained, 
to  two  disinterested  and  competent  men,  in  accordance  with 
the  terms  of  said  policy,  to  ascertain  an  estimate  and  ap- 
praise the  said  loss  or  damage,  and  requested  the  plaintiff 
to  notify  this  defendant  of  the  person  of  whom  the  plaint- 
iff had  selected  to  act  as  appraiser  in  that  behalf;  that 
thereupon  the  plaintiff  did  select  an  appraiser  and  notified 
this  defendant  of  said  fact,  whereupon  this  defendant  se- 
lected one  F.  W.  Hollingsworth,  of  Davenport,  Nebraska, 
to  act  as  its  appraiser  and  notified  the  plaintiff  of  that  fact ; 
that  within  a  few  days  thereafter,  and  before  any  step  had 
been  taken  by  the  plaintiff  or  defendant,  or  by  the  ap- 
praisers so  appointed,  to  make  any  appraisement  of  said 
loss  or  damage,  this  defendant  was  informed  that  the  said 
Hollingsworth  was  not  a  disinterested  appraiser,  where- 
upon the  defendant,  at  once,  on  the  11th  day  of  January, 
1892,  notified  the  plaintiff  in  writing  that  this  defendant 
withdrew  the  name  of  F.  W.  Hollingsworth  to  act  as  its 
arbitrator,  and  that  it  would  within  a  reasonable  time  ap- 
point another  person  to  act  as  its  arbitrator  as  aforesaid ; 
that  three  days  afterwards,  to- wit,  on  the  14th  day  of  Jan- 
uary, 1892,  this  defendant  notified  the  plaintiff  that  it  had 
selected  one  Joseph  Williams  to  act  as  its  appraiser  instead 
of  said  Hollingsworth;  that  two  days  later,  to-wit,  on  the 
16th  day  of  January,  1892,  this  defendant  appeared  at 
Davenport,  Nebraska,  with  the  said  appraiser  and  notified 
the  plaintiff  that  it  was  ready  and  willing  to  proceed  at 
once  to  said  appraisement,  but  the  plaintiff,  in  violation  of 
the  terms,  conditions,  and  agreements  contained  in  said 
policy,  failed,  neglected,  and  refused  to  proceed  with  the 
appraisement,  or  to  enter  into  any  agreement  for  any  future 
day  upon  which  to  appraise  said  loss  or  damage,  if  any,  to 
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said  property;  that  subsequently  thereto,  to-wit,  in  the 
latter  part  of  January,  1892,  this  defendant  again  de- 
manded of  the  plaintiff  an  arbitration  of  said  loss  and 
damage  to  said  property,  but  the  plaintiff  again  refused  to 
enter  into  said  appraisal;  and  the  plaintiff  had  at  all  times 
since  the  said  date  refused  to  enter  into  any  appraisement 
or  arbitration  of  the  amount  of  loss  or  damage  which  the 
plaintiff  may  have  sustained  by  reason  of  said  fire,  by 
means  whereof  the  defendant  has  been  unable  to  ascertain 
or  determine  the  actual  amount  of  said  plaintiff's  loss  or 
damage  by  fire  under  said  policy;  but  the  defendant  is  in- 
formed and  believes  that  the  actual  loss  and  damage  sus- 
tained by  the  plaintiff  under  said  policy  does  not  exceed 
the  sum  of  one  thousand  dollars  ($1,000),  and  that  by  the 
terms  of  said  policy  the  defendant  would  not  in  any  event 
be  liable  for  more  than  three-fourths  of  said  amount,  to- 
wit,  the  sum  of  seven  hundred  fifty  dollars  ($750),  but  the 
defendant  alleges  that  by  reason  of  the  failure  and  refusal 
of  the  plaintiff  to  have  the  loss  and  damage  by  said  fire 
a  praised  as  required  by  said  policy,  prior  to  the  com- 
mencement of  this  suit,  said  suit  was  at  the  time  of  its 
commencement  premature. 

^^  5.  The  defendant  further  alleges  that  the  said  policy  of 
insurance  contains  the  following  agreements,  restrictions, 
and  limitations,  to-wit :  U8.  No  suit  or  action  of  any  kind 
against  this  company  for  the  recovery  of  a  claim  under  this 
policy  shall  be  sustained  in  any  court  of  law  or  chancery 
until  after  an  appraisement  and  award  shall  have  been  made, 
if  requested,  fixing  the  amount  of  such  claim  in  the  manner 
above  provided/ 

"6.  The  defendant  further  alleges  that  no  appraisement 
or  award  has  been  made  fixiug  the  amount  of  plaintiff's 
claim  under  said  policy,  although  the  same  has  been  re- 
quested in  writing  by  the  defendant  as  hereinl)efore  set 
forth.  Wherefore  the  defendant  prays  that  tlit-  plaintiff's 
action  be  dismissed  and  the  defendant  recover  its  costs." 
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There  was  then  filed  for  Mrs.  Bean  what  was  styled  ^'  a 
replj/'  but  which  was  in  fact  a  general  demurrer  to  the 
second,  third,  fourth,  fifth,  and  sixih  paragraphs  of  the  an- 
swer. This  was,  on  hearing,  sustained,  an  exception  to  the 
ruling  was  taken  by  counsel  for  the  company,  and  the 
company  declined  to  plead  further.  A  jury  was  waived 
and  the  case  tried  on  its  merits  and  submitted  to  the  court, 
and  at  a  subsequent  date,  during  the  same  term,  the  court 
made  a  finding  in  favor  of  Mrs.  Bean,  and  that  there  was 
due  her  from  the  company  the  sum  of  $1,162.75  and  al* 
lowed  the  further  amouut  of  $60  as  an  attorney  fee.  Mo- 
tion for  new  trial  was  filed  on  behalf  of  the  company,  which 
was  overruled,  and  judgment  was  icndered  in  accordance 
with  the  findings.  The  company  brings  the  case  here  for 
review. 

It  is  argued  by  counsel  for  plaintiff  in  error  that  inas- 
much as  the  company,  in  its  answer,  had  denied  that  the 
loss  was  total,  the  defendant  in  error  should  not  have  been 
allowed  to  prove  a  waiver  of  the  proofs  of  loss  unless  it  was 
allied  in  the  petition  or  the  reply,  and  that  it  was  not  al- 
leged in  either ;  that  there  was  no  evidence  that  proofs  of  loss 
were  furnished,  and  hence  the  defendant  in  error  was  not 
entitled  to  recover,  and  the  judgment  should  be  reversed 
and  a  new  trial  awarded.  The  petition  contained  the 
following  all^ation :  *^  That  the  defendant  company  de- 
manded an  arbitration  of  said  loss,  in  writing,  and  after 
arbitrators  had  been  chosen,  said  defendant  withdrew  the 
name  of  its  arbitrator,  but  continued  negotiations  for  set- 
tlement, and  subsequently  demanded  a  new  board  of  arbi- 
trators be  appointed  to  fix  amount  of  said  loss."  This  was 
certainly  a  sufficient  statement  of  a  demand  for  arbitration 
and  was  followed  by  proof  of  the  fact.  This  was  a  suffi- 
cient pleading  of  the  waiver  of  the  proofs  of  loss  and 
amply  supported  by  the  evidence  and  relieves  this  branch 
of  the  case  of  the  objections  urged  against  it.  Both  plead- 
ings and  evidence  showed  a  waiver  of  proofs  of  loss.  Where 
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arbitration  is  demanded  it  is  a  waiver  of  the  proofs  of  loss. 
(  Walket'  V.  German  Ins.  Co.  ofFreeport^  33  Pac.  Rep.  [Kan.], 
597,  and  cases  there  cited.) 

Another  assignment  is  that  it  was  error  to  sustain  a  de- 
murrer to  certain  portions  of  the  answer  and  thus  strike 
them  from  the  answer  or  exclude  them  froQi  the  issues. 
The  petition  pleaded  the  issuance  of  the  policy,  gave  its 
number,  and  made  it  a  part  of  the  petition.  The  answer 
admitted  the  issuance  of  the  policy  and  denied  that  the  loss 
was  total.  Under  this  condition  of  the  pleadings,  if  the 
company  had  proved,  that  the  loss  was  not  a  total  one,  it 
would  have  been  entitled  to  the  benefit  of  all  the  provis- 
ions of  the  policy  as  they  were  pleaded  and  admitted  to  ex- 
ist. The  issuance  and  existence  of  the  policy  in  its  entirety 
had  been  pleaded  by  one  party  and  admitted  by  the  other, 
and  had  thus  become  a  part  of  the  record  without  further 
proof.  Referring  to  that  portion  of  the  answer  in  which 
the  demand  for  arbitration  is  alleged,  and  the  further  com- 
plaint that  by  reason  of  fault  on  the  part  of  defendant  in 
error  the  arbitration  was  not  made,  and  that  this  being  a 
condition  of  the  policy  upon  the  fulfillment  of  the  require- 
ments of  which  the  company  was  entitled  to  insist,  hence 
the  suit  was  prematurely  brought,  and  the  contention  that 
it  was  error  for  the  court  to  sustain  a  demurrer  to  the  part 
of  the  answer  in  which  this  was  pleaded,  we  think  the 
action  of  the  court  was  not  erroneous,  as  this  court  has 
decided  that  such  a  provision  in  the  policy  was  void.  (See 
Oei'man- American  Ins.  Co^  v,  EthertoUy  25  Neb.,  505,  and 
cases  cited.) 

It  is  next  claimed  that  the  court  erred  in  finding  for  the 
defendant  in  error  for  the  full  amount  for  which  the  suit 
was  brought.  The  policy  upon  which  the  action  was  b&<%ed 
stated  that  "In  consideration  of  forty-two  dollars  do  insure 
Mrs.  R.  J.  Bean  against  loss  or  damage  by  fire  to  the 
amountof  twelve  hundred  dollars  (J1200).  *  *  *  Other 
insurance  permitted,  not  to  exceed  three-fourths  of  the  actual 
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<*a.sh  value  of  the  property.     In  case  the  amount  of  insur- 
ance exceeds  three-fourths  of  the  actual  cash  value  at  the 
time  of  fire,  this  company  shall  be  liable  only  for  its  pro  ^ 
rata  share  of   three-fourths  of  the  actual  cash  value  of 
said  property/'     It  might  be  said  here  that  probably  the 
part  of  the  policy  in  which  the  above  statement  appears 
limiting,  under  the  condition  set  forth,  the  liability  to  a 
share  of  the  cash  value  only,  refers  to  a  loss  where  there 
is  other  insurance  on  the  property,  but  it  is  contended  by 
the  counsel  for  the  company  that  it  applies  to  all  cases  and 
to  the  case  at  bar  in  the  adjustment  of  the  loss  between 
the  insurer  and  insured.     In  this  we  cannot  agree  with 
eounsel.     Our  statute  (on  this  subject  see  Compiled  Stat- 
utes, 1893,  sections  43  and  44,  chapter  43)  not  only  states 
that  where  the  property  shall   be  wholly  destroyed,  that 
the  amount  written  in  the  policy  shall  be  taken  conclu- 
sively to  be  the  true  value  of  the  insured  property,  but 
that  it  shall  also  be  the  true  amount  of  the  loss  and  meas- 
ure of  damages.     To  give  to  the  provision  of  the  policy 
we  have  quoted  the  force  and  effect  claimed  for  it  would 
be  in  direct  conflict  with  the  provision  of  our  statutes. 
This  portion  of  the  policy  was  invalid  and  could  not  be 
enforced.     The  judgment  of  the  district  court  is 


Affibmed. 


Filed  November  8,  1894.    No.  6729. 

Parol  evidence  is  incompetent  to  prove  a  contempora- 
neous oral  agreement  by  which  it  is  sought  to  change  or 
alter  the  terms  of  a  written  contract  and  the  result  of  which 
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wonld  be  to  change  the  effect  of  the  written  contract  in  a  ma- 
terial portion  and  to  insert  or  read  into  it  a  condition  or  reser- 
vation not  contained  in  it,  or  implied  by  its  terms. 

Appeal  from  the  district  court  of  Cass  county.    Heard 
below  before  Chapman,  J. 

W.  F.  Evans  and  C  8.  Montgomery,  for  appellant. 

Beeson  &  Root,  contra. 

See  opinion  for  citation  of  authorities. 

Harrison,  J. 

September  18,  1891,  appellee  filed  a  petition  in  the  dis^ 
trict  court  of  Cass  couuty,  asking  a  decree  compelling  a 
specific  performance  by  the  appellant,  the  railway  com- 
pany, of  an  alleged  verbal  contract  staled  to  have  been 
made  on  or  about  the  1st  of  August,  1890,  by  the  terms  of 
which  the  petition  alleges  (we  here  insert  what  is  conceded 
by  the  parties  to  be  a  substantially  correct  statement  of  the 
issues  joined  by  the  pleadiogs):  ''The  plaintiiF  was  to  con. 
vey  to  the  defendant  a  strip  of  land  150  feet  wide,  over 
and  across  said  northeast  quarter  of  said  section  24,  for 
right  of  way  for  said  railway,  and  the  defendant,  in  con- 
sideration of  such  conveyance,  agreed  to  pay  plaintiflT 
therefor  the  sum  of  $500  in  cash,  and  also  to  construct 
and  maintain  in  good  repair  farm  crossings  across  their 
said  line  of  railway  and  right  of  way  wherever  plaintiff 
might  designate  upon  said  northeast  quarter  of  said  section 
24.'^  It  was  alleged  in  the  petition  that  the  plaintiff  was 
the  owner  of  said  northeast  quarter  of  said  section  24,  across 
which  the  defendant  had  located  and  constructed  diagonally 
from  near  the  northeast  corner  to  near  the  southwest  corner 
its  line  of  railway,  and  it  was  after  the  location  of  said  line 
of  railway,  but  before  and  with  reference  to  the  construc- 
tion thereof,  that  the  contract  in  question  was  allied  to 
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have  been  made.  It  was  farther  alleged  that  the  plaintiff 
had  performed  the  contract  on  his  part;  and  that  ^Hhe  de- 
fendant had  entered  upon  said  land  and  constructed  its  line 
of  railway  across  the  same  upon  the  land  so  as  aforesaid 
conveyed  to  it  by  plaintiff."  It  was  also  alleged  that  the 
plaintiff  had  designated  a  point  for  a  farm  crossing  over 
the  said  railway  and  right  of  way  and  that  he  had  de- 
manded that  the  same  be  constructed  and  maintained  by 
the  defendant,  but  that  defendant  had  utterly  refused  ''  to 
put  iu  or  permit  to  be  put  in  a  crossing  at  the  location  des- 
ignated by  the  plaintiff  as  aforesaid  on  said  railway .'' 

The  defendant  by  its  answer  admitted  its  corporate  ca- 
pacity; that  it  was  the  owner  of  the  railway  in  question; 
that  the  plaintiff  was  the  owner  of  the  lands  described,  ex- 
cept the  portion  upon  which  the  railway  was  constructed, 
and  which  had  been  conveyed  by  the  plaintiff  to  the  de- 
fendant, but  specifically  denied  'Hhat  it  at  any  time  ever 
promised  to  or  agreed  with  the  plaintiff  that  it  would  con- 
struct at  any  place  on  the  road  described  in  plaintiff ^s 
petition,  or  any  part  thereof,  or  at  any  other  place,  a  crossing 
over  said  railroad."  Further  answering  the  defendant  al- 
leged 'Hhat  during  the  year  1890  the  defendant  located  its 
railway  over  aud  across  the  northeast  quarter  of  section  24, 
township  12  north,  of  range  10  east,  in  Cass  county,  Ne- 
braska; that  thereafter,  and  on  the  20th  day  of  August, 
1890,  the  plaintiff  herein,  George  D.  Mattison,  and  Laura 
Mattison,  his  wife,  sold,  in  consideration  of  $500,  aud  by 
deed  of  general  warranty  conveyed  unto  this  defendant  all 
that  part  of  said  northeast  quarter,  descril>ed  as  follows: 
[Then  followed  the  description  of  a  strip  of  land  150  feet 
wide,  running  through  the  said  quarter  section  diagonally, 
as  aforesaid,  and  upon  which  the  railway  was  constructed, 
50  feet  lying  north  of  the  center  of  the  railway  and  100 
feet  south];  that  thereafler  the  defendant  entered  upon  said 
htrip  of  land  hereinbefore  described  and  conveyed  by  said 
Greorge  D.  Mattison,  plaintiff,  and  his  wife,  Laura  Mattison^ 
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to  the  defendant  as  aforesaid  and  built  and  constructed  its 
railroad  thereon,  and  has  at  all  times  since,  and  is  now 
operating  the  same  thereover/'  The  defendant  further  al- 
leged '^that  thereafter,  and  on  the  31st  day  of  October, 
1890,  the  plaintiff  George  D.  Mattison  and  his  wife,  Laura 
Mattison,  in  consideration  of  the  sum  of  $370.50,  sold  and 
by  a  deed  of  general  warranty  conveyed  to  the  defendant" 
an  additional  strip  of  land  150  feet  wiQe,  adjoining  and 
lying  immediately  north  of  the  150-foot  strip,  across  the 
soutliwest  quarter  of  the  northeast  quarter  of  said  section 
of  land,  and  that  at  the  time  defendant's  answer  was  filed  it 
was,  and  at  all  times  since  the  conveyance  of  said  strip  of  land 
had  been,  the  absolute  and  unqualified  owner  of  said  strips 
of  laud.  Copies  of  the  said  deeds  of  conveyance  of  said 
strips  of  land  were  attached  to  the  answer  and  made  a  part 
thereof. 

In  reply  the  plaintiff  denied  ^Uhat  the  sum  of  $500  was 
the  sole  consideration  moving  to  plaintiff  for  the  execution 
of  the  deed  described  in  said  answer  as  'Exhibit  A,'  but 
avers  the  fact  to  l>e  that  a  crossing  was  to  be  granted  to 
plaintiff  as  stated  in  his  petition,  in  consideration  of  said 
conveyance,  but  that  it  was  not  set  out  in  said  instrument." 
"Exhibit  A,'*  referred  to,  is  the  deed  of  the  first  strip  above 
mentioned  and  referred  to  in  answer.  Further  replying 
the  plaintiff  denied  that  the  defendant  was  'Uhe  absolute 
and  unqualified  owner  of  the  strip  of  land  described  in  its 
answer,"  but  averred  "the  truth  to  be  that  by  virtue  of  the 
contract  between  the  parties  to  this  suit,  as  described  in  the 
petition,  this  |)laintiff  has  an  easement  of  a  farm  crossing 
over  and  across  said  land  and  railway  as  set  out  in  the  pe- 
tition." 

Exhibit  A,  attached  to  the  answer,  which  was  one  of 
the  deeds  exectited  by  appellee  and  his  wife  and  delivered 
to  the  company,  reads  as  follows: 

"Know  all  men  by  those  presents,  that  we,  Greorge  D. 
Mattison  and  Laura  Mattison,  husband  and  wife,  of  Cass 
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county  and  state  of  Nebraska,  in  consideration  of  the  sum 
of  five  hundred  dollars,  in  hand  paid  by  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  a  corporation,  do 
hereby  sell  and  convey  unto  the  said  railway  company,  its 
successors  and  assigns^  the  following  described  premises, 
situated  in  the  county  of  Cass  and  state  of  Nebraska,  to- 
wit:  A  strip  of  land  one  hundred  and  fifty  feet  wide^  of 
which  the  center  line  of  the  route  and  line  of  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company^  as  the  same  is 
now  surveyed^  staked,  and  located,  is  the  center,  being  60 
feet  on  the  north  and  100  feet  on  south  side  of  the  center 
line  of  said  route,  over,  across^  and  through  the  following 
described  tracts  of  land,  as  said  route  and  line  of  said  rail- 
way  passes  through  the  same,  to- wit:  The  northeast  quarter 
of  section  24,  in  township  12  north,  of  range  10  east,  in 
Cass  county,  Nebraska ;  said  strip  of  land  is  150  feet  wide, 
being  60  feet  on  the  north  and  100  feet  wide  on  the  south 
side  of  said  center  line  of  said  railway,  as  now  surveyed, 
staked,  and  located  by  the  engineers  of  said  railway  com- 
pany, over,  across,  and  through  said  real  estate,  together 
with  all  such  additional  or  extra  ground  out  of  the  lands 
of  the  said  grantor  or  grantors,  adjoining  such  strip  of  land 
hereby  conveyed,  as  said  company  may  at  any  time  require, 
to  be  paid  for  by  said  company  at  the  price  per  acre  paid 
for  said  strip.  And  said  railway  company  may,  through 
its  agents,  employes,  servants,  or  contractors,  encroach  upon 
the  adjoining  lands  outside  of  the  limits  above  mentioned 
to  which  said  grantor  or  grantors  have  title  or  possession 
for  the  purpose  of  building  or  constructing  its  road-bed  and 
railroad  and  for  completing  and  trimming  its  cuts  and  fills, 
and  for  all  other  purposes  for  the  building,  constructing,  or 
maintaining  its  road-bed,  or  of  maintaining  its  railroad. 
And  said  railway  company,  its  successors  or  assigns,  may, 
at  any  and  all  times  between  the  first  day  of  Noveml)er 
and  the  fifteenth  day  of  March  of  each  year,  erect  and 
maintain  snow  fences  on  the  lands  now  owned  by  said 
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grantor  or  grantors,  not  more  than  two  hundred  feef  north 

or  west  of  the  center  line  of*  said  railroad,  and  may  remove 

such  snow  fences  at  pleasure;  but  shall  only  suffer  them  to 

remain  on  the  lands  of  such  grantor  or  grantors  during  the 

time  herein  limited.     And  we  hereby  covenant  with  said 

railway  company  that  we  hold  said  premises  by  good  and 

perfect  title ;  that  we  have  good  right  and  lawful  authority 

to  sell  and  convey  the  same;  that  they  are  free  and  clear 

of  all  liens  and  incumbrances  whatsoever;  and  we  covenant 

to  warrant  and  defend  the  said  premises  against  the  lawful 

claims  of  all  persons  whomsoever.     And  the  said  Laura 

Mattison  hereby  relinquishes  her  right  of  dower  in  aod  to 

the  above  described  premises. 

''Signed  this  20th  day  of  August,  A.  D.  1890. 

"  Geo.  D.  Mattison. 

"Lauka  Mattison. 
"In  presence  of 

"Wm.  L.  Wells." 

Exhibit  By  the  second  deed^  was  in  form  the  same  as 
Exhibit  A,  and  differed  only  in  that  it  conveyed  another 
and  additional  strip  of  land  and  recited  a  consideration  of 
''three  hundred  and  seventy-five  and  y%>"  ^^  ^^  ^^ 
cuted  of  a  subsequent  date. 

Before  entering  into  the  trial  of  the  case,  counsel  for  ap- 
pellant filed  the  following  motion :  "  Gomes  now  the  de- 
fendant and  moves  this  honorable  court  for  judgment  in 
said  case  in  its  favor,  for  a  dismissal  of  said  action  at 
plaintiff's  cost  upon  the  pleadings^  upon  the  grounds  that 
it  appears  from  the  pleadings  that  the  plaintiff  is  not  en- 
titled to  recover  in  this  action  any  judgment  against  the  de- 
fendant.'' This  motion  was  submitted  and  overruled,  and 
the  case  was  afterwards  tried  upon  its  merits  to  the  court 
As  a  result  of  the  trial  a  judgment  was  entered  in  fisivor  of 
appellee  conforming  to  the  findings  of  the  court  and  de- 
creeing a  specific  performance  of  the  alleged  oral  contract 
to  construct  and  maintain  a  crossing  over  defendant's  line 
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of  road^  at  a  point  indicated  in  the  decree.     From  this  de- 
cree the  company  has  perfected  an  appeal  to  this  court. 

The  main  contention  of  appellant  is  that  if  such  an  oral 
<x)ntract  existed  between  the  parties  as  claimed  by  appellee 
and  upon  which  this  action  and  the  decree  accorded  him 
therein  were  based^  prior  to  the  execution  of  the  deed 
or  deeds,  it  became  merged  in  the  deeds,  that  the  final  con- 
tracts are  conclusive  of  all  the  prior  agreements  or  con- 
versations, and  that  evidence  of  the  parol  agreement  wns 
incompetent  and  could  not  be  received  or  allowed  tocontra- 
-dict,  vary,  or  modify  the  contents  of  the  written  instru- 
ments,— in  this  case  the  deeds.  The  general  rule  on  this 
subject  is  thus  stated  in  1  Greenleaf,  Evidence,  sec.  275: 
'''Parol  contemporaneous  evidence  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  valid  written  instrument;'' 
and  this  court  in  the  case  of  Ddaney  v,  Linder,  22  Neh., 
274,  announced  it  as  follows:  ''When  a  contract  has  been 
reduced  to  writing,  as  a  general  rule  of  law  verbal  evidence 
is  not  allowed  to  be  given  of  what  passed  l)etween  the  par- 
ties either  before  the  written  instrument  was  made  or  dur- 
ing the  time  of  its  preparation,  so  as  to  add  to  or  subtract 
from  or  in  any  manner  to  vary  or  qualify  the  written  con- 
tract.'' But  general  rules  of  law  are,  as  are  all  general 
rules  governing  or  pertaining  to  the  conduct  or  trans- 
actions of  men,  subject  to  exceptions,  and  it  is  upon  the 
belief  that  his  po^^ition  or  situation,  as  disclosed  in  this 
<!ase,  brings  him  within  a  true  and  fair  exception  to  the 
above  rule,  that  the  appellee  relied  in  applying  to  the  court 
for  its  aid  in  enforcing  the  alleged  oral  promise  on  the  part 
of  appellant,  which  he  claims  was  a  part  of  the  considera- 
tion for  the  conveyance  by  him  of  the  right  of  way  over 
his  land.  We  have  heen  referred  by  counsel  for  appellee 
to  the  case  of  Donisthorpe  v.  Fremont,  E,  &  M.  V,  JR,  Co., 
30  Neb.,  14^,  as  supporting  his  position  in  the  case  at  bar. 
The  rule  stated  in  the  case  cited  is  that  parol  evidence  is 
admissible  to  explain  or  show  the  purpose  for  which  a  deed 
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was  given.  The  parol  testimony  was  introduced  to  show 
what  was  intended  or  meant  by  the  parties  by  the  words  of 
the  grant  of  the  right  of  way  to  the  company  by  the  Don- 
isthoi  pes  over  their  ]>roi)erty.  This  is  not  what  it  is  sought 
to  do  by  the  evidence  in  the  case  at  bar,  and  we  do  not  think 
the  case  cited  can  be  said  to  be  in  point,  except  in  so  far  as 
it  establishes  that  exceptions  to  the  general  rule  will  be 
allowed.  It  has  been  announced  by  the  courts  in  some 
cases  that  ^^  parol  evidence  is  admissible  as  to  a  distinct 
and  collateral  agreement,  and  not  part  of  the  contract  em- 
bodied in  the  writing,  but  such  evidence  must  relate  ta 
some  matter  distinct  from  that  contained  in  the  writing. "^ 
{Parcel!  v.  Grosser,  1  Atl.  Rep,  [Pa.],  909;  Thompson  v. 
Lihbey,  26  N.  W.  R^^p.  [Minn.],  1;  Gntffam  v.  Fierce^  9 
N.  E.  Rep.  [Mass.],  819.)  But,  on  the  other  hand,  it  is 
said  that  oral  evidence  cannot  be  received  in  the  absence  of 
fraud  or  mistake,  to  show  that  parties  to  a  written  contract 
stipulated,  before  the  execution  of  the  writing,  for  some- 
thing contrary  to  what  is  there  expressed,  or  to  what  i» 
legally  implied.  (Hopkins  v.  St.  Louis  &  8.  F,  R.  Co.,  29 
Kan.,  544.)  By  the  evidence  of  the  parol  agreement  in 
the  case  at  bar,  it  was  not  the  object  to  show  a  separate, 
distinct  contract  from  the  one  contained  in  the  deed,  but  to 
show  one  by  which  the  terms  of  the  deed,  as  the  contract 
of  the  parties  would  be  changed  by  reading  into  it  a  reser- 
vation or  condition  by  which  the  appellee  would  be  given 
a  right  of  a  permanent  crossing  over  the  right  of  way  of 
the  appellant,  not  showing  the  purpose  for  which  the  deed 
was  made,  but  changing  the  terms  of  the  grant  of  the  right 
of  way,  from  a  full  and  complete  conveyance  to  one  uptm 
which  was  imposed  the  servitude  of  the  appellee's  right 
of  crossing,  thus  varying  and  modifying  jt  in  a  very 
material  portion.  This,  we  think,  was  clearly  in  direct 
violation  of  the  rule,  not  only  in  its  terms,  but  in  the  rea* 
sons  upon  which  it  is  founded.  The  evidence  was  inad- 
missible and  incompetent,  and  the  contract  resting,  as  it 
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did,  in  parol,  ooald  not  be  allowed  to  alter  the  terms  and 
conditions  of  the  deed.  (See  Cornell  v.  8t.  Louis,  K.  &  A. 
E,  Co.,  26  Kan.,  613;  lisloe  v.  Oraeter,  1  Blackf.  [Ind.], 
353;  Kellogg  v.  Bickarda,  14  Wend.  [N.  Y.],  116;  Slult 
r.  Thompson,  25  Atl.  Rep.  [Pa.],  890;  Conant  v.  National 
Stale  Bank,  22  N.  E.  Rep.  [Ind.],  250 ;  Shenandoah  V.  B. 
Co.  V.  DmUop,  10  S.  E.  Rep.  [Va.],  239;  Mead  v.  Norfolk 
&W.B.  Co.,  15  S.  E,  Rep.  [Va.],  497;  Kdley  v.  Palmer, 
42  Neb.,  423,  and  authorities  cited.)  The  judgment  of 
the  district  court  is  reversed  and  a  decree  ordered  in  this 
court  dismissing  plaintiff's  action. 


Reversed  and  dismissed. 


LiBEBTY  Insurance  Company  of  New  York  v. 

Louis  Ehrlich. 

Filed  Novembbk  8,  1894.    No.  5273. 

SrroneouB  Instructions :  Review:  Harmless  Ebrob.  Where 
an  erroneoiis  instroctioii  has  beea  giveu,  bat  an  exaniioation  and 
consideration  of  the  whole  record  of  the  proceedings  at  the  trial 
of  the  case  in  the  district  coart,  and  more  especially  the  testi- 
mony, oonyinoes  that  the  jnry  were  not  misled  by  snch  instrnc- 
tion  to  the  prejudice  of  the  complaining  ^rty,  the  giving  of  the 
defective  instruction  will  not  be  sufficient  reason  for  reversing 
the  judgment  and  granting  a  new  trial. 

Error  from  the  district  court  of  Seward  county.    Tried 
below  before  Bates,  J. 

Ed.  P.  Smith,  for  plaintiff  in  error. 

■ 

Norvai  Bros.  &  Lowley,  contra. 

Harrisok,  J. 

It  appears  from  the  petition  filed  in  this  case  that  on 
March  20, 1890,  the  defendant  in  error  applied  to  the  agent 
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of  plaintiff  in  error  for  and  obtained  insurance  on  his  house- 
hold furniture,  goods,  etc.,  then  being  used  by  him  and  his 
family  in  their  home  in  Seward,  and  that  on  the  15th  day 
of  May,  1890,  the  property  insured  was  damaged  and  a 
large  portion  of  it  destroyed  by  fire,  in  the  sum  of  $507, 
that  proof  of  loss  was  duly  made,  and  that  all  conditions  of 
the  policy  on  his  part  were  performed.  The  prayer  of  the 
petition  was  for  judgment  against  the  company  in  the  sum 
of  $507  and  interest  from  September,  1890.  The  answer 
of  the  company  admitted  its  corporate  capacity  and  the  issu- 
ance of  the  policy  to  defendant  in  error,  covering  property 
alleged  in  the  petition,  and  denied  each  and  every  other  alle- 
gation of  the  petition.  For  further  answer  to  the  petition 
it  was  stated  that  by  the  terms  of  the  policy  it  was  ex- 
pressly provided  that  in  case  of  fraud  or  false  swearing 
by  the  insured  touching  any  matter  relating  to  the  insur- 
ance or  the  subject  thereof,  before  or  after  the  loss,  the 
policy  should  be  void;  that  defendant  in  error  had  violated 
this  provision  of  the  policy  by  falsely  and  fraudulently 
claiming  and  representing  to  the  company  under  oath  that 
quantities  of  his  household  goods  and  wearing  ap[)arel  of 
the  value  of  over  five  hundred  dollars  were  wholly  and 
completely  consume<l  or  destroyed  by  the  fire,  when  but  a 
small  portion  of  the  goods  were  destroyed  or  damaged,  and 
not  to  exceed  fifty  dollars  in  value;  that  defendant  in  error 
knew  such  representations  to  be  false  at  the  time  he  made 
oath  to  them,  and  they  were  made  with  the  intent  to  cheat 
and  defraud  the  company.  The  reply  filed  was,  in  sub- 
stance, a  denial  of  the  allegations  of  fraud  and  false  swear- 
ing contained  in  the  answer.  The  issues  were  tried  to  the 
court  and  a  jury,  a  verdict  was  returned  for  defendant  in 
error  in  the  sum  of  $312.13,  for  which,  after  overruling 
a  motion  for  ivew  trial,  the  court  rendered  judgment  and 
the  case  has  been  removed  to  this  court  by  petition  in  error 
on  the  part  of  the  company. 

The  counsel  for  the  company  argues  but  one  of  the  al* 
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leged  errors  in  the  petition  in  error  and  states  that  he  re- 
lies upon  it  alone  for  a  reversal  of  the  judgment  of  the  dis- 
trict court  and  the  granting  to  the  company  a  new  trial, 
viz.,  that  the  trial  court  gave  the  following  instruction  on 
its  own  motion :  '^  Under  the  issues  made  by  defendant's  an- 
swer and  plaintiff's  reply,  the  burden  of  proof  is  upon  the 
defendant  to  prove  all  the  material  allegations  in  the  second 
count  of  this  answer  by  a  preponderance  of  all  the  evi- 
dence; and  if  you  believe  from  the  evidence  that  the  plaint- 
iff included  in  his  proofs  of  loss  which  he  furnished  to  the 
company  articles  of  property  and  household  goods  and 
wearing  apparel  of  the  value  of  over  $600  wholly  and 
completely  consnmeil  and  destroyed  by  said  alleged  fire, 
when  in  truth  and  in  fact  but  a  small  part  only  of  said 
goods  were  destroyed,  consumed,  or  damagerl  by  said  al- 
leged fire,  and  that  the  damage  was  not  to  exceed  fifty 
dollars,  knowingly  and  with  intent  to  defraud  the  com- 
pany, knowing  that  he  had  no  right  to  so  do,  and  falsely 
swore  to  said  articles  and  their  value  with  intent  to  defraud 
the  insurance  company,  this  would  avoid  the  policy  and 
the  plaintiff  cannot  recover  in  this  suit."  This  instruction, 
counsel  for  the  company  claim,  was  erroneous,  in  that  it  not 
only  informed  the  jury  that  if  they  believed  from  a  pre- 
ponderance of  the  evidence  that  the  defendant  in  error  had 
made  false  proofs  of  loss,  claiming  therein  the  destruc- 
tion of  more  pro|)erty  than  was  actually  destroy e<l  or 
damaged,  and  this  knowingly  and  with  the  intent  to  de- 
fraud or  cheat  the  company,  before  the  policy  would  be 
avoided  nnd  their  verdict  be  for  the  company,  that  they 
must  further  find  that  the  actual  damages  to  the  prop- 
erty did  not  exceed  fifty  dollars.  That  the  meaning  of 
this  instruction  was  that  although  the  jury  might  be- 
lieve that  the  plaintiff  falsely  and  knowingly  made  oath  to 
the  proofs  of  loss  and  with  the  fraudulent  intent  alleged, 
yet  if  the  jury  further  believed  that  the  damages  exceeded 
fifty  dollars,  then  the  false  swearing  would  not  affect  the 
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policy  or  him  right  to  recover.  This  instruction  was  clearly 
open  to  the  criticism  urged  against  it  and  should  not  have 
been  given. 

We  have  closely  and  carefully  examined  and  compared 
all  the  evidence  in  the  case  as  detailed  by  the  witnesses  for 
the  parties^  and  a  full  consideration  of  it  convinces  us  that 
the  jury  were  not  misled  or  the  rights  of  the  plaint! if  in 
error  prejudiced  by  the  giving  of  the  fourth  instruction, 
but  that  the  verdict  of  the  jury  may  be  said  to  have  re- 
sponded fairly  to  the  issues  in  the  case  and  the  testimony 
introduced  bearing  upon  them.  We  do  not  think  that  the 
evidence  established  that  the  defendant  in  error  made  oath 
to  proofs  which  were  false^  knowingly  and  with  intent  to  de- 
fraud the  company,  or  the  fair  inference  to  be  drawn  from 
the  finding  and  verdict  of  the  jury,  in  that  it  was  less  in 
amount  than  the  sum  claimed  by  defendant  in  error  in  the 
proofs  or  in  his  testimony,  is  that  the  oath  to  the  proofs 
was  false  and  made  with  fraudulent  intent.  The  judg- 
ment of  the  district  court  is 

Affirmed. 


NoRVAL,  C.  J.,  not  sitting. 


A.  L.  Haley  v.  State  of  Nebraska. 

Filed  Novembbb  8,  1894.     No.  4609. 

Intoxicating  Liquors:  Obiqinal  Packages.  Wbere  bott1ef« 
of  intozicatiug  liquor  were  each  enclosed  Id  a  paper  wrapper  or 
box,  which  was  sealed  with  sealing  wax,  and  a  number  of  the 
paper  boxes,  each  containing  a  flask  of  snch  liqaor,  were  packed 
In  a  wooden  box  by  a  party  in  St.  Lonis,  Missoari,  and  shipped 
to  his  agent  at  Repablicsin  City,  Nebraska,  and  the  agent  opened 
the  wooden  box  and  took  the  paper  boxes  in  which  the  flasks  of 
liquor  were  cuutaiued  therefrom  and  sold  them  separately,  hdd^ 
that  the  wooden  box  was  the  *' original  package ''and  not  the 
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sealed  paper  box  or  wrapper,  and  bottle  therein  inclosed,  and 
snch  a  sale  was  a  violation  of  the  provisions  of  the  law  of  this 
state  regelating  the  license  and  sale  of  malt,  spiritnoas,  and 
vinons  liqnors. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  Gasltn,  J. 

W.  8.  Morlan,  for  plaintiff  in  error,  cited:  Leisy  v. 
Hardin,  135  U.  S.,  100;  StaU  v.  Winters,  44  Kan.,  723; 
Staie  V,  Ooonan,  48  N.  W.  Rep.  [la.],  921 ;  State  v,  Fraser, 
48  N.  W.  Rep.  [N.  Dak.],  343. 

George  H,  Hastings,  Attorney  General,  for  the  state, 
cited:  State  v.  Chapman,  47  N.  W.  Rep.  [S.  Dak.],  411; 
Broton  v.  State  of  Mainland,  12  Wheat.  [U.  8.],  419 
State  V.  Shapleighy  27  Mo.,  344;  State  v.  Norfh,  27  Mo., 
464 ;  In  re  Seine,  42  Fed.  Rep.,  546 ;  In  re  Harman,  43 
Fed.  Rep.,  372. 

Harrison,  J. 

July  14,  1890,  an  information  was  filed  in  the  district 
court  of  Harlan  county,  in  one  count  of  which  the  defend- 
ant (plaintiff  in  error)  was  charged  with  the  unlawful  sale 
of  spirituous  liquor  to  one  Charles  Hecht  on  the  4th  day 
of  July,  1890,  in  said  county.  From  the  record  it  further 
appears  that  on  the  13th  day  of  October,  1890,  the  plaint- 
iff in  error  appeared  in  court  accompanied  by  his  attorney, 
and  the  state  being  represented  by  its  attorneys,  the  case  was 
called  for  trial,  a  jury  was  waived  and  the  case  submitted 
to  the  court  on  the  following  stipulated  statement  of  facts: 

'*That  said  defendant  A.  L.  Haley,  on  the  4th  day  of 
July,  1890,  at  Republican  City,  in  Harlan  county,  Ne- 
braska, did  then  and  there  sell  to  one  Charles  Hecht  one- 
half  pint  of  spirituous  liquors,  to-wit,  one-half  pint  of 
whiskey,  without  obtaining  a  license,  druggist's  permit,  or 
other  authority  therefor  under  the  laws  of  the  state  of  Ne- 
braska. 
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''It  is  further  stipulated  that  the  liquor  was  sold  by  the 
said  A.  L.  Haley,  as  agent  for  S.  R.  Cheadle,  of  St.  Louis, 
Missouri,  he  having  been  appointed  such  agent  by  said  S. 
B.  Cheadle,  as  shown  by  Exhibit  A,  attached  as  a  part  of 
this  stipulation ;  that  the  liquor  was  sold  in  a  half-pint 
flask,  packed  in  a  paper  box  sealed  with  sealing  wax,  and 
was  sold  without  said  paper  box  being  broken,  and  was 
shipped  from  St.  Louis  directly  to  Republican  City,  and 
in  that  package  was  sold  directly  to  said  Charles  Hecht, 
and  that  a  number  of  those  paper  packages  were  packed  in 
a  wooden  box  and  so  shipped  in  said  wooden  box,  and  that 
this. said  package  was  in  such  wooden  box  and  said  wooden 
box  was  opened  to  obtain  said  paper  package  therefrom.'^ 

Exhibit  A  is  as  follows: 

''Know  all  men  by  these  presents, that  I,  S.  R.  Cheadle, 
of  the  town  of  St.  Joseph,  in  the  state  of  Missouri,  do 
hereby  make,  constitute,  and  appoint  Anthony  L.  Haley, 
of  the  village  of  Republican  City,  in  the  state  of  Ne- 
braska, my  true,  sufficient,  and  lawful  agent  for,  and  in 
my  name,  place,  and  stead,  to  sell  and  dispose  of  such 
beer,  wine,  brandy,  whiskey,  and  other  goods  and  mer- 
chandise as  I  may  see  fit  to  ship  to  him  to  be  sold  in  said 
village  of  Republican  City,  it  being  provided  and  dis- 
tinctly understood  that  all  goods  and  merchandise  so  ship- 
ped and  sold  by  said  Anthony  L.  Haley  shall  be  sold  only 
in  the  original  packages  in  which  the  same  are  shipped, 
and  that  the  said  Anthony  L.  Haley  shall  not,  directly  or 
indirectly,  sell  or  otherwise  dispose  of  any  beer,  wines, 
brandy,  or  whiskey  for  the  period  of  one  year  from  this 
date,  except  such  as  shall  be  shipped  to  him  at  said  village 
of  Republican  City  by  me,  and  shall  in  no  manner  act  as 
agent  for  any  other  person  or  persons,  or  engage  in  any 
other  business  than  as  agent  for  me  for  the  period  of  one 
year  from  this  date,  dated  this  3d  day  of  July,  1890. 

'*  S.  R.  Cheadle. 
" ,  Witness." 
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From  a  consideration  of  the  foregoing  statement  the 
court  adjudged  the  plaintiff  in  error  guilty  as  charged  in 
the  information,  and  seutenced  him  to  pay  a  fine  of  $100 
and  costs  of  the  action.  Motion  for  a  new  trial  was  filed 
on  behalf  of  plaintiff  in  error,  which  was  overruled,  and 
he  has  duly  prosecuted  a  |)etition  in  error  to  this  court. 
As  will  be  gathered  from  the  foregoing  stipulated  statement 
of  facts,  it  is  admitted  that  the  sale  of  the  liquor  occurred^ 
and  that  the  plaintiff  in  error  had  no  license  or  permit 
from  the  proper  authorities  to  make  such  sale.  The  only 
question  raised  and  argued  by  counsel  for  plaintiff  in  error 
is  that  the  .sale  of  the  half-pint  flask,  inclosed  in  its  paper 
box  and  the  box  sealed  with  wax,  was  a  sale  by  him,  as 
agent,  in  the  original  package  in  which  it  had  been  ship- 
ped to  him  by  his  principal  from  St.  Louis,  Missouri,  to 
Republican  City,  in  this  state,  and  was  a  sale  which  was 
l^al  and  allowable  under  the  law  regulating  commerce  be- 
tween the  states.  The  bottle  of  liquor  sold  was,  it  ap- 
pears, packed  with  other  bottles  of  liquor,  similarly  in- 
closed in  sealed  paper  boxes,  in  a  wooden  box  at  St.  Xouis, 
the  place  of  shipment,  and  in  the  wooden  box  shipped  to 
and  received  by  plaintiff  in  error  at  Republican  City,  the 
wooden  box  being  opened  and  the  paper  box  containing 
the  half-pint  of  whiskey  taken  therefrom  and  sold.  The 
c&se  turns  eiUirely  upon  the  determination  of  which  wa& 
the  "original  package,"  the  wooden  box  in  which  the  sev- 
eral bottles  were  packed  for  shipment,  or  the  sealed  paper 
box  in  which  the  half-pint  flask  of  whiskey  was  enclosed. 

In  the  year  1890  the  supreme  court  of  the  United  States 
rendered  a  decision  in  the  case  of  LeUy  v.  Hardin^  popu- 
larly referred  to  as  the  "Original  Package  Decision,'*  in  and 
by  which  the  doctrine  was  promulgated  and  established 
that  intoxicating  liquors  could  be  imported  or  shipped  into 
any  state  from  any  other  state,  and  the  importer  or  ship- 
per could,  by  himself  or  agent,  so  long  as  the  liquors  were 
in  ihe  unbroken  original  package  in  which  they  were  ship- 
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ped,  sell  them,  r^ardless  of  the  provisions  of  the  law  of 
the  state  into  which  the  liquors  were  shipped.     The  case 
of  LfCisy  V,  Hardin  is  reported  in  135  U.  8.,  100,  10  Sup. 
Ct.  Rep.,  681,  and  was  by  a  divided  court,  there  being  a 
dissenting  opinion  written  by  Mr.  Justice  Gray  and  con- 
curred in  by  Mr.  Justice  Harlan  and  Mr.  Justice  Brewer. 
The  decision  of  Leisy  v.  Hardin  overruled  and  set  aside 
what  had  been  considered  as  the  settled  doctrine  or  rule 
U{)on  the  subject  involved  during  a  number  of  years  prior 
to  its  announcement.     The  doctrine  of  the  case  was  accepted 
by  the  state  courts  as  authoritative,  and  followed,  and  was 
very  quickly  adopted,  and  advantage  taken  of  the  privilege 
it  accorded,  by  parties  manufacturers  or  sellers  of  liquors; 
and  what,  in  popular  parlance,  were  known  as  '^original 
package  houses  "  sprung  into  existeuoe  in  many  states  where 
prohibitory  laws  or  stringent  license  provisions  had  been 
enacted  and  were  in  force.     There  very  soon  followed  an 
act  of  congress  called  the  "  Wilson  Law  "  (see  act  of  con- 
gress August  8,  1890,  Pub.  Laws,  61st  Congress,  First 
Session^  ch.  728),  which    destroyed   the  force  and   effect 
of  the  decision  in  the  case  of  Leiay  v.  Hardin.     The  act 
referred  to  was  approved  about  three  months  after  the  an- 
nouncement of  the  supreme  court's  decision.     In  the  mean- 
time quite  a  number  of  cases  had  arisen  in  the  courts  of  the 
states  where  the  business  of  selling  in  original  packages 
had  been  established,  and  the  controversies  in  them  had  been, 
by  habeas  corpus  or  other  proceedings,  in  many  instances, 
transferred  to  the  federal  courts,  and  one  of  the  questions, 
very  often  a  disputed  one,  and  adjudicated  in  these  cases, 
was  the  one  by  which  a  definition  of  what  was  an  original 
package  was  sought  and  necessary  to  a  decision  of  the  partic- 
ular case.    In  discussing  what  is  meant  by  an  original  pack- 
age, in  the  case  of  Commonwealth  v.  Sehollenberger,  27  Atl. 
Rep.  [Pa.],  33,  the  following  language  is  used:  "We  have 
examined  the  decisions  of  the  supreme  court  of  the  United 
States  for  a  definition  of  the  term  'original  package.'     It 
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does  not  seem,  however,  to  have  received,  and  perhaps  at  this 
time  is  not  capable  of  a  precise  definition  that  may  be  applied 
to  it  in  all  cases.  The  idea  for  which  it  stands  is,  however, 
not  difficult  of  apprehension  or  statement.  The  methods 
adopted  by  manufacturers  and  importers  for  packing  and 
preparing  goods  for  transportation  by  sea  or  land  differ 
with  the  differences  in  the  character,  bulk,  and  material  of 
the  merchandise  itself.  The  general  purpose  is  to  adopt 
that  form  and  size  of  package  best  adapted  to  the  safe  and 
oonvenient  transportation  and  delivery  of  the  particular 
olass  of  goods  to  be  moved,  because  the  convenience  of  the 
trade  will  be  best  subserved  thereby.  Such  packages,  put 
ap  with  a  view  to  the  convenience  and  security  of  trans- 
portation and  handling,  in  the  regular  course  of  trade,  are 
the  original  packages  of  commerce.  If  we  look  at  the 
meaning  of  the  words  '  employed,^  we  are  brought  to  the 
same  conclusion.  ^  Original '  means  pertaining  to  the  be- 
ginning or  origin ;  the  first  or  primitive  form  of  a  thing. 
'Package'  means  a  bundle  or  parcel  made  up  of  several 
smaller  parcels,  combined  or  bound  together  in  one  bale, 
box,  crate,  or  other  form  of  package.  An  '  original  pack- 
i^e'  is  such  form  or  size  of  package  as  is  used  by  producers 
or  shippers  for  the  purpose  of  securing  both  convenience  in 
handling  and  security  in  transportation  of  merchandise  be- 
tween dealers  in  the  ordinary  course  of  actual  commerce. 
Such  packages  are  not  always  made  up  by  putting  smaller 
packages  or  bundles  together,  but  may  include  any  form  of 
receptacle  that  shall  hold  a  fixed  quantity;  as  a  barrel  of 
sugar  or  salt,  a  bag  of  coffee,  a  chest  of  tea,  and  the  like. 
The  package  must  not  be  divided  or  its  unity  destroyed. 
When  it  is  received  unbroken  from  the  importer  through 
the  custom  house,  or  from  the  manufacturer  by  the  ordi- 
nary channels  of  transportation,  it  is  within  the  protection 
of  the  interstate  commerce  doctrine,  and  the  state  may  not 
subject  it  to  vexatious  delays,  appraisement,  taxation,  or 
trade  restriction.  But  it  has  never  been  held  that  the  im- 
'     40 
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porter  might  subdivide  his  package  and  dispose  of  its  sev* 
eral  parts  in  detail.  On  the  contrary ,  in  many  cases  the 
United  States  courts  have  held  that  upon  «uch  subdivis- 
ion or  breaking  of  bulk  the  original  package  ceased  to  be 
such,  and  the  goods  became  mixed  with  and  indistinguisb* 
able  from  the  merchandise  already  within  the  state,  and 
therefore  subject  to  state  laws.  This  assigns  to  each  juris- 
diction its  proper  powers.  The  general  government  pro- 
tects the  citizens  of  the  several  states  in  the  movement  of 
their  commodities  across  state  lines  for  the  purpose  of  com- 
merce. The  state  regulates  the  retail  trade  conducted 
within  its  own  borders  and  forbids  the  sale  of  such  articles 
to  its  citizens  as  it  finds  to  be  injurious  to  them.'' 

In  the  case  of  Keith  v.  State  and  Rion  v.  J^ate,  8  80.  Sep., 
353,  decided  by  the  supreme  court  of  Alabama,  it  was  held : 
''Where  several  bottles  of  liquor,  each  bottle  separately 
wrapped  in  paper  labeled  'Original  Package,'  and  marked 
with  the  name  of  the  importer,  are  placed  in  an  open  box, 
and  shipped  therein  into  the  state,  the  box  is  the  origiaal 
package."  In  Rion's  case  it  appeared  that  the  bottles  were 
each  wrapped  in  paper  marked  '' Original  Package"  and 
placed  in  an  open  box  with  hay  between  them,  the  box 
marked  with  the  number  of  bottles  it  contained  and  their 
sizes,  and  thus  packed,  they  were  shipped.  In  determining 
which  was  the  original  package  the  court  says  in  the  text 
of  the  opinion t  ^'Merely  labeling  each  bottle  'Original 
Package '  did  not  make  it  one,  if  it  was  not  really  an  origi- 
nal package.  Tiie  term  'to  pack,'  in  its  ordinary  signifi- 
cation, especially  when  used  in  reference  to  carriage,  means 
to  place  together  and  prepare  for  transportation,  as  to  make 
up  a  bundle  or  bale,  and  package  is  a  bundle  or  bale  made 
up  for  transportation.  It  may  consist  of  a  single  article; 
but  when  separate  articles  are  placed  together  and  prepared 
for  transportation,  in  a  bundle,  or  bale,  or  box,  or  other  re- 
ceptacle, they  do  not  form  as  many  separate  and  distinct 
packages  as  there  are  articles,  though  they  may  be  wrapped 
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beparately.  The  case,  or  box,  or  bale  in  which  separate  ar- 
ticles are  placed  together  for  transportation  constitutes  the 
'original  package'  in  the  commercial  sense/' 

In  the  case  of  In  re  Harmony  43  Fed.  Rep.,  372,  a  case 
iu  which  Harmon,  as  agent  for  one  Jordan,  a  citizen  of 
Tennessee,  in  Mississippi  received  from  his  principal  by 
express  boxes  in  which  were  packed  bottles  or  flasks  of 
whiskey,  some  holding  a  pint  and  others  a  quart  each. 
The  lx>ttles  were  each  inclose4  in  a  paper  wrapper  or  box, 
and  the  wrapper  sealed  with  mucilage  or  sealing  wax  and 
were  placed  in  pine  boxes  which  were  without  covers,  be- 
ing furnished  by  the  express  company  and  to  be  returned 
to  them  when  empty.  The  bottles  of  liquor  were  kept  in 
the  pine  boxes  uutil  a  customer  was  obtained,  when  his  pur- 
chase of  one  or  more  bottles  was  removed  therefrom  and 
delivered.  Harmon  was  informed  against,  arrested  under 
the  state  law  for  making  such  sales  of  liquor,  convicted, 
and  sentenced  to  pay  a  fine  and  to  imprisonment  in  the 
county  jail,  and  ui)on  l)eing  so  imprisoned,  appealed  to  the 
federal  court  for  a  writ  of  habeas  corpus,  and  the  court 
states  its  conclusion  as  to  what  constituted  the  original 
package,  the  j^ine  box  or  the  bottles,  in  the  following  lan- 
guage: ''Where  bottles  of  whiskey,  each  sealed  up  in  a 
paper  wrap|)er  and  closely  packed  together  in  uncovered 
wooden  boxes  furnished  by  an  express  company  and  marked 
'  to  be  returned,'  are  shipped  from  one  state  to  another,  the 
boxes,  and  tiot  the  bottles,  constitute  the  '  original  packages' 
within  the  meaning  of  the  decisions  of  the  supreme  court 
upon  the  interstate  commerce  provision  of  the  national  con- 
stitution." To  the  same  effect  are  Han^iaon  v,  StcUe,  10  So. 
Rep.  [Ala.],  30;  State  r.  Chapman,  47  N.  W.  Rep.  [S. 
Dak.],  411 ;  CommonweaKh  v.  Swihnrt,  138  Pa.  St.,  629,  21 
Atl.  Rep.,  11;  Smith  v.  State,  16  S.  W.  Rep.  [Ark.],  882. 
To  the  contrary  are  the  Iowa  cases  oi  Staie  v.  Coonan,  -18 
N.  W.  Rep.  [la.],  921,  and  Staie  v.  Miller,  63  N.  W.  Rep. 
[la.],  330,  in  which  the  doctrine  announced  in  State  v. 
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Coonan  was  followed.  The  rule  stated  in  these  oases  de- 
cided by  the  Iowa  court,  and  the  reasoning  employed  in 
them  upon  which  the  court  bases  its  decisions,  are  not  so 
satisfactory  or  conclusive  as  to  induce  us  to  follow  them. 

We  think  the  cases  herein  quoted  and  cited  from  the  fed- 
eral and  state  courts  which  hold  that  the  box  or  package  in 
which  the  importer  of  the  liquors  ships  them,  be  it  large 
or  small,  containing  only  one  bottle  or  more  than  one,  is 
the  '^  original  package'^  that  the  shipper,  by  his  act  in  mak- 
ing up  the  package  for  shipment,  determined  what  it  should 
be,  state  the  correct  rule.  If  he  desired  it  to  consist  of 
only  one  bottle,  he  could  so  have  constituted  it  by  shipping, 
in  the  case  at  bar,  one  of  the  flasks  covered  as  it  was  alone; 
if  he  placed  a  number  of  them  in  a  pine  box,  because  of 
his  act,  the  package  whicii  was  to  be  transported  when  re- 
ceived by  his  agent  could  be  sold  in  its  condition  when 
shipped,  but  if  opened,  then  its  several  parts,  if  removed 
from  the  box,  or  case,  could  no  longer  be  considered  or  sold 
each  as  an  original  package.  It  follows  that  the  decision 
of  the  district  court  was  right  and  its  judgment  is 


Affirmed. 


F.  H.  GiLCREST  V.  Henry  Nantker, 

Filed  Novembbb  8,  1894.     Na  5098. 

Deceit:  False  Rbpbbsentatioks:  Pleading.  A  petition  in 
which  was  alleged  false  representations  of  the  kind  and  disposi- 
tion of  a  horse  which  thereby  plaintiff  was  induced  to  purchase 
at  a  certain  price  from  the  defendant  was  so  defective  because  of 
an  entire  failure  to  aver  that  damages  of  any  kind  or  amount 
had  been  sustained  that,  on  error  proceedings  to  this  court,  the 
judgment  on  a  verdict  in  (avor  of  the  defendant  is  affirmed. 
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Error  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Hamer,  J. 

R.  A.  Moorey  for  plaintiff  in  error,  contending  that  the 
petition  is  sufficient,  cited :  Holcomb  v,  A'oble,  37  N.  W. 
Rep.  [Mich,],  497;  Baughman  v.  Gould,  45  Mich.,  483; 
Convera  v.  Blumrichy  14  Mich.,  108;  Webster  v,  Bailey^  31 
Mich.,  36 ;  Busterud  v.  Farrington,  31  N.  W.  Rep.  [Minn.], 
360;  Mohler  v.  Carder,  35  N.  W.  Rep.  [la.],  647;  Hawk 
V,  Brownelly  11  N.  E.  Rep.  [HI.],  416;  Long  v,  Clapp,  16 
Neb.,  417;  Eldridge  v,  HargreaveSj  30  Neb.,  638. 

Marstan  &  Neviua,  contra. 

Ryan,  C. 

This  action  was  tried  in  the  district  court  of  Buffalo 
county.  There  was  a  verdict  and  judgment  in  favor  of 
the  defendant.  It  was,  in  substance,  alleged  in  the  peti- 
tion that  the  plaintiff  claimed  of  the.  defendant  the  sum  of 
(150;  that  in  the  summer  of  1887  plaintiff  purchased  of 
the  defendant  a  horse  for  the  sum  of  $150;  that  said  horse 
was  purchased  for  a  driving  horse,  for*the  use  of  plaintiff's 
wife  and  family,  this  intended  use  being  well  known  to  the 
defendant;  that  the  defendant  represented  that  the  said 
horse  was  a  gelding,  quiet,  gentle,  sound,  and  all  right  for 
the  use  for  which  it  was  purchased;  whereas  in  fact,  as  was 
well  known  to  said  defendant  at  that  time,  said  horse  was 
not  as  represented.  There  was  a  prayer  for  judgment  in 
the  sum  of  $150  and  costs.  There  was  no  allegation  that 
plaintiff  had  sustained  damages,  neither  was  there  an  aver- 
ment as  to  the  real  value  of  the  aforesaid  horse,  nor  what 
itB  value  would  have  been  had  the  representations  in  regard 
to  it  been  true.  The  allegations  of  the  petition  were  only 
as  above  summarized,  and  a  verdict,  had  it  been  in  plaint- 
iff's favor,  would  have  lacked  for  its  support  the  very  es- 
sential averment  that  damage  of  any  kind  or  to  any  amount 
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had  been  sustained  by  the  plaintiff.  It  appears  from  the 
record  that  the  district  court  ruled  that  plaintiff's  motion 
for  a  new  trial  would  be  sustained,  upon  his  application 
being  made  to  amend  the  petition  so  as  to  allege  a  warranty 
by  the  vendor  of  the  horse,  to  the  effect  that  it  was  sound 
and  all  right  in  every  respect,  a  breach  of  the  warranty,  and 
that  the  defendant  knew  the  same  to  be  false  at  the  time  he 
made  it;  provided  that  the  costs  of  a  preceding  trial  should 
be  taxed  to  plaintiff.  The  plaintiff,  as  the  record  recites, 
^'relies  upon  the  sufficiency  of  the  petition,  declines  to 
amend,  and  the  motion  for  a  new  trial  is  overruled  upon 
the  ground  that  the  petition  contained  only  the  substance 
of  an  action  for  deceit,  upon  which  there  was  a  conflict  of 
the  evidence  sufficient  to  sustain  the  verdict  of  the  jury 
for  the  defendant."  Whether  or  not  the  reason  given  for 
overruling  the  motion  for  a  new  trial  was  sufficient  need 
not  be  determined,  for  plaintiff  declined  the  offer  to  allow 
him  to  amend  his  petition,  because  he  relied  upon  its  suf- 
ficiency. Under  these  circumstances  a  reversal  of  the 
judgment  already  rendered  would  imply  that  in  the  district 
court  another  trial  shall  be  had  upon  the  averments  of  the 
petition  as  it  now  stands,  notwithstanding  the  existence  of 
the  radical  defects  already  discussed.  In  the  present  status 
of  this  case  our  ruling  as  to  the  sufficiency  of  statements 
in  tlie  petition  to  constitute  a  cause  of  action  should  be  the 
same  as  ought  to  have  been  the  ruling  of  the  district  court 
had  that  petition  been  attacked  by  a  general  demurrer, 
which  clearly  must  have  been  sustained.  The  judgment 
of  the  district  court  is,  therefore, 

Affirmed. 
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George  W.  Stone  v.  Rebecca  S.  Neeley. 

FiLBD  NOVSUBBB  8, 1894.     No.  4427. 

1.  Partnership:    Plkadikg.      An   action    may  be   maintained 

againfit  H.  L.  S.  and  G.  W.  S.,  partners  doing  bnsiness  as  S.  & 
8.,  or  against  either  of  them;  bat  to  render  G.  W.  S.  liable  for 
the  acts  of  H.  L.  S.  there  shonld  be  averments  as  well  as  evi- 
dence to  eetablish  between  them  the  relation  of  partners. 

2.  Trover  and  Conversion.    An  action  for  failure  to  pay  over 

money  received  by  defendant  as  the  agent  of  plaintiff  cannot  be 
maintained  upon  mere  proof  of  negligence  on  the  part  of  the  de- 
fendant in  making  collection  of  the  money  with  the  detention 
of  which  he  is  sought  to  be  charged  in  the  petition. 

Error  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Hamer^  J. 

B.  A.  Moore,  for  plaintiff  in  error. 

Ghreene  &  Hosteller,  oorUra. 

Ryan,  C. 

In  the  petition  filed  in  the  district  court  of  Buffalo 
county  this  cause  was  entitled  "  Rebecca  S.  Neeley,  plaintiff, 
V.  H.  L.  Strong  and  George  W.  Stone,  defendants.''  No- 
where in  the  petition  were  the  defendants  described  other- 
wise than  above,  except  in  the  written  contract,  which 
formed  the  basis  of  plaintiff's  alleged  cause  of  action.  This 
contract  was  in  the  following  language : 

"Kearney,  Nebraska,  April  25,  1884. 
"To  whom  it  may  concern:  I  hereby  authorize  Strong 
&  Stone  to  seU  lots  499  and  500,  in  the  city  of  Kearney, 
for  the  sum  of  ($3,000)  three  thousand  dollars,  deducting 
therefrom  such  amounts  as  are  necessary  to  satisfy  the 
claims  of  Wiley  Bros.,  Robinson  Bros.,  R.  L.  Downing, 
and  other  legal  liens  that  may  be  upon  the  property,  the 
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remainder  to  be  accounted  for  in  cash,  or  satisfactory  paper 
after  deducting  one  hundred  dollars  for  commission.  A 
deed  received  by  Strong  &  Stone  for  above  property. 

"R.  S.  Neeley. 
"Strong  &  Stone." 

After  the  petition  had  been  filed,  service  of  summons  was 
had  on  defendant  Strong,  who  died  before  service  on  Stone. 
After  Strong's  death,  service  by  publication  was  attempted 
as  to  Stone,  who  had  become  a  non-resident  of  this  state. 
Whether  or  not  jurisdiction  was  obtained  is  rendered  an 
immaterial  inquiry,  by  the  fact  that  after  a  special  appear- 
ance for  the  purpose  of  questioning  the  jurisdiction  of  the 
district  court  of  his  person,  defendant  Stone  filed  a  motion 
for  a  more  specific  statement  of  plaintiff's  cause  of  action, 
afterwards  demurred,  and  finally  filed  an  answer,  under 
which  he  introduced  evidence,  aud  asked  instructions  with 
a  view  to  defeat  a  recovery  by  plaintiff.  (  miUe  v.  Merriamy 
16  Neb.,  96 ;   Q'opsey  v.  Wiggenliomy  3  Neb.,  108.) 

It  is  argued  that  even  if  the  designation  ^Strong  & 
Stone"  should  be  held  to  imply  the  existence  of  a  partner- 
ship relation  between  those  individuals,  yet  that  a  several 
action  could  not  be  maintained  against  one  or  both  of  them. 
In  First  Nat.  Bank  of  Chicago  v.  Sloman,  42  Neb.,  350, 
an  opinion  prepared  by  Judge  Post  has  been  filed  during 
this  term,  in  which  it  was  held  that  a  petition  wherein  the 
defendants  are  described  as  M.  H.  S.  and  £.  H.  S.,  part- 
ners doing  business  as  S.  Bros.,  is  not  an  action  against  the 
firm  named,  but  will  sustain  a  personal  judgment  against 
the  defendants  therein.  It  is  nowhere  in  the  petition  made 
to  appear,  however,  that  Strong  aud  Stone  ever  were  part- 
ners. The  transactions  by  reason  of  which  Stone  is  sought 
to  be  held  liable  were  b.  tw.en  plaintiff  and  Strong.  To 
connect  Stone  with  them  there  should  have  been  averments 
in  the  petition  disclosing  a  reason  for  such  liability,  either 
as  a  partner  or  otherwise.  In  brief,  the  pel  it  ion  charged 
only  the  making  of  the  written  contract  above  quoted,  ihat 
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defendants  sold  the  lots  described,  and  that  ''after  the  pay- 
ment of  the  claims  of  Wiley  Bros.,  Robinson  Bros.,  R. 
L.  Downing,  and  all  other  liens  upon  said  property,  and 
after  deducting  flOO  for  commission  due  the  said  defend- 
ants for  the  sale  of  said  property,  there  remained  due  and 
unpaid  to  the  said. plaintiff  from  the  said  defendants,  on 
account  of  said  contract  for  the  sale  of  said  lots  499  and 
500,  the  sum  of  $526,  together  with  interest  thereon  from 
the  first  day  of  June,  1885.^^  A  demand  for  the  payment 
of  this  sum  of  $625,  with  interest,  and  the  refusal  on  the 
part  of  the  defendants  to  comply,  were  then  alleged,  fol- 
lowing which  allegations  was  a  prayer  for  judgment  for 
said  sum  and  interest  thereon  from  June  1,  1884.  There 
was  filed  an  answer  in  which  these  averments  of  the  peti- 
tion were  denied  and  in  which  it  was  alleged  that  no  such 
firm  as  Strong  &  Stone  existed  when  the  written  agreement 
was  made,  and  that  if  there  was  any  liability  of  the  firm 
of  Strong  &  Stone,  said  firm  had  never  been  sued,  and  that 
after  the  sale  of  the  property  to  one  Robertson  and  pay- 
ment of  all  liens  against  it,  and  the  commission  of  $100 
and  the  judgment  of  the  state  of  Nebraska,  the  balance 
was  paid  over  to  the  plaintiff.  Subsequently,  by  leave  of 
the  court,  during  the  trial,  there  was  filed  an  amendment 
to  the  answer,  in  which  were  contained  the  following  aver- 
ments: ''That  the  judgment  of  the  State  of  Nebraska  v. 
Maria  Brown  for  the  sum  of  $502.88  was  a  prima  facie 
lien  on  said  lots  499  and  500,  and  that  on  or  about  July, 
1884,  there  being  a  dispute  as  to  the  validity  of  said  lien, 
it  was  mutually  agreed  by  and  between  the  purchaser  of 
said  land  and  the  said  plaintiff  that  the  purchaser  should 
retain  the  $525  in  his  hands  until  the  validity  of  said 
judgment  lien  was  adjudicated  and  settled  in  court;  that 
pursuant  to  said  agreement  the  said  purchaser  retained  and 
held  back  the  said  sum;  that  the  said  plaintiff  never  had 
the  said  lien  adjudicated  and  removed ;  that  the  said  $525 
never  came  into  the  hands  of  said  Strong  &  Stone  for  the 
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reason  above  set  forth ;  that  the  said  sum  is  still  retained 
by  said  purchaser,  and  that  demand  has  never  been  made 
upon  him  for  the  payment  of  the  same.'^ 

In  the  certificate  of  the  clerk  of  the  district  court  in  this 
case  there  is  reference  made  to  a  reply,  but  none  is  to  be 
found.     When  leave  was  given  to  file  the  amendment  to 
the  answer  first  quoted  no  permission  was  asked  to  reply. 
We  cannot,  therefore,  determine  from  the  record  what  facts 
pleaded  in  the  answer  as  amended  were  put  in  issue  by  re- 
ply.    It  seems,  however,  from  the  manner  in  which  testi- 
mony was  introduced  without  objection,  and  in  which  in- 
structions were  asked  and  given,  that  the  reply  was  treated 
as  applying  to  both  the  answer  and  the  amendment  thereto. 
The  rule  applicable  where  no  reply  is  filed,  ^^that  each 
averment  of  the  answer  is  to  be  taken  9s  true,"  should  not 
determine  the  efiect  to  be  given  in  answer,  to  which  in 
fact  there  was  a  reply  which  had  not  been  transcribed  into 
the  record  brought  to  this  court.     The  evidence  of  A.  H. 
Connor,  counsel  for  plain tifi^  in  the  district  court,  was  that 
he  waited  on  Mr.  Strong  in  his  lifetime  and  presented  this 
claim;  that  Mr.  Strong  never  contradicted  this  claim,  but 
said  that  he  had  not  yet  got  the  money  from  Robertson; 
that  the  last  time  witness  saw  Strong  he  (Strong)  asked 
witness  to  wait  awhile,  as  Mr.  Robertson  had  gone  away, 
and  that  finally  suit  was  brought.    Mr.  Strong  gave  plaint- 
iff a  memorandum  in  writing,  which  seems  to  have  had 
reference  to  this  transaction.     This,  however,  was  excluded 
when  offered  in  evidence,  on  the  ground  that  it  was  part  of 
a  transaction  had  between  a  person   since  deceased  and 
plaintiff.     In  testimony  Mr.  Robertson  stated  that  he  paid 
to  Mr.  Strong  $460.50,  which  included  the  cost  of  the  ab- 
stract.    This  witness  also  testified  that  among  the'liens  on 
the  property  there  was  one  in  favor  of  the  state  of  Nebraska 
for  $502.88;  that,  after  paying  over  to  Strong  the  $460.50, 
witness  told  Strong  that  until  said  judgment  was  closed  up 
witness  would  not  put  any  more  money  into  the  matter; 
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that  bome  time  after  this  Mrs.  'See]ey  came  and,  as  witness 
saidy  ''We  had  a  talk.  They  would  not  give  a  deed  until 
the  $500  was  paid  over  to  them.  The  agreement  was  that 
that  money  should  be  withiield  until  the  judgment  was  re- 
moved, they  claiming  that  it  was  only  a  cloud  that  could 
be  removed  at  any  time.''  This  agreement^  witness  tes- 
tified, was  made  with  Mr.  Strong,  and  he  thought  Mrs. 
Neeley  was  present,  and  that  he  never  got  a  deed  and  did 
not  dispose  of  this  property  until  some  time  after  he  had 
left  Kearney,  when  he  sold  it  to  Mr.  Moore.  In  this  con- 
nection it  may  be  remarked  that  Mrs.  Neeley  admitted  in 
her  testimony  that  she  thought  that  by  letter  she,  at  the 
request  of  Mr.  Moore,  instructed  Mr.  Strong  to  put  on 
record  the  deed  above  referred  to.  She,  however,  denied 
any  knowledge  of  the  arrangement  testified  to  by  Mr. 
Robertson  as  to  withholding  payment  until  the  lien  of 
the  aforesaid  judgment  was  removed.  She  also  testified 
that  at  the  time  the  above  judgment  was  rendered,  Mrs. 
Brown,  the  judgment  defendant,  then  owning  the  prop- 
el ty  in  question,  was  the  head  of  a  family  and  occupied 
it  as  a  homestead.  The  theory  of  the  plaintiff  seems 
to  have  been  that  as  Strong  &  Stone  were  authorized 
to  sell  lots  499  and  500  on  certain  terms,  a  deed  being 
given  them  at  the  same  time  to  enable  them  to  consum- 
mate such  sale  whenever  they  should  secure  a  purchaser, 
they  were  bound  to  account  for  the  amount  fixed  as  her 
price  whenever  the  sale  was  made  and  the  deed  delivered. 
The  existence  of  a  judgment  against  Mrs.  Brown,  a  former 
owner  of  the  property,  seems  to  havo  created  an  impedi- 
ment to  finally  closing  the  sale.  There  was  then  a  con- 
ference between  Mr.  Robertson,  the  purchaser,  and  Mr. 
Strong,  Insulting  in  an  agreement  that  the  amount  of  this 
judgment  should  not  then  be  paid,  but  the  delivery  of  the 
deed  meantime  being  withheld,  this  apparent  lien  should 
be  removed,  after  which  payment  should  be  made  of  the 
amount  withheld.     Pursuant  to  this  agreement  Robertson 
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awaited  this  removal  of  the  apparent  lien.  It  appears 
that  in  a  proceeding  to  foreclose  a  mortgage  to  Robertson 
Bros,  by  the  First  National  Bank  of  Kearney,  the  holder 
by  assignment  thereof,  R.  A.  Moore  and  Buffalo  county 
were  made  defendants,  and  that  upon  issues  joined  between 
them  the  district  court  of  said  county  decreed  that  the 
judgment  in  favor  of  the  state  of  Nebraska  was  not  a  lien 
on  the  premises  which  Robertson  contracted  to  purchase, 
because  at  tlie  date  said  judgment  was  rendered  said  prop* 
erty  was  the  homestead  of  the  judgment  defendant.  This 
decree  was  of  date  December  21,  1886.  There  has  \teen 
no  demand  of  Robertson  to  pay  the  money  he  withheld 
until  the  removal  of  the  aforesaid  lien  was  consummated. 
His  own  evidence  shows  that  in  fact  he  has  never  paid  it 
If  Strong  &  Stone  are  at  all  liable  it  must  be  for  permit- 
ting this  money  to  be  withheld  by  Robertson,  or  perhaps 
for  not  collecting  it  from  him.  The  petition  does  not  pre- 
sent this  issue,  neither  does  it  contain  such  averments  as 
would,  if  proved,  render  Stone  liable  for  the  misfeasance, 
malfeasance,  or  nonfeasance  of  Strong  in  this  regard.  That 
this  cause  may  be  tried  upon  proper  issues  as  to  which  the 
evidence  may  be  relevant,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  bemanded. 


C.  B.  Bickel  bt  al.,  appellees,  v.  Warren  Dutcher 
et  al.,  appellees,  Impleaded  with  Elizabeth 
Galligher  et  al.,  appellants.  » 

Filed  Novbmbbb  8, 1894.     No.  6188. 

Review:  Sufficiency  of  Evidence*.  Meghaniob'  Ltbns: 
Mortgages.  Iq  this  case  there  was  presented  on  appeal  no 
qaestioQ  save  that  of  the  sufficiency  of  the  evidence  to  sostaio 
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the  findinxs  of  the  district  oonrt.  The  proofe  npon  examina- 
tion having  been  fbnnd  fnlly  to  justify  the  conclusions  qnes- 
tioned,  the  judgment  of  the  district  conrt  is  affirmed. 

Appeal  from  the  district  court  of  Douglas  couDty. 
Heard  below  before  Wakeley,  J. 

David  Van  Etten^  for  appellants. 

Howard  B.  Smithy  Oeorge  W.  Covell^  Richj  (yNeill  & 
SearSf  Georgi  F,  Brotm,  J,  L.  Ka^ey,  L.  B,  Copeland,  aud 
BartUtty  Crane  &  Baldrige^  for  appellees, 

Ryan,  C. 

The  appellees  C.  B.  Bickel  &  Sons  commenced  this  action 
in  the  district  court  of  Douglas  county  for  the  foreclosure 
of  a  subcontractor's  lien  on  a  building  erected  by  the  prin- 
cipal contractor,  Warren  Dutcher,  for  the  appellants  Eliz- 
abeth and  Theodore  Galligher.  The  appellees  the  Lewis 
Investment  Company  and  Jane  E.  Winchester  were  mort- 
gagees ;  the  other  appellees,  aside  from  Warren  Dutcher, 
were  subcontractors.  The  district  court  established  as  first 
liens  between  the  above  described  parties  the  mortgage  of 
the  Lewis  Investment  Company  and  that  of  Jane  E.  Win- 
chester. No  serious  contention  is  made  as  to  this,  and 
there  should  be  none  whatever,  for  each  of  these  mort- 
gages was  filed  for  record  before  any  right  of, con  tractor  or 
subcontractor  had  its  inception. 

In  the  preliminary  stages  of  the  controversy  in  this 
court  there  was  necessitated  the  settlement  of  the  question 
whether  or  not  this  court  on  motion  would  require  the  ap- 
pelleqp  to  supply  as  part  of  appellant's  bill  of  exceptions 
the  plans  and  specifications  in  accordance  with  which  the 
aforesaid  building  should  have  been  erected.  This  motion 
was  overruled.  {Bickd  v.  Dviohety  36  Neb.,  761.)  There 
seems  to  have  been  referred  to  all  through  the  trial  these 
plans  and  specifications  by  witnesses  for  the  purpose  of  il- 
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lustrating  oral  testimoDy  given,  though,  as  a  matter  of  fact^ 
it  is  nowhere  discoverable  when  these  plans  and  specifica- 
tions were  formally  introduced  in  evidence.  The  absence 
of  these  plans  and  specifications  is  especially  important  to 
the  appellants'  claim  for  damages  on  account  of  the  alleged 
departure  therefrom  and  the  therefore  improper  manner  in 
which  the  contractor  and  subcontractors  constructed  the 
building,  as  against  which  they  claim  a  lien.  Notwith- 
standing this  difficulty,  a  careful  examination  of  the  entire 
record  as  presented  has  been  made,  and  all  the  testimony 
adduced  has  been  read,  with  the  result  that  on  all  points 
the  findings  of  the  district  court  have  been  found  sustained 
by  the  proo&.  As  there  is  presented  no  question  but  that 
of  the  sufficiency  of  the  evidence  for  this  purpose  the 
judgment  of  the  district  court  is 

Affirmed. 


Irvine,  C,  not  sitting. 


William  Darst  v.  William  G.  Perfect. 

Filed  Novkmbbb  8, 1894.    No.  5620. 

Contraot :  Pleadikg.  A  petition  which  in  ordinary  and  concise 
language  deserihed  the  contract  npon  which  sait  was  bronght, 
and  in  like  language  alleged  compliance  with  its  terms,  ia  suffi- 
cient to  sustain  a  judgment  recovered  upon  the  trial  of  issues 
framed  without  a  question  as  to  the  sufficiency  of  the  descrip- 
tion of  such  contract,  or  of  its  performance.  t 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Irvine,  J. 

BrcmCy  Andrews  &  Sheean,  for  plaintiff  in  error. 
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Edgar  H.  SoaUy  contra,  cited :  Farmer  v.  Gregory j  78  Ky ,, 
475;  Dutch  v.  Mead,  36  N.  Y.  Super.  Ct,  427 ;  Bacon  v. 
Danuk,  37  O.  St,  279 ;  BeUv.  QffkUt,  10  Bush  [Ky.],  638 ; 
Wharton  v.  Stoutenburgh,  35  N.  J.  Eq.,  266 ;  Blight  v.  Ash- 
ley ^  1  Pet  [U.  S.],  15;  Brandon  Mfg,  Co.  v,  Morse,  48 
Vt,  322 ;  Codigan  v,  Mohawk  &  if.  B.  Co.,  2  Denio 
[N.  Y.],  609. 

Ryan,  C. 

The  defendant  in  error  based  bis  right  of  recovery  in  the 
district  court  of  Douglas  county  upon  a  written  memoran- 
dum which  was  set  out  at  length  in  his  petition.  In  form 
this  writing  was  a  contract  whereby  defendant  in  error  was 
employed  by  plaintiff  in  error  as  general  manager  of  a  cigar 
department  in  Omaha  for  one  year  from  December  1, 1890, 
for  which  compensation  was  to  be  made  to  him  at  the  rate 
of  $1,500  per  year.  This  memorandum,  however,  was 
never  signed  by  the  plaintiff  in  error.  The  defendant  in 
error  alleged  that  this  failure  to  sign  was  through  mere 
oversight  and  neglect,  and  that,  nevertheless,  he  entered 
upon  the  performance  of  his  duties  under  such  contract, 
and  received  payment  of  part  of  what  he  earned  according 
to  the  terms  above  set  out.  Counsel  for  plaintiff  in  error,  in 
their  brief,  say  the  only  question  presented  arises  upon  the 
following  all^ations,  which,  in  the  original  petition,  were 
made  just  after  the  history  of  the  transaction  summarized  as 
above:  "  That  on  or  about  the  first  day  of  April,  1891 ,  the 
foregoing  contract  and  agreement  was,  by  mutual  consent, 
modified  and  changed  so  that  the  same  read  in  words  and  . 
figures  as  aforesaid,  with  the  exception  that  in  place  of 
reading  Hhe  first  day  of  December,  1890,'  it  read  ithe  first 
day  of  April,  1891,'  and  in  the  place  of  reading  'fifteen 
handred  dollars  per  year,'  *  *  *  it  read  '  twenty-five 
hundred  dollars  per  year.' "  Following  the  language  q  noted, 
there  was  sufficient  averments  of  performance  of  the  con- 
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tract,  as  amended,  to  entitle  the  defendant  in  error  to  pay- 
ment of  $790,  the  amount  for  which  judgment  was  ulti- 
mately rendered  in  his  favor. 

The  contention  for  the  plaintiff  in  error  is  that  this  ac- 
tion was  brought  upon  an  alleged  written  agreement,  and 
that  to  recover  for  the  breach  of  a  written  contract  it  was 
necessary  that  proof  should  be  made  of  the  existence  of 
such  a  contract.  By  section  92  of  the  Code  of  Civil  Pro- 
cedure it  is  required  that  the  petition  shall  contain  a  state- 
ment of  'Hhe  facts  constituting  the  cause  of  action,  in  or- 
dinary and  concise  language,  and  without  repetition.''  This 
was  done  in  the  petition  which  we  have  under  consideration, 
except  perhaps  that  there  was  a  failure  to  state  whether  the 
modification  alleged  was  made  orally  or  by  a  writing.  It 
is  provided  by  section  125  of  the  Code  of  Civil  Procedure 
that  ''when  the  allegations  of  a  pleading  are  so  indefinite 
and  uncertain  that  the  precise  nature  of  the  charge  or  de- 
fense is  not  apparent,  the  court  may  require  the  pleading 
to  be  made  definite  and  certain  by  amendment.'^  There 
was  no  motion  for  a  statement  of  the  nature  indicated 
whereby,  if  it  was  material,  the  uncertainty  complained  of 
could  have  been  corrected  pursuant  to  a  ruling  of  the 
county  court.  Instead  of  filing  such  a  motion  the  plaintiff  in 
error  answered,  and  upon  a  reply  being  filed,  a  trial  was  had, 
which  resulted  in  a  judgment  in  favor  of  the  defendant  in 
error.  It  was  then  too  late,  by  petition  in  error  to  the  dis- 
trict court,  to  challenge  the  insufficiency  of  the  original 
petition,  because  therein  there  had  been  given  no  exact 
description  of  the  contract  which  formed  defendant  in  er- 
ror's basis  of  recovery.  The  judgment  of  the  district  court 
affirming  the  judgment  of  the  county  court  was  proper  and 
is,  therefore, 

Affirmed. 

Irvine,  C,  having  presided  at  the  hearing  in  the  dis- 
trict court,  took  no  part  in  the  decision  in  this  court 
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Omaha  &  Republican  Valley  Railway  Company         |  it  SS 

V.  Mary  Cook. 

Filed  Novkmbbr  8,  1894.     No.  5101. 

1.  Bailroad  Companies:   Trbspassbr  on  Track:   Personal 

Injuries:  Negliuknck:  Instructions.  In  an  action  against 
a  railway  company  for  personal  injaries  by  it  inflicted,  the  trial 
conrt  Yery  properly  refnsed  to  give  an  instruction  requested  in 
which  the  right  of  plain tifif  to  recover  was  made  dependent 
npon  the  absence  on  her  part  of  a  very  slight  want  of  ordinary 
care,* when  there  had  already  been  given  instrnctions  in  which 
had  been  clearly  explained  the  nature  and  effect  of  negligence 
on  the  part  of  each  party  to  the  suit 

2.  :  :  Duty  of  Engineer.     Where  the  plaintiff  was 

injured  by  a  locomotive  of  the  defendant  at  a  place  on  defend- 
ant's  track  where  such  plaintiff  had  no  right  to  be^  and  where 
in  fact  she  was  a  trespasser,  the  jury  were  properly  instructed 
that  the  engineer  was  under  obligations,  as  soon  as  he  discovered 
that  plaintiff  was  on  the  track,  to  use  all  possible  means  and 
efforts  consistent  with  the  safety  of  his  train  and  any  passenger 
or  persons  who  might  be  thereon  to  avoid  injuring  the  plaintiff, 
and  failing  so  to  do  would  render  the  company  liable.* 

3.  Infants:    Contributory  Negligence:    Instructions.     In  a 

case  wherein  the  evidence  admitted  of  the  application  of  the 
principle  stated,  the  trial  court  properly  instructed  the  jury  that 
the  rule  of  law  as  to  the  contributory  negligence  of  a  child  is 
that  it  can  only  be  expected  and  required  to  exercise  that  degree 
of  care  and  discretion  which  a  child  of  such  age  would  ordina- 
rily and  naturally  use  and  exercise  under  the  circumstances 
shown  in  evidence  and  iu  the  same  situation,  bearing  in  mind 
also  the  amount  of  intelligence  or  want  of  the  same  of  the  child, 
if  any  such  had  been  shown  by  the  evidence. 

Reueabinq  of  case  reported  in  37  Neb.,  435. 

See  opinions  for  statement  of  facts. 

J.  M.  Thurston,  W.  B.  Kelly,  and  E.  P.  Smith,  for  plaint- 
iflF  in  error: 

The  contributory  negligence  of  defendant  in  error  should 
*See  supplemental  opinion,  postf  p.  905. 

41 
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prevent  recovery.  {Baltimore  ie  O,  i?.  Co.  v,  Depew,  40  0. 
St.,  121;  Gunn  v.  Wisconsin  &  M.  R.  Co.y  70  Wis.,  203; 
McAllister  v.  Burlington  *  N.  W.  R.  Co.,  20  N.  W.  Rep. 
[la.],  488;  Gaynor  v.  Old  Colony  &  N.  R.  Co.,  100  Mass., 
208 ;  Spicer  v.  Chesapeake  &  0.  R.  Co.,  12  S.E.  Rep.  [W. 
Va.],  566.) 

The  age  of  defendant  in  error  does  not  excuse  her  n^Ii- 
gence.  {Radenv.  Georgia  R.  Co.,  78  Ga.,  47;  Masserv.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  68  la.,  602;  Tteist  v.  Winona  &St. 
P.  R.  Co.,  39  N.  W.  Rep.  [Minn.],  403;  Daniels  v.  New 
York  &  N.  E.  R.  Co.,  28  N.  E.  Rep.  [Mass.],  283;  Haas 
V.  Chicago  &  N.  W.  R.  Co.,  41  Wis.,  44;  Norfolk  &  W.  R 
Co.  V.  Stone,  13  S.  E.  Rep.  [Va.],  432;  Qindelaria  v.  Atchir 
son,  T.  &  S.  F.  R.  Co.,  27  Pac.  Rep.  [N.  M.],  497;  Mes- 
senger V.  Dennie,  5  N.  E.  Rep.  [Mass.],  283;  Morrison  v. 
Erie  R.  Co.,  66  N.  Y.,  302;  Reynolds  v.  New  York  C.  & 
H.  R.  R.  Co.,  68  N.  Y.,  249;  WeadeU  v.  New  York  C.  4r 
H.  R.  R.  Co.,  91  N.  Y.,  420;  Tacker  v.  New  York  C.  & 
H.  R.  R.  Co.,  26  N.  E.  Rep.  [N.  Y.],  916;  MUler  v.  Prnnr 
syloania  R.  Co.,  8  Atl.  Rep.  [Pa.],  209;  DeUrich  v.  Baltir 
more  &  H.  8.  R.  Co.,  68  Md.,  347.) 

The  only  duty  the  carrier  owes  to  trespassers  on  its 
track  is  that  they  shall  not  be  injured  from  the  gross,  will- 
ful, or  wanton  acts  of  employes  in  charge  of  trains.  (Terre 
Hatde  &  I.  R.  Co.  v.Graham,  96  Ind.,  286;  Pittsburgh,  F. 
W.  &  C.  R.  Co.  V.  CoUins,  87  Pa.  St.,  405;  Mvlhemn  v. 
Delaware,  L.  &  W.  R.  Co.,  81  Pa.  St.,  367;  Burlington  d- 
M.  R.  R.  Co.  V.  Wendt,  12  Neb.,  80;  City  of  Lincoln  v. 
Oillilan,  18  Neb.,  117;  Union  P.  R.  Co.  v.  Adams,  33  Kan., 
427;  Gibson  v.  City  of  Wyandotte,  20  Kan.,  168;  Mason  v. 
Missouri  P.  R.  Co.,  27  Kan.,  83;  Annas  v.  Milwaukee  d: 
N.  R.  Co.,  67  Wis.,  46 ;  Toomey  v.  Southern  P.  R.  Co.,  24 
Pac.  Rep.  [Cal.],  1074.) 

The  law  does  not  require  the  engineer  or  fireman  to  keep 
a  special  watch  for  trespassers  on  the  track.  {Masser  v.  Chi- 
cago, R.  I.  &  P.  R.  Cb.,  68  la.,  602;  Louisville  &  N.  R. 
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Co.  V.  Black,  8  So.  Rep.  [Ala.],  246 ;  Omaha  &  R.  V.  R.  Co. 
V.  Martin,  14  Neb.,  295.) 

Those  in  charge  had  a  right  to  assume  that  the  trespasser 
would  hear  the  train  and  get  out  of  danger.  They  were, 
not  required  to  check  the  speed  of  the  train  and  should  not 
l)e  charged  with  negligence  for  failing  to  do  so  until  they 
saw  that  defendant  in  error  was  unaware  of  danger  and 
apparently  would  not  step  from  the  track  in  time  to  avoid 
injury.  {Rigler  v.  Charlotte  &  (7.  A,  R.  Co.,  26  Am.  &  Eng. 
R.  Cases  [N.  Car.],  392;  Louisville  &  N.  R.  Co.  v.  Black, 
8  So.  Rep.  [Ala.],  246 ;  Meyer  v.  Midland  P.  R.  Co.,  2 
Neb.,  319;  Frazer  v.  South  &  N.  A.  R.  Co.,  81  Ala.,  185; 
Tanner  v.  Louisville  &  N.  R.  Co.,  60  Ala.,  621 ;  High  v. 
Carolina  C.  R.  Co.,  17  S.  E.  Rep.  [N.  Car.],  79;  Meredith 
V.  Richmond  &  D.  R.  Co.,  13  S.  E.  Rep.  [N.  Car.],  137; 
Washington  &  G.  R.  Co.  v.  Harmon,  147  U.  S.,  571 ; 
Parker  v.  Wilmington  &  W.  R.  Co.,  86  N.  Car.,  221 ;  Dai/ey 
V.  Richnumd  &  D.  R.  Co.,  11  S.  E.  Rep.  [N.  Car.],  320; 
Oraddock  v.  Louisville  &  N.  R.  Co.,  16  S.  W.  Rep.  [Ky.], 
125;  Boyd  v.  Wabash  &  W.  R.  Co.,  16  S.  W.  Rep.  [Mo.], 
909.) 

The  fourteenth  instruction  given  by  the  court  was  errone- 
ous. {MobUe  &  M.  R.  Co.  v.  Blakely,  59  Ala.,  471 ;  Bentley 
V.  Georgia  Pacific  R.  Co.,  86  Ala.,  484;  Georgia  Pa^ifi^c 
R.  Co.  V.  Blanton,  84  Ala.,  154;  Columbus  &  W.  R.  Co.  v. 
Wood,  86  Ala.,  164;  Alabama  G.  S.  R.  Co.  v.  Mc Alpine, 
75  Ala.,  113;  Meyer  v.  Midland  P.  R.  Co.,  2  Neb.,  319.) 


A.  A.  Kendall,  contra: 

Leas  care  and  foresight  are  exacted  of  an  inexperienced 
youth  than  of  a  person  of  more  mature  years.  {Dowling  v. 
Alien,  88  Mo.,  293 ;  4  Am.  &  Eng.  Ency.  Law,  p.  43, 
note  1.) 

It  was  not  neces.sary  that  the  evidence  should  disclose 
wanton,  willful,  or  malicious  conduct  on  part  of  the  em- 
ployes to  make  the  company  liable.     Want  of  ordinary 
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care  was  sufficient.  {Morris  v.  Chicago,  B.  &  Q.  R.  Co.,  45 
la.,  29 ;  Brown  v,  Hannibal  &8t.  J,  R,  Co.,  50  Mo.,  461 ; 
Burnett  v.  Burlinglon  <fc  M,  R.  R.  Co.,  16  Neb.,  336;  Can- 
ddaria  v.  Atchison,  T.  &  8.  F.  R.  Co.,  27  Pac.  Rep.  [N. 
M.],  500.) 

The  fourteenth  instruction  was  a  correct  statement  of  the 
law.  {Keyaer  v.  Chicago  &  O.  T.  R.  Co,,  56  Mich.,  559 ; 
Meeks  v.  Southern  P.  R.  Co.,  56  Cal.,  513;  Morris  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  45  la.,  29;  Brown  v.  Hannibai  &  SL 
J.  R.  Co.,  50  Mo.,  461;  Locke  v.  First  Division  St.  P.  & 
P.  R.  Co.,  15  Minn  ,  350;  Burnett  v.  Burlington  &  M.  R. 
R.  Co.,  16  Neb.,  336;  Masser  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  68  la.,  602.) 

C.  V.  Manatt,  also  for  defendant  in  error. 

Ryan,  C. 

All  opinion  already  filed  in  this  case  may  be  found  in  37 
Nebraska  on  pages  435  et  seq.  A  rehearing  was  afterwards 
granted  upon  the  request  of  the  writer  of  the  first  opiniou, 
and  upon  further  argument  another  submission  was  had 
for  final  judgment  in  this  court.  For  all  practicable  pur- 
poses the  history  of  the  transactions  which  formed  the 
basis  of  the  action  in  the  district  court  was  fairly  stated  in 
the  opinion  just  referred  to.  The  special  findings  of  the 
jury,  each  of  which  was  sustained  by  sufficient  evidence, 
-  were  to  the  effect  that  (he  defendant  in  error,  at  the  time 
of  the  injury,  was  about  thirteen  years  of  age,  a  girl  of  or- 
dinary discretion,  not  deaf  to  any  considerable  extent;  that 
just  before  the  accident  happened  she  had  left  her  brother's 
house  to  return  to  that  of  her  father,  and  went  voluntarily 
upon  the  right  of  way  of  the  plaintiff  in  error  and  was 
then  and  there  trespassing,  walking  between  the  rails,  in 
the  same  direction  as  was  moving  the  train  which  after- 
wards struck  her;  that  she  did  not  step  outside  the  rails 
after  the  engineer  saw  her  and  was  in  the  act  of  jumping 
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from  the  track  when  the  engine  struck  her;  that  the 
whistle  sounded  but  once  before  she  was  struck;  th^t  the 
train  men  in  response  to  the  whistle  applied  the  brakes; 
that  the  agents  of  plaintiff  in  error,  by  the  appliances  then 
and  there  at  their  command,  after  it  became  apparent  that 
the  defendant  was  walking  between  the  rails  unconscious 
of  the  fact  of  the  coming  train,  could  have  stopped  the 
train  before  it  reached  her.  The  above  recapitulation  of 
the  facts  found  is  made  that  the  applicability  of  the  in- 
structions given  and  refused  may  appear  without  the  neces- 
sity of  reference  to  the  opinion  hereinbefore  filed. 

The  plaintiff  in  error,  by  cumulative  instructions  asked, 
sought  the  recognition  of  various  propositions  of  law.  For 
our  purpose  a  sample  of  each  class  will  suffice.  The 
twelfth  instruction  asked  and  refused  was  in  the  following 
language : 

"12.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  there  was  at  the  time  of  the  happen- 
ing of  the  injury  upon  the  part  of  the  plaintiff  a  very  slight 
want  of  ordinary  care,  and  that  such  slight  want  of  ordi- 
nary care  on  her  part  contributed  to  the  happening  of  the 
injury  complained  of,  then  you  will  find  for  the  defendant'' 

In  Omaha  Street  R.  Oo.  v.  Craig,  39  Neb.,  601,  it  was 
said  that  such  expressions  as  "  slight  negligence^'  and 
"slight  want  of  ordinary  care"  should  never  be  used  in 
'instructions  to  juries,  as  such  expressions  tend  to  obscure 
and  confuse  what  should  be  stated  in  plain  and  concise 
language.  On  its  own  motion  the  court  gave  proper  in- 
structions as  to  no;;ligence,  avoiding  the  use  of  the  words 
"slight  negligence"  and  "slight  want  of  ordinary  care," a 
course  which,  in  view  of  the  holdings  of  this  court,  was 
eminently  proper. 

The  fourth  instruction  asked  by  the  plaintiff  in  error 
was  in  this  language: 

''4.  The  court  further  instructs  the  jury  that  it  is  no 
evidence  of  negligence  on  the  part  of  the  defendant  that 
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the  engineer  or  fireman,  or  any  employe  of  the  train,  did 
not  discover  the  plaintiff  upon  the  tracks  sooner  than  she 
was  discovered,  for  the  defendant  is  not  hound,  by  its  em- 
ployes, to  watch  out  for  trespassers  upon  its  tracks ;  it  did 
not  owe  trespassers  that  kind  of  care." 

During  the  pendency  of  this  case  in  this  court  there  have 
been  filed  two  opinions  which  fully  sustain  the  district 
court  in  its  refusal  to  give  the  above  requested  instructions. 
{Chicago,  B.  &  Q.  R  Co.  r.  Orablin,  38  Neb.,  90,  and  CAi- 
cago,  B.  &  Q.  R.  to.  v.  Wymore,  40  Neb.,  645.)  In  con- 
nection with  criticism  of  the  refusal  to  give  instruction  4 
Just  quoted,  complaint  is  made  by  plaintiff  in  error  of  the 
14th  instruction  given  by  the  court  on  its  own  motion. 
For  the  reason  that  the  instruction  last  referred  to  embod- 
ies the  view  of  this  court  heretofore  expressed  in  the  two 
cases  just  cited,  and  is  within  itself  a  clear,  comprehensive, 
and  accurate  statement  of  the  law  on  this  branch  of  the 
case,  it  is  quoted  in  this  connection: 

"14.  You  are  instructed  that  the  engineer  in  charge  of 
and  running  the  locomotive  and  train  had  a  right  to  ex- 
pect a  clear  track  at  the  place  where  the  accident  happened, 
it  being  where  there  was  no  public  crossing  and  where  the 
company  had  the  exclusive  right  to  the  use  of  the  track, 
and  not  in  any  city,  town,  or  village,  or  in  a  thickly  set- 
tled portion  of  the  country,  or  very  near  any  house,  and 
was  under  no  obligations  to  anticipate  that  any  person 
would  make  a  foot  path  or  a  walk  of  the  road-bed  or 
track;  but  while  the  plaintiff  had  no  right  on  the  track, 
the  engineer  was  under  obligations  as  soon  as  he  discovered 
that  she  was  on  the  track  to  use  all  possible  means  and  ef- 
forts consistent  with  safety  to  his  train  and  any  passenger 
or  persons  who  might  be  thereon  to  avoid  injuring  the 
plaintiff,  and  failing  so  to  do  would  render  the  company 
liable  in  this  action.'' 

As  to  the  care  required  of  the  defendant  in  error  the 
trial  court  properly  gave  the  following  instructions  on  its 
own  motion : 
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*^^,  You  are  instructed  that  the  plaintiff  was  bound  to 
€zercide  only  such  care  and  prudence  as  might  be  reasona- 
bly expected  of  a  girl  or  child  of  her  age  and  capacity  un- 
der similar  circumstances,  and  that  the  same  degree  of  care 
and  prudence  in  avoiding  danger  is  not  required  of  a  per- 
son of  tender  years  and  imperfect  discretion  as  from  a  person 
of  mature  years;  and  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  was  at  the  time  of  the  accident  of 
about  thirteen  years  of  age,  that  they  must  take  that  into 
consideration  as  bearing  upon  the  question  of  carelessness 
or  negligence  on  the  part  of  the  plaintiff,  in  connection 
with  her  intelligence  or  brightness,  if  any  has  been  shown 
by  the  evidence  in  the  case. 

**5.  You  are  instructed  that  the  rule  of  law  as  to  the 
contributory  n^ligence  of  a  cliild  is  that  it  can  only  be 
expected  and  required  to  exercise  that  degree  of  care  and 
discretion  which  a  child  of  such  age  would  ordinarily  and 
naturally  use  and  exercise  under  the  circumstances  as  shown 
in  evidence  and  in  the  same  situation,  bearing  in  mind  also 
the  amount  of  intelligence  or  want  of  the  same  of  the 
child,  if  any  has  been  shown  by  the  evidence.'' 

This  review  of  the  instructions  disposes  of  all  the  ques- 
tions raised  and  not  heretofore  passed  upon  by  this  court, 
except  as  to  the  alleged  excess  in  the  amount  of  the  verdict. 
This  was,  indeed,  for  a  large  sum,  and  yet  it  must  be  borne 
in  mind  that  the  injuries  of  the  defendant  in  error  were  very 
painful  in  their  nature,  and  from  the  evidence  seem  for  all 
time  to  have  rendered  her  a  helpless,  dependent  cripple. 
The  jury  and  the  trial  judge  had  presented  for  inspection 
the  maimed  foot  of  the  defendant  in  error,  and  upon  that 
inspection,  and  the  evidence  adduced  in  connection  there- 
with as  to  the  probability  of  its  permanent  character,  they 
concurred  in  holding  the  damage  not  excessive  in  amount. 
This  ooncurring  estimate,  we  shall  not  disturb,  and  the 
judgment  of  the  district  court  is 

Affirmed. 
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Harrison,  J.,  having  presided  on  the  trial  of  this*case 
in  the  district  court,  took  no  part  in  its  consideration  in 
this  court. 


42    584 
40    607 

*  ^^^'  Charles  N.  Dietz  v.  Crry  National  Bank  of 

Hastings,  Nebraska. 

Filed  Novsmbbb  8, 1694.    No.  5400. 

1.  Principal  and  Agent:   Unauthobizbd  Indobsement  of 

Note.  Where  it  was  known  to  the  president  of  a  bank  that  the 
indorsement  of  the  name  of  the  payee  on  a  note  by  one  aasomiDg 
to  make  such  indorsement  as  the  payee's  agent,  was  ootside  the 
scope  of  his  powers,  snch  indorsement  is  not  binding  on  the  al* 
leged  principal. 

2.  :  :  Ratification.    To  the  ratification  of  an  nnan- 

thorized  indorsement  of  his  name,  knowledge  of  the  act  to  be 
ratified  must  be  shown  to  have  been  had  by  the  party  sought  to 
be  charged  by  the  alleged  ratification. 

3.  Pleading:  Amendment  Afteb  Ybbdict.    It  is  error  to  permit 

after  verdict  an  amendment  of  the  petition  so  as  to  substantially 
change  the  claim  made  up  to  that  time,  especially  when  such 
change  is  not  to  conform  such  petition  to  the  fiacts  proTed. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Gaslin,  J. 

•  The  facts  are  stated  in  the  opinion. 

Montgomery f  Charlton  &  Hall,  for  plaintiff  in  error: 

Theplaintiffinerrorcannotbeheld  to  have  authorized  the 
indorsement  sued  on.  (1  Daniels,  Negotiable  Instruments^ 
sees.  292, 294 ;  Gulick  v.  Grover,  97  Am.  Dea  [N.  J.],  728 ; 
Davidson  v,  Stanley,  2  Man.  &  G.  [Eng.],  721;  Rossiterv, 
RossUery  24  Am.  Dec.  [N.  Y.],.  62;  Wood  v.  McCain,  42 
Am.  Dec  [Ala.],  612;  Breed  v.  First  Nat,  Bank,  Ceniral 
City,  4  Col.,  481 ;  Union  Bank  v.  Mott,  39  Barb.  [N.  Y.], 
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180;  Paige  v.  Stone,  10  Met.  [Mass.],  160;  Oraigliead  v. 
Peiieraan,  72  N.  Y.,  279 ;  Stamback  v.  Read,  62  Am.  Dec. 
[Va.],  648 ;  New  York  Iron  Mine  v.  First  Nat.  Bank,  Ne- 
gauneCy  39  Mich.,  644 ;  Perkins  v.  Bootfiby,  71  Me.,  91 ; 
Sewanee  Mining  Co,  v.  McCall,  40  Tenn.,  620;  Mordhurst 
V.  Boies,  24  la.,  99;  Bickford  v.  Menier,  107  N.  Y.,  490.) 
The  plaintiff  in  error  had  no  knowledge  of  the  note  or 
iadorsement.  He  did  not,  therefore,  ratify  the  acts  of  Else- 
more.  (Craighead  v.  Petlerson,  72  N.  Y.,  280;  Oulick  v. 
Grover,  97  Am.  Dec.  [N.  J.],  728 ;  BoJiart  v.  Oberne,  36 
Kan.,  284;  Oberne  v.  Burke,  30  Neb.,  581;  Baldwin  r. 
Burrows,  47  N.  Y.,  199;  Roberts  v.  Rutnley,  58  la.,  301 ; 
Reynolds  v.  Ferree,  86  111.,  570.) 

W»  W.  Morsman  and  M.  A.  Hariigan,  contra: 

A  principal  who  retains  the  proceeds  of  a  transaction 
after  his  attention  has  been  challenged  to  the  same  cannot 
repudiate  the  agent's  acts.  He  must  return  the  proceeds  if 
he  wishes  to  disaffirm  the  action  of  the  agent.  {Stewart  v. 
Strawsburger,  51  How.  Pr.  [N.  Y.],  400;  Sherman  v. 
Smith,  42  How.  Pr.  [N.  Y.],  199 ;  Ely  v.  James,  123  Mass., 
36;  Bacon  v.  Johnson,  56  Mich.,  182;  Hxdchings  v.  Ladd, 
16  Mich.,  493;  Mundorff  v.Wickersham,  63  Pa.  St.,  87; 
Watterson  v.  Rogers,  21  Kan.,  529;  Ogden  v.  Machand,  29 
La.  Ann.,  61.) 

The  ruling  of  the  court  permitting  amendment  of  the 
petition  was  without  error.  (Oriffith  r.  Short,  14  Neb.,  261 ; 
(yDea  V.  Washington  County,  3  Neb.,  121;  StnUhers  v.  Mo- 
DoweU,  5  Neb.,  493;  State  v.  Russell,  17  Neb.,  203 ;  Pome- 
roy  V.  While  Lake  Lumber  Co,,  33  Neb.,  240 ;  Freeman  v, 
Webb,  21  Neb.,  160;  Klostennan  v.  OlcoU,  25  Neb.,  382.) 

Ryan,  C. 

Charles  N.  Dietz  was  sued  in  the  district  court  of  Adams 
county  as  indorser  on  a  note  of  Mary  E.  Swick  and  Peter 
Swick  for  $286.30,  made  on  May  23, 1890,  to  C.  N.  Dietz. 
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The  indoisetneDt  on  the  said  note  on  which  Dietz  was 

• 

sought  to  be    held    liable  was  in   these  words:   '^C.  N. 
Dietz,  per  M.  L.  Elsemore.^'    Dietz  was  served  with  sum* 
mons   in   Douglas  county;   his  co-defendants,  served   in 
Adams  county,  made  default,  upon  which  judgment  was 
rendered  against  them.     The  question  litigated  was   the 
liability  of  Dietz  upon  the  indorsement  set  out :  first,  be- 
cause of  Elsemore's  authority  to  use  the  name  of  Dietz  in 
that  way,  and  second,  because  of  after-ratification  by  Dietz 
of  Elsemore's  act  in  making  such  indorsement.     During 
all  the  transactions  Mr.  Dietz  was  a  resident  of  Omaha. 
In  the  year  1885  he  opened  a  branch  lumber  yard  at  Hast- 
ings and  placed  Mr.  Elsemore  in  charge  of  it  as  his  agent 
The  authority  conferred  upon  this  agent  was  to  sell  lumber 
and  perform  the  duties  which  would  naturally  devolve 
upon  him  as  manager  of  a  branch  lumber  yard  at  Hastings. 
Mr.  Bostwick  at  that  time  was  president  of  the  City  Na- 
tional Bank  at  Hastings,  the  defiendant  in  error.     The  tes- 
timony of    Mr.  Dietz  as  to  his  conversation   with  Mr. 
Bostwick  at  that  time  stands  uncontradicted,  and  was  in 
substance  as  follows:  I  advised  Mr.  Bostwick  in  regard  to 
his  [Mr.  Elsemore's]  authority  here;  that  Elsemore's  busi- 
ness was  that  of  an  agent  in  my  branch  business  here,  and 
in  order  to  do  the  business  easier  I  should  need  to  have  a 
bank  account  and  that  Elsemore  would  deposit  the  money 
in  that  bank  and  transmit  to  me  and  make  checks  for  the 
purpose  of  transmitting  funds  to  me  and  pay  any  local  ex- 
penses here;  that  was  merely  done  for  convenience.     In 
the  fall  of  1888  I  told  him,  Mr.  Bostwick,  I  would  have 
no  use  of  this  bank  at  any  time  by  the  way  of  accommoda- 
tion of  money,  and  that  my  account  must  never  be  over- 
<lrawn.     I  never  gave  Mr.  Elsemore  any  authority  under 
any  circumstances  or  in  any  manner  to  sign  or  indorse  my 
name  to  a  note.     It  is  verv  clear  from  this  evidence  that 
Mr.  Elsemore  had  no  authority  to  indorse  the  name  of  Mr. 
Dietz  and  thereby  render  him  liable  as  indorser. 
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2.  As  to  the  matter  of  ratification,  Mr.  Dietz  testified 
that  the  first  time  he  ever  heard  Elsemore  had  disooanted 
paper  in  his  name  was  when  this  suit  was  brought  and  the 
summons  served ;  that  he  had  never  heard  that  the  Swiek 
note  had  been  taken  and  discounted  at  the  bank  before  this 
suit  was  commenced ;  that  Mr.  Elsemore  had  never  given 
him  any  property,  either  directly  or  indinctly,  at  the  time 
this  suit  was  commenced ;  that  the  first  knowledge  witness 
had  that  Elsemore  had  ever  signed  his  name  to  the  note 
was  obtained  at  the  time  became  down  to  Omaha,  in  Augu.Qt, 
1890,  and  told  him  that  he  had  so  signed  his  name.  Mr. 
Elsemore  was  sworn  as  a  witness,  and  testified  in  relation 
to  this  part  of  the  transaction  that  he  told  Mr.  Dietz  that 
there  had  been  certain  moneys  of  his  used  in  connection 
with  the  Dry  Pressed  Brick  Company's  business  and  in 
other  respects,  and  that  at  the  solicitation  of  Mr.  Bostwick, 
Mr.  Elsemore  had  signed  the  name  of  Mr.  Dietz  to  certain 
notes  then  in  the  City  National  Bank  of  Hastings,  being 
guarantied  by  Mr.  Bostwick  that  they  should  be  taken  care 
of.  These  notes  were  of  the  amount  of  about  $11,000  or 
$1 2,000.  In  addition  to  the  above,  this  witness  testified  that 
at  the  same  interview  with  Mr.  Dietz  he  told  him  that  be- 
tween $5,000  and  $6,000  of  Mr.  Dietz's  money  had  been 
collected  and  applied  to  the  brick  company's  business,  as 
well  as  the  $1 1,000  or  $12,000  just  referred  to.  Mr.  Else- 
more  proposed  to  protect  Mr.  Dietz  so  he  would  not  lose 
any  money  on  account  of  his  (Elsemore's)  dealings  with 
Bostwick.  For  this  purpose  Elsemore  testified  that  he  made 
a  bill  of  sale  in  blank  of  the  brick  company's  property,  which 
was  in  his  name,  and  made  a  deed  in  blank  of  his  own  real  es- 
tate, which  was  of  the  value  of  $10,000  to  $12,000.  He  also 
transferred  to  Mr.  Dietz  certain  insurance  policies  and  stock. 
Afterwards,  at  the  request  of  Mr.  Bostwick,  the  name  of  C. 
H.  Paul  was  inserted  in  the  blanks  in  the  deeds  and  all  the 
instruments.  Mr.  Bostwick  suggested  the  name  of  Paul 
for  this  purpose  because  Paul  was  a  stockholder  in  the  City 
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National  Bank,  and  witness  believed  also  that  Mr.  Bostwick 
said  be  was  a  director.  Mr.  Bostwick  agreed  to  straighten 
the  matter  up  and  pay  to  the  attorney  of  Mr.  Dietz  the 
amount  Mr.  Dietz's  book  showed  was  short.  Witness  had 
present  a  statement  of  this  amount  and  Bostwick  agreed  to 
pay  it.  The  brick  company  owed  witness  on  the  booVs 
something  over  $9,000  and  Bostwick  was  a  member  of  that 
company.  The  members  of  the  brick  company  were  Har- 
rison Bostwick,  C.  H.  Paul,  Mr.  Knowlton,  and  witness. 
In  a  conversation  had  with  Mr.  Bostwick  the  latter  said  he 
knew  that  witness  had  used  moneys  from  the  business  of 
Mr.  Dietz,  and  that  he  knew  that  the  brick  company  owed 
Mr.  Dietz  about  $6,000.  In  addition  to  the  evidence  just 
set  out  there  was  more  of  the  same  character  which  it  is 
deemed  unnecessary  to  quote.  There  is  no  evidence  which 
tends  to  show  that  Mr.  Dietz  knowingly  received  anything 
of  value  on  account  of  his  indorsement  on  the  note  in 
question.  In  so  far  as  we  are  able  to  discover  from  the 
testimony,  the  proceeds  of  the  note  were  used  in  the  busi- 
ness of  the  Pressed  Brick  Company,  a  corporation  in  which 
Mr.  Bostwick  was  jointly  associated  with  Mr.  Elsemore, 
and  in  which  Mr.  Dietz  had  no  interest,  and  concerning 
which,  and  its  transactions,  he  was  entirely  ignorant.  The 
proceeds  of  the  note  indorsed  nominally  went  into  the  ac- 
count of  Mr.  Dietz,  but  were  withdrawn  by  his  agent  for 
his  own  use  independently  of  the  business  with  which  he 
had  been  intrusted  by  Mr.  Dietz.  This  was  with  the 
knowledge  and  acquiescence  of  Mr.  Bostwick,  the  president 
of  the  City  National  Bank.  To  this  bank  must  be  im- 
puted the  knowledge  possessed  by  its  president  that  Mr. 
Elsemore  was  diverting  the  proceeds  of  sales  as  well  of 
lumber  as  of  notes  belonging  to  Mr.  Dietz  to  the  transac- 
tion of  business  in  which  he  had  no  interest.  If  Mr. 
Dietz  had  received  the  proceeds  of  this  note  after  it  bad 
been  discounted  without  his  authority,  and  his  acceptance 
of  such  proceeds  had  been  with  knowledge  of  the  act  of 
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his  agent,  there  would  have  been  such  a  ratification  as  per- 
haps would  have  bound  him  upon  this  indorsement,  but 
the  evidence  shows  nothing  of  the  kind.  The  indorsement 
clearly  was  made  for  the  purpose  of  enabling  the  agent  to 
misappropriate  the  money  of  his  principal,  and  the  presi- 
dent of  the  bank  with  which  the  discount  was  made  was 
fully  cognizant  of  this  fact  and  was  a  party  to  the  agent's 
malfeasance.  There  has  since  been  no  ratification  with 
knowledge  by  Mr.  Dietz  of  this  transaction  or  of  the  series 
of  transactions  of  which  this  particular  one  was  part.  He 
has  simply  received  whatever  his  quondam  agent  has  been 
able  to  turn  over  to  him  on  the  indebtedness  of  $11,000  or 
$12,000,  and  the  discount  of  notes  of  $5,000  or  $6,000  in 
amount  by  way  of  payment  or  security.  We  know  of  no 
rule  of  law  which  would  forbid  a  party  receiving  payment 
or  security  of  indebtedness  justly  due  him  through  the  un- 
faithfulness of  his  agent,  under  pain  of  impliedly  thereby 
being  held  to  have  ratified  all  his  agent's  misdeeds  whether 
known  to  him  or  not.  On  this  branch  of  the  case  there 
was  no  evidence  to  sustain  the  verdict  because  of  a  ratifi- 
cation on  the  part  of  Dietz. 

3.  About  a  month  afler  the  return  of  the  verdict,  but 
before  the  rendition  of  the  judgment,  leave  was  given 
the  defendant  in  error  to  amend  its  petition  so  as  to  claim 
the  amount  of  ttie  Swick  note  from  Mr.  Dietz  on  account 
of  moneys  had  and  received  to  his  use.  This  amendment 
was  improperly  allowed,  for  it  changed  substantially  the 
nature  of  the  claim  made  up  to  that  time.  As  has  already 
been  stated,  and  perhaps  reiterated,  the  proceeds  of  the  dis- 
count of  these  notes  were  used  in  the  business  of  the 
Pressed  Brick  Company.  If  any  party  was  liable  as  for 
money  had  and  received  it  was  the  Pressed  Brick  Company 
and  not  Mr.  Dietz,  for  this  money  was  not  received  or  ap- 
plied to  his  use.  For  the  reason  that  there  was  no  evidence 
upon  which  the  verdict  can  be  sustained,  the  judgment  of 
the  district  court  is 

Reversed. 


590  NEBRASKA  REPORTS.  [Vol.  42 


Mete&lfv.  Bockoven. 


42~59o  Horace  C.  Metcalf  v.  Anna  S.  Bockoven. 

62    880 

Filed  November  8, 1894.    No.  664a 

Fartnership:  Evidence  or  Existence.  The  evidence  in  this 
caae  examined,  and  held  to  support  the  finding  of  the  district 
oonrt  ^  that  the  partnership  alleged  to  have  been  entered  into 
between  Horace  C.  Metcalf  and  Anna  S.  Bockoven,  as  set  oat  in 
the  amended  petition,  and  denied  by  her  answer,  never  existed." 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Irvine,  J. 

Edgar  H.  ScoUy  for  plaintiff  in  error,  cited :  Shortel  v. 
YounQy  23  Neb.,  408;  Oberf elder  v.  Kuvanaughy  29  Neb., 
431 ;  Mewman  v.  Monis^  52  Miss.,  405;  Plumer  v.  Lordy  5 
Allen  [Mass.],  460 ;  Freuaser  v.  Hensliaw,  49  la.,  41 ;  ScoU 
V.Conway,  58  N.Y.,  619;  May  v.  May,  9  Neh.,  22;  Third 
Nat  Bank  of  Buffalo  v.  Guenthery  1 23  N.  Y.,  568 ;  Rankin 
V,  West,  25  Mich.,  195;  GuUman  r.  Scannetl,  7  Cal.,  459; 
Newan  v,  Morris,  52  Miss.,  405 ;  German  Ins,  Co.  r.  -Hy- 
man,  34  Neb.,  704 ;  Bitter  v.  Eafhman,  61  N.  Y.,  513 ; 
Tiilman  v.  Shackleton,  15  Mich.,  447;  Duprey  v.  Skeak, 
57  la.,  361. 

Abbott  &  Caldwell  and  Breekenridge,  Breckenridge  &  Cro^ 
foot,  contra,  cited  :  Wilson  v,  Looniis,  55  111.,  352 ;  Carter 
V,  Martin,  15  S.  W.  Kep.  [Ky.],  663;  Payne  v.Thompson, 
44  O.  St.,  192;  Bowker  «?.  Bradford,  140  Mass.,  521 ;  Art- 
man  v.  Ferguson,  73  Mich.,  146 ;  WortTnan  v.  Price,  47  111., 
22;  Hyde  v.  Frey,  28  Fed.  Rep.,  819;  Longdate  Iron  Co. 
V.  Pomeroy  Coal  Co,,  34  Fed.  Rep.,  448. 

Raga]^,  C. 

Horace  C.  Metcalf  brought  this  suit  in  equity  in  the  dis- 
trict court  of  Douglas  county  against  Anna  S.  Bockoven 
and  Alfonso  J.  Metcalf.     He  alleged  in  his  petition,  in  sub- 
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stance,  that  about  the  let  of  August,  1890,  he  and  Mrs. 
Anna  S.  Bockoven  entered  into  a  copartnership  under  the 
name  and  style  of  Bockoven  &  Metcalf,  for. the  purpose  of 
engaging  in  the  wholesale  fruit  business  at  Grand  Island, 
Nebraska,  and  that  shortly  after  the  firm  removed  to  Chi- 
cago, Illinois;  that  for  the  purpose  of  carrying  on  said  busi- 
ness he  loaned  to  the  firm  its  entire  capital  stock,  amount- 
ing to  the  sum  of  $3,000,  for  which  it  was  agreed  he  should 
be  reimbursed ;  that  in  addition  to  the  capital  so  advanced 
he,  at  divers  times,  had  loaned  to  the  said  firm  other  large 
amounts  of  money  which  the  firm  agreed  to  repay  him  with 
interest  at  ten  per  cent  per  annum ;  that  in  April,  1891,  it 
was  agreed  between  himself  and  Mrs.  Bockoven  that  the 
partnership  existing  between  them  should  be  dissolved,  and 
that  Mrs.  Bockoven  and  Alfonso  J.  Metcalf  should  con- 
tinue the  firm  business  under  the  same  firm  name ;  that  in 
pursuance  of  this  agreement  the  copartnership  between  him 
and  Mrs.  Bockoven  was  in  fact  dissolved,  and  Alfonso  Met- 
calf and  Mrs.  Bockoven  continued  the  business  under  the 
old  firm  name,  agreeing  to  become  jointly  and  severally 
liable  to  him  for  the  amounts  of  money  due  him  from  tlie 
old  copartnership.     He  prayed  that  an  accounting  might  be 
had  between  himself  and  Mrs,  Bockoven  and  Alfonso  Met- 
calf, and  that  he  might  have  judgment  against  them,  and 
each  of  them,  for  the  amount  found  due  him.     The  answer 
of  Mrs.  Bockoven,  so  far  as  material  here,  was  a  general 
denial  of  all  the  allegations  of  Metcalf 's  petition.     Pre- 
paratory to  ordering  an  accounting  in  the  case  the  district 
court  tried  the  issue  made  by  the  pleadings  as  to  the  exist- 
ence of  the  copartnership  alleged  to  exist  between  Horace 
Metcalf  and  Mrs.  Anna  S.  Bockoven,  and  between  Mrs. 
Anna  S.  Bockoven  and  Alfonso  J.  Metcalf,  and  on  these 
issues  the  court  found :  '^  That  the  partnership  alleged  to 
have  been  entered  into  between  Horace  C.  Metcalf  and 
Anna  S.  Bockoven,  as  set  out  in  the  amended  petition,  and 
denied  by  her  answer,  never  existed.     I  do  further  find  that 
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no  copartnership  ever  existed  between  the  defendant  Anna 
S.  Bockoven  and  her  co-defendant,  Alfonso  J.  Metcalf.  I 
do  further  find  that  the  plaintiff,  by  reason  of  the  non-ex- 
istence of  such  copartnership  between  himself  and  said 
Anna  S.  Bockoven,  is  not  entitled  to  any  accounting  as 
prayed.''  And  thereupon  the  district  court  rendered  a 
judgment  dismissing  Horace  C.  Metcalf 's  action.  To  re- 
verse this  judgment  the  plaintiff  prosecutes  proceedings  in 
error  to  this  court. 

The  principal  argument  of  the  plaintiff  in  error  is  that 
the  finding  by  the  district  court,  that  no  copartnership  ex- 
isted between  Horace  Metcalf  and  Mrs.  Bockoven,  is  not 
supported  by,  and  is  contrary  to,  the  evidence.  We  shall 
not  stop  to  quote  this  evidence,  nor  any  considerable  part 
of  it,  but  we  have  not  the  slightest  doubt  that  the  findings 
made  by  the  district  court  are  the  only  ones  that  could  have 
been  correctly  made  under  the  evidence.  There  is  no  evi- 
dence in  this  record  which  even  tends  to  show  that  Mrs. 
Bockoven  and  Alfonso  Metcalf  were  ever  copartners  in  any 
business  whatever.  The  evidence  does  show  that  some  time 
in  September,  1890,  Mrs.  Bockoven's  husband,  C.  A.  Bock- 
oven, entered  into  a  copartnership  with  Horace  Metcalf; 
that  they  were  to  be  partners  in  carrying  on  a  produce  busi- 
ness, and  the  evidence  shows  that  for  some  reason  Mr. 
Bockoven  did  not  wish  his  name  used  in  this  copartnershi^j 
and  by  the  agreement  between  him  and  Metcalf,  he,  Bock- 
oven, was  to  be  Metcalf 's  partner  and  do  business  with  him 
as  a  partner,  but  in  the  name  of  his,  Bockoven's,  wife;  and 
that  they  <lid  so  conduct  the  partnership  business.  The  ar- 
ticles of  copartnership  between  Horace  Metcalf  and  Mr. 
B(K'koven  recite  that  a  copartnership  had  been  entered  into 
between  Horace  Metcalf  and  Mrs.  Bockoven.  These  arti- 
cles of  copartnership  are  signed  by  Horace  Metcalf  in  per- 
son and  Anna  S.  Bockoven  by  her  husband.  At  the  time 
this  article  of  copartnership  was  signed  and  entered  into, 
Horace  Metcalf  had  never  seen  Mrs.  Bockoven.     She  never 
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pat  any  money  into  this  business  nor  expended  any  time 
towards  its  conduct.  In  fact  she  had  nothing  whatever  to 
do  with  the  business.  It  was  not  her  business  and  she  had 
no  interest  in  it.  It  was  the  business  and  copartnership  of 
her  husband  and  Horace  Metcalf,  although  her  husband's 
part  of  the  business  was  conducted  in  her  name.  That  fact, 
however,  did  not  make  her  the  partner  as  between  her  and 
Horace  Metcalf.  Horace  Metcalf  and  Mr.  Bockoven  might 
have  agreed  that  their  copartnership  business  should  be  con- 
ducted in  the  name  of  Lorenzo  Crounse,  and  he  might  have 
known  and  consented  to  that  arrangement,  and  yet  as  be- 
tween him  and  Horace  Metcalf  and  Mr.  Bockoven  he  would 
not  have  been  their  partner.  We  are  not  called  upon  in 
this  case  to  pass  upon  the  question  as  to  whether  a  married 
woman  has  the  power  to  enter  into  a  copartnership  agree- 
ment with  her  husband  or  another  person ;  nor  are  we  called 
upon  to  determine  whether  Mrs.  Bockoven,  by  permitting 
her  name  to  be  used  as  a  partner  in  this  copartnership  be- 
tween Horace  Metcalf  and  her  husband,  thereby  estopped 
herself  from  asserting  that  she  was  not  a  partner  of  Hor- 
ace Metcalf  as  against  the  creditors  of  this  firm.  This 
question  is  not  before  us.  She  certainly  is  not  estopped 
from  showing  the  actual  facts  in  the  case  as  against  Horace 
Metcalf.  He  never  made  any  contract  of  copartnership 
with  Mrs.  Bockoven.  He  did  not  rely  upon  the  property 
of  Mrs.  Bockoven  or  her  especial  fitness  for  conducting  a 
produce  business  at  the  time  he  ma<}e  this  contract  of  part- 
nership with  her  husband.  He  never  loaned  the  firm  any 
money  on  the  faith  and  credit  of  Mrs.  Bockoven's  name  or 
property.  This  entire  arrangement  between  Horace  Met- 
calf and  C.  A.  Bockoven  is  apparently  a  very  poorly  dis- 
guised scheme  by  which  C.  A.  Bockoven  and  Horace  Met- 
calf attempted  to  enable  the  former  to  engage  in  business 
and  shield  the  profits  arising  from  such  business  from  his 
creditors.  But  whatever  money  or  property  that  at  any 
time  belonged  to  the  firm  of  Metcalf  &  Bockoven,  which 
42 
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was  not  the  property  of  Metcalf,  was  none  the  less  the 
property  of  Mr.  Bockoven.  The  jadgment  of  the  district 
court  18 

Affirmed. 


Irvine,  C,  not  sitting. 


E.  W.  Jeffres  v.  E.  F.  Cashman  et  al. 

■42~m\  Filed  Noysmbbr  8, 1894.    No.  6532. 

Heview.  Where  the  errors  aasigned  and  argued  here  are  that  the 
trial  oonrt  erred  in  giving  and  refosing  to  give  certain  instnie- 
•  tione,  and  it  appears  from  the  evidence  that  the  verdict  returned 
hy  the  jury  and  the  jadgment  pronounced  thereon  by  the  di8> 
trict  court  are  the  only  ones  that  could  have  been  rightiiilly  le- 
tamed  and  pronounced,  this  court  will  not  examine  the  etrois 
assigned.    Everett  v.  Hobleman,  15  Neb.,  376,  reaffirmed. 

Error  from  the  district  court  of  Greeley  county.  Tried 
below  before  Harrison,  J. 

X  C.  HecMj  J.  R.  Swain^  and  O.  C.  Wright,  for  plaintiff 
in  error. 

T,  J.  D(yyle  and  Jf.  B.  Oearon,  contra, 

Ragan,  C. 

This  is  an  action  of  replevin  for  a  span  of  mules,  a  wagon^ 
and  a  set  of  double  harness,  brought  in  the  district  court 
of  Greeley  county  by  Elias  W,  Jeflres  against  E.  F.  Cash- 
man.  Cashman  had  a  verdict  and  judgment,  and  Jefires 
brings  the  case  here  for  review. 

The  facts  as  disclosed  by  the  bill  of  exceptions  are :  That 
Cashman  bought  this  property  from  one  Farrell  and  paid 
him  for  it,  but  he  did  not  at  once  take  the  property  from 
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FarrelFs  possession.  A  day  or  two  after  Cashman  pur- 
chased the  property  one  Gillespie,  without  the  consent^ 
knowledge,  or  permission  of  Cashman,  obtained  possession 
of  this  property,  and  mortgaged  it  to  Jeffres  to  secure  the 
payment  of  a  promissory  note  which  it  appears  Gillespie 
had  given  to  Jeffres.  Soon  after  this  Cashman  learned  that 
Gillespie  was  in  possession  of  the  property  and  had  mort- 
gaged it  to  Jeffres,  and  he,  Cashman,  at  once  took  the  prop- 
erty from  Gillespie,  and  thereupon  Jeffres  brought  this 
action,  claiming  a  special  ownership  of  the  property  by 
reason  of  the  chattel  mortgage  made  by  Gillespie. 

The  errors  assigned  and  argued  by  counsel  for  plaintiff 
in  error  in  their  brief  relate  to  instructions  given  and  re- 
fused by  the  district  court.  We  shall  not  consider  these 
errors,  nor  any  of  them,  because  the  verdict  rendered  by 
the  jury  and  the  judgment  pronounced  thereon  by  the  dis- 
trict court  are  the  only  ones  that  could  have  been  rightfully 
returned  and  rendered  under  the  evidence  in  the  case.  The 
plaintiff  in  error  could  not  possibly  have  been  prejudiced 
by  any  instruction  given  or  refused  by  the  district  court, 
and  if  the  court  erred  in  giving  or  refusing  to  give  any  in- 
struction in  the  case,  so  far  as  the  plaintiff  in  error  is  con- 
cerned, it  was  error  without  prejudice.  Such  error  would 
offer  no  reason  for  reversing  the  judgment.  {Everett  v, 
HcblemaUy  16  Neb.,  376.)  And  a  new  trial  will  ndt  be 
granted  because  the  court  erred  in  its  instructions  to  the 
jury  where  the  verdict  returned  an^  the  judgment  rendered 
are  the  only  ones  that  could  have  been  rightfully  returned 
and  rendered  under  the  evidence.  {Mann  v.  Welton,  21  Neb., 
541.)  Gillespie  had  neither  title  to,  nor  lien  upon,  this 
property,  nor  did  he  have  any  right  to  the  possession  of  it, 
and  hence  he  could  convey  no  interest  in  this  property  or 
any  lien  thereon  to  Jeffres  by  the  chattel  mortgage.  The 
jodgment  of  the  district  court  is 

Affirmed. 

Harrison,  J.,  not  sitting. 
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William  R.  Wright  et  al.,  appellants,  v.  Lafay- 
ette Grimes,  appellee. 

Filed  November  8, 1894.    No.  5095. 

Action  to  Quiet  Title:  Review  of  Judgment:  Suffigienct 
OF  Evidence.  The  evidence  in  this  case  examined,  and  found 
to  support  the  finding  of  the  district  coart,  and  the  decree  is 
affirmed. 

Appeal  from  the  district  court  of  Johnson   county. 
Heard  below  before  Broady,  J. 

T.  Appdget  and  C.  K.  Chamberlain^  for  appellants. 

8,  P.  Davidson  and  J.  Hail  Hitchcock,  contra. 

Raoan,  C. 

On  the  13th  day  of  August,  1890,  William  R.  Wright 
and  Sytha  Phillips  brought  this  suit  in  the  district  court 
of  Johnson  county  against  Lafayette  Grimes  et  al.  In 
their  petition  Wright  and  Phillips  set  out  that  they  were 
the  owners  of  the  following  described  real  estate,  situate 
in  Johnson  county,  Nebraska,  to-wit:  The  west  half  of 
the  southwest  quarter  of  section  25,  and  the  southeast 
quarter  of  the  southeast  quarter  of  section  26,  all  in  town- 
ship 6  north  and  range  9  east  of  the  6th  P.  M.;  that  they 
were  th&  owners  of  said  land  by  inheritance  from  one  Hi- 
ram J.  Wright,  to  whom  the  lands  were  patented  by  the 
United  States  government  in  1861;  that  the  defendant 
Grimes  claimed  title  to  said  lands  under  and  by  virtue  of  a 
tax  deed  dated  November  24,  1874;  they  alleged  that  said 
tax  deed  was  void  for  numerous  reasons  assigned  in  the 
petition ;  they  prayed  for  an  accounting  of  the  rents,  profits^ 
taxes,  and  interest  and  improvements  on  said  land,  and 
offered  to  pay  whatever  the  court  might  find  to  be  due 
Grimes  by  reason  thereof,  and  prayed  that  said  tax  title 
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might  be  canceled,  and  that  the  title  to  said  lands  might 
be  confirmed  and  quieted  in  them,  the  said  Wright  and 
Phillips.  Grimes,  in  his  answer  to  this  petition,  alleged, 
in  substance,  that  Wright  and  Phillips  had  brought  against 
him,  in  the  district  court  of  Johnson  county,  a  suit  in  all 
respects  similar  to  the  one  at  bar,  on  the  8th  of  December, 
1888,  and  that  on  the  26th  day  of  December,  in  said  year, 
he  had  compromised  and  settled  said  case  with  them  by 
paying  them  $410  in  cash,  and  that  they  had  then  and 
there  executed  and  delivered  to  him  a  quitclaim  deed  of 
all  their  interests  in  said  lands;  that  said  deed  was  duly 
witnessed,  acknowledged,  and  recorded,  and  that  at  the 
same  time  the  said  Wright  and  Phillips  had  voluntarily 
dismissed  the  said  action  brought  by  them  December  8, 
1888,  and  he  prayed  that  the  title  to  said  lands  as  against 
the  said  Wright  and  Phillips  might  be  quieted  and  con- 
firmed in  him.  To  this  answer  Wright  and  Phillips  re- 
plied, admitting  the  execution  and  delivery  of  the  deed  of 
'  December  26,  1888,  the  bringing  of  the  suit  December  8, 
1888,  and  its  dismissal  by  them,  and  the  receipt  from 
Grimes  of  the  said  sum  of  S410  as  a  consideration  for  the 
execution  of  said  quitclaim  deed;  but  they  alleged  that 
said  dismissal  of  said  action  and  the  said  quitclaim  deed 
were  procured  by  false  and  fraudulent  representations  made 
to  them  by  Grimes,  his  agents  and  attorneys,  and  relied 
upon  by  them,  the  said  Wright  and  Phillips,  and  but  for 
which  said  false  and  fraudulent  representations  they  would 
not  have  executed  said  deed  and  dismissed  said  suit.  The 
district  court  found  and  decreed  the  issues  in  favor  of 
Grimes,  and  Wright  and  Phillips  bring  the  ca?e  here  on 
appeal.  The  evidence  on  which  the  district  court  acted 
was  very  conflicting,  but  after  a  careful  consideration  of 
it  we  cannot  say  that  the  finding  made  by  the  district  court 
18  unsupported  by  the  evidence,  and  for  that  reason  the 
decree  is 

Affirmed. 
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Peter  Burmood  v.  Farmers  Union  Insurance 

Company, 

Filed  Novbmbeb  8, 1894.    Na  6778. 

1.  Mutual  Insurauce:  Rkoovebt  of  Assessments:  Defense: 
Auditoe's  Certificate.  In  a  suit  by  a  mataal  insaranoe 
company  organized  ander  the  laws  of  this  state  against  one  of 
its  members  for  assessments  levied  against  him  to  pay  losses  of 
the  insarance  company,  the  fact  that  the  auditor  of  the  state 
had  refased  the  insarance  company  a  certificate  of  authority  to 
continue  doing  business  in  the  state  is  not  a  defense,  as  the  re- 
fusal of  the  auditor  was  only  a  prohibition  upon  the  insurance 
company  from  taking  new  risks. 


2.  :  :  Contracts  With  Other  Companies.    Neither 

is  it  a  defense  to  such  an  action  that  the  directors  of  the  mutual 
company  had  made  a  contract  with  another  insurance  company 
whereby  it  was  agreed  that  the  mutual  company  should  use  its 
iufluence  with  its  members  to  induce  them  to  insure  their  prop- 
erty in  another  insurance  company,  and  agreed  to  surrender  to  * 
its  members,  who  should  do  so,  their  insurance  and  membership 
contract 

3.  ;  :  .  Whether  the  directon  of  a  mutual  in- 
surance company  had  any  authority  to  make  such  contract,  not 
decided. 

4.  Cancellation  of  Mutual  Insurance   Contract  Upon 

Bequest  of  Member  of  Company.  A  membership  and 
insurance  contract  between  a  mutual  insurance  company  and 
one  of  its  members  provided  that  the  insurance  contract  might 
be  canceled  at  the  request  of  a  member  by  his  paying  all  assess- 
ments against  him  to  date  of  such  request,  together  with  a  can- 
cellation fee  of  |2,  and  surrendering  to  the  insurance  company 
the  membership  insurance  contract  A  member  surrendered 
his  insurance  contract  and  paid  the  cancellation  fee,  but  neg- 
lected to  pay  an  assessment  due  from  him  at  the  date  of  surren- 
dering his  insurance  contract,  ffeld^  That  the  insurance  and 
membership  contract  remained  in  force. 

Error  from  the  district  court  of  Hall  county.     Tried 
below  before  Thompson,  J. 
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See  opinion  for  statement  of  the  case. 
W.  H.  Thompson,  for  plaintiff  in  error. 

J.  jH".  Randall,  contra: 

The  refusal  of  the  auditor  of  publio  accounts  to  issue 
to  the  company  a  certificate  cannot  be  pleaded  by  a  member 
as  a  defense  to  an  action  for  an  assessment  {WUmingUm  & 
a.  R.  Co.  V.  Reid,  13  Wall.  [U.  S.],  266;  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  [U.  S.],  642;  3  Parsons,  Con- 
tracts [7th  ed.],  sec.  533 ;  Union  P.  R.  Co.  v.  United  States, 
99  U.  S.,  402 ;  Commonwealth  v,  Essex  Co.,  13  Gray  [Mass.], 
239;  MiUer  v.  StaU,  15  Wall.  [U.  S.],  498 ;  Shields  v.  Ohio, 
95  U.  S.,  324 ;  Orien  v.  Riddle,  8  Wheat.  [U.  8.],  84 ;  Sink- 
ing Fund  Cases,  99  U.  S.,  737 ;  Calder  v.  Bull,  3  Dal. 
[U.  8.],  388.) 

The  contract  with  the  other  company  was  no  defense  to 
the  action.  {Hoyt  v.  Thompson,  19  N.  Y.,  217 ;  1  Beach, 
Private  Corporations,  sees.  232,  237;  United  States  Bank 
v.Dandridge,  12  Wheat.  [U.  8.],  112.) 

The  plaintiff  in  error  could  not  require  the  company  to 
cancel  the  policy  without  paying  the  amount  due  on  the 
assessments.  He  is  liable  for  the  amount  due.  {Sands  v. 
Hill,  42  Barb.  [N.  Y.],  651 ;  Neeley  v.  Onondaga  County 
Mutual  Ins.  Co.,  7  Hill  [N.  Y.],  51 ;  May,  Insurance  [2d 
ed.],  sec.  67;  Alliance  Mviual  Ins.  Co.  v.  Swift,  10  Cush. 
[Mass.],  434 ;  American  Ins.  Co.  v.  Woodruff,  34  Mid).,  6 ; 
Fanners  Union  Ins.  Co.  v.  Wilder,  35  Neb.,  572.) 

Rag  AN,  C. 

The  Farmers  Union  Insurance  Company  (hereinafter 
called  the  '^ Insurance  Company'^)  was  a  mutual  insurance 
<^mpany  organized  under  chapter  43,  Compiled  Statutes, 
1 893.  Peter  Burmood  became  a  member  of  said  Insur- 
ance Company,  and  on  his  application  therefor  the  Insur- 
ance Company  issued  to  him  a  contract  of  insurance,  in  and 
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by  which  it  agreed  to  insure  his  property  in  the  sum  of 
$2,250  against  loss  or  damage  by  fire,  lightning,  etc.,  for  a 
term  of  five  years  from  the  3d  day  of  January,  1889.  In 
consideration  of  this  contract  of  insurance  Burmood  agreed 
to  pay  to  the  Insurance  Company  the  sum  of  $67.60  in 
twenty  assessments,  not  more  than  four  of  such  assessments 
to  be  payable  in  any  one  year,  nor  a  greater  amount  than 
twenty-five  per  cent  of  the  above  named  premium  to  be 
assessed  in  any  one  year.  The  contract  of  insurance  also 
provided  that  it  might  be  canceled  at  the  request  of  Bnr- 
mood by  his  paying  all  assessments  up  to  the  date  of  such  re- 
quest, together  with  $2  as  a  cancellation  fee,  and  surrender- 
ing the  insurance  policy  or  certificate  of  membership.  The 
Insurance  Company  brought  this  suit  in  the  district  court 
of  Hall  county  against  Burmood  to  recover  the  balance  of 
the  premium  promised  by  him  to  be  paid  in  consideration 
of  his  membership  in  the  company  and  of  the  contract  of 
insurance  issued  by  the  Insurance  Company  indemnifying 
him  against  loss  or  damage  to  his  property.  The  Insur- 
ance Company  had  a  verdict  and  judgment,  and  Burmood 
brings  the  case  here  on  error.  • 

All  the  errors  assigned  and  relied  upon  here  for  a  re* 
versal  of  the  judgment  may  be  considered  under  three 
heads. 

1.  It  appears  that  in  February,  1892,  the  auditor  of 
state  refused  the  Insurance  Company  a  certificate  of  au- 
thority for  continuing  the  business  of  insurance  in  the  state 
of  Nebraska.  The  refusal  of  the  auditor  to  permit  the  In- 
surance Company  to  do  business  in  the  state  of  Nebraska 
subsequent  to  the  1st  of  January,  189^,  while  it  prohibited 
the  Insurance  Company  from  taking  new  risks,  was  not  a 
prohibition  on  the  Insurance  Company^s  collecting  assess- 
ments and  premiums  from  its  members  for  the  purpose  of 
paying  losses  that  had  or  might  thereafter  occur  on  businesB 
already  done,  and  consequently  the  action  of  the  auditor 
of  state  is  not  a  defense  to  Burmood  in  this  action. 


r 
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2.  About  the  time  that  the  auditor  of  the  state  refused 
the  InsuraDoe  Company  a  certificate  for  taking  risks  and 
doing  business  in  the  state  of  Nebraska  the  directors  of  the 
Insurance  Company  entered  into  an  agreement  with  the 
Continental  Insurance  Company.  By  the  terms  of  this 
agreement  it  agreed  to  give  the  Continental  Insurance 
Company  a  list  of  the  agents  in  the  employ  of  the  Mutual 
Company  in  Nebraska,  with  their  post-office  addresses,  and 
it  agreed  to  use  its  influence  in  order  to  have  its  members 
insure  their  property  in  the  Continental  Insurance  Com- 
pany, that  company  agreeing  to  carry  the  insurance  at  three 
per  cent,  and  in  case  any  member  of  the  Insurance  Com- 
pany should  avail  himself  of  the  privilege  of  insuring  his 
property  with  the  Continental  Insurance  Company,  then 
such  member's  premium  and  his  contracts  held  by  the  In- 
surance Company  were  to  be  surrendered  to  him.  We  are 
not  called  upon  in  this  case  to  decide  whether  the  Insurance 
Company,  or  its  board  of  directors,  had  any  authority  to 
enter  into  this  contract  with  the  Continental  Insurance 
Company.  Burmood  did  not  avail  himself  of  the  oppor- 
tunity of  insuring  his  property  in  the  Continental  Insur- 
ance Company  and  then  taking  up  his  contract  with  the 
Insurance  Company  of  which  he  was  a  member.  Not- 
withstanding the  contract  made  with  the  Continental  Com- 
pany the  Farmers  Union  Insurance  Company  continued  to 
exist.  Its  contracts  with  its  members,  and  the  agreements 
of  the  members  with  the  company  and  with  each  other  re- 
mained wholly  unaffected  by  this  agreement;  and  the  mak- 
ing or  the  existence  of  the  contract  between  the  Insurance 
Company  and  the  Continental  Company  cannot  be  pleaded 
by  Burmood  as  a  defense  to  this  action. 

3.  On  the  9th  day  of  July,  1892,  Burmood  surrendered 
his  policy  to  the  Insurance  Company,  and  paid  to  it  a  can- 
cellation fee  of  (2,  and  he  now  insists  that  on  that  date  he 
ceased  to  be  a  member  of  the  cx)mpany ;  that  the  contract 
between  him  and  the  company  was  then  and  there  rescinded, 
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and  that  therefore  he  is  not  liable  in  this  action.  Bat  this 
defense  must  also  fail.  Under  the  contract  between  the 
Insurance  Company  and  Burmood,  if  Burmood  wished  to 
cancel  such  contract  and  be  relieved  from  any  liability 
thereon,  it  was  only  necessary  for  him  to  surrender  the  pol- 
icy to  the  company  and  pay  the  Insurance  Company  a  can- 
cellation fee  of  (2;  but  he  was  also  required  by  the  policy 
to  pay  all  assessments  made  against  him  up  ta  date.  At 
the  time  Burmood  surrendered  his  policy  to  the  Insurance 
Company  there  were  assessments  due  against  him  and  un- 
paid of  $6.60,  which  assessments  he  has  never  paid.  The 
contract  of  insurance,  then,  has  never  been  canceled ;  and 
if  a  loss  had  occurred  to  the  property  of  Burmood  at  any 
time  prior  to  the  date  of  the  rendition  of  the  judgment 
herein,  January  6,  1894,  the  company  would,  so  far  as  the 
existence  or  non-existence  of  tlie  contract  is  concerned,  have 
been  liable  for  such  loss.  This  contract  is  a  mutual  one; 
not  one  that  can  be  rescinded  at  the  whim  of  either  party 
thereto,  but  can  only  be  rescinded  or  canceled  in  the  manner 
provided  by  its  terms.  Mr.  Burmood  having  failed  to  pay 
the  assessments  due  against  him  at  the  time  he  surrendered 
his  policy  and  paid  ttie  cancellation  fee,  the  policy  was  not 
canceled.  There  is  no  error  in  the  record  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 


John  W.  Connor  et  al.  v.  Omaha  National  Bank. 

Filed  Novembeb  8,  1894.    No.  5801. 

Poreign  Voluntary  Assignments:  Validity:  Acnoir  to 
Recover  Deposit:  Rights  of  Assignees.  One  France,  a 
citizen  of  Wyoming,  made  an  assignment  there  for  the  benefit 
of  hiB  creditors.  At  the  date  of  the  assignment  he  had  on  de- 
posit to  his  credit,  and  subject  to  his  check,  | in  a  bank  of 

this  state.     The  day  after  the  assignment  the  bank  applied  the 
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money  it  held  on  deposit  to  the  discharge  of  the  nnmatared 
notes  of  France  held  hy  it.  The  assignment  law  of  Wyoming 
provided  that  an  assignment  for  the  benefit  of  creditors  should 
be  in  writing,  subscribed  and  acknowledged  by  the  assignor,  and 
before  taking  effect  filed  and  recorded  in  the  office  of  a  probate 
judge;  that  within  twenty  days  after  making  an  assignment 
the  assignor  should  make  an  inventory,  verified  by  his  affidavit, 
of  his  assets,  liabilities,  debtors,  and  creditors,  and  file  the  same 
with  the  probate  judge;  that  *'an  assignment  for  the  benefit  of 
creditors  is  void  against  creditors  of  the  assignor  «  «  « 
unless  it  is  recorded,  and  unless  the  inventory  required  is  filed 
«  *  «  within  twenty  days  after  the  date  of  the  assignment." 
The  assignees  of  France  sued  the  l)ank  in  a  court  of  this  state 
for  the  money  he  had  on  deposit  therein  at  the  date  he  made  an 
assignment,  and  on  the  trial  failed  to  prove  that  France,  within 
twenty  days  after  making  such  assignment,  made  and  filed  the 
inventory  required  by  the  Wyoming  statute.  Held,  That  the 
assignees  were  not  entitled  to  recover,  as  the  failure  of  the  as- 
signor to  make  and  file,  within  twenty  days,  the  inventory  re- 
quired by  the  law,  rendered  the  assignment  absolutely  void. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  DoAiJE,  J. 

John  L,  Webster^  for  plaintiffs  in  error. 

Hall,  McOalloch  &  English,  contra. 

Ragan,  C. 

On  the  16th  day  of  March,  1888,  one  James  France, 
of  Carbon  county,  Wyoming,  made  there  a  general  assign- 
ment for  the  benefit  of  his  creditors,  naming  John  W. 
Connor  and  William  R.  Brown,  assignees.  At  the  date  of 
this  assignment  France  had  on  deposit  to  his  credit,  and 
subject  to  check,  in  the  Omaha  National  Bank  the  sum  of 
$6,196.40.  On  the  17th  day  of  March,  1888,  the  bank 
applied  the  money  it  held  on  deposit  belonging  to  France 
to  the  payment  and  discharge  of  two  notes  held  by  it 
against  France,  which  were  not  then  due.  On  the  31st 
day  of  January,  1890,  the  assignees  of  France  brought 
this  suit  in  the  district  court  of  Douglas  county  against  the 
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Omaha  National  Bank  to  recover  the  said  sum  of  (6^196.40, 
which  France  had  on  deposit  in  said  bank  to  his  credit  at 
the  date  he  made  said  assignment  for  the  benefit  of  his 
creditors.  The  case  was  tried  without  the  intervention  of 
a  jury,  and  resulted  in  a  finding  and  judgment  in  favor  of 
the  bank,  and  the  assignees  prosecute  proceedings  in  error 
here. 

In  view  of  the  conclusion  we  have  reached,  it  becomes 
unnecessary  to  consider  all  the  questions  presented  and 
argued  by  the  able  counsel  in  their  briefs  filed  herein. 

The  assignment  law  of  Wyoming  was  introduced  in  evi- 
dence on  the  trial  of  the  case,  and  is  in  the  record.  Sec* 
tion  92  of  this  law  provides  that  an  insolvent  debtor  may, 
in  good  faith,  execute  an  assignment  of  all  his  property  to 
one  or  more  assignees  for  the  benefit  of  his  creditors.  By 
section  97  of  said  law  it  is  provided  that  an  assignment  for 
the  benefit  of  creditors  must  be  in  writing,  subscribed  by 
the  assignor  or  by  his  agent  thereto  authorized  by  writing; 
must  be  acknowledged,  or  proved  and  certified,  and  before 
the  same  shall  be  in  force,  must  be  filed  and  recorded  in 
the  office  of  the  probate  judge  of  the  proper  county.  Sec- 
tion 100  of  the  law  is  as  follows :  **  Within  twenty  days 
after  an  assignment  is  made  for  the  benefit  of  creditors, 
the  assignor  must  make  and  file  in  the  manner  prescribed 
by  section  102  a  full  and  true  inventory  showing:  (1)  All 
the  creditors  of  the  assignor;  (2)  the  place  of  residence  of 
each  creditor,  if  known  to  the  assignor;  if  not  known,  the 
fact  must  be  so  stated;  (3)  the  sum  owing  to  each  creditor, 
and  the  nature  of  each  debt  or  liability,  whether  arising  on 
written  security,  account  or  otherwise ;  (4)  the  true  consid- 
ation  of  the  liability  in  each  case  and  the  place  where  it 
arose;  (5)  every  existing  judgment,  mortgage  or  other  se- 
curity for  the  payment  of  any  debt  or  liability  of  the  as- 
signor; (6)  all  the  property  of  the  assignor  at  the  date  of 
the  assignment,  which  is  exempt  by  law  from  execution; 
and  (7)  all  of  the  assignor's  property  at  the  date  of  the  as- 
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sigument,  both  real  and  personal,  of  every  kind,  not  so 
exempt,  and  the  incumbrances  existing  thereon,  and  all  ' 
vouchers  and  securities  relating  thereto,  and  the  value  of 
such  property,  according  to  the  best  knowledge  of  the  as- 
signor/' Section  101  of  the  law  provides  that  the  assignor 
shall  make  an  a£Bdavit,  and  file  the  same  with  the  inven- 
tory required  by  section  100,  in  which  affidavit  he  shall 
state  that  such  inventory  is  just  and  true  according  to  the 
best  of  his  knowledge.  Section  102  provides:  ''An  as- 
signment for  the  benefit  of  creditors  must  be  recorded,  and 
the  inventory  required  by  section  100  filed  with  the  pro- 
bate judge  of  the  county  in  which  the  assignor  resided 
at  the  date  of  the  assignment,  or  if  he  did  not  then  reside 
in  this  territory,  with  the  probate  judge  of  the  county  in 
which  his  principal  place  of  business  was  then  situated,  or 
if  he  had  not  then  a  residence  or  place  of  business  in  this 
territory,  with  the  probate  judge  of  the  county  in  which  the 
])rincipal  part  of  the  assigned  property  was  then  situated.'^ 
Section  104  of  the  law  is  as  follows :  ''An  assignment  for 
the  benefit  of  creditors  is  void  against  creditors  of  the  as- 
signor, and  against  purchasers  and  incumbrancers  in  good 
faith  and  for  value,  unless  it  is  recorded  and  unless  the  in- 
ventory required  is  filed  'pursuant  to  this  chapter  within 
twenty  days  after  the  date  of  the  assignment/' 

Under  the  issues  made  by  the  pleadings  in  this  case,  in 
order  for  the  assignees  to  recover  therein  it  was  necessary 
for  them  to  prove  that  France  made  an  assignment  for  the 
benefit  of  his  creditors;  that  it  was  in  writing  and  sub- 
scribed by  him  or  his  agent ;  that  it  was  acknowledged  or 
proved  and  certified,  and  filed  and  recorded  in  the  office  of 
the  probate  judge  of  said  Carbon  county ;  and  it  was  also 
necessary  for  him  to  prove  that  within  twenty  days  after 
France  made  the  assignment,  that  he  made  and  filed  the 
inventory  as  required  by  section  100  of  the  act.  The  as- 
signees proved  on  the  trial  that  France  had  made  an  as- 
signment to  them  for  the  benefit  of  his  creditors;  that 
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they,  the  assigoees,  had  accepted  the  trust  The  origiDal 
deed  of  assignment  was  produced  and  read  in  evidence  on 
the  trial  of  the  case.  If  France  ever  made  the  inventory 
required  by  section  100  of  the  assignment  act  quoted  above, 
it  was  not  offered  on  tlie  trial.  The  only  evidence  upon 
the  subject  was  that  of  a  deputy  county  clerk  of  said  Car- 
bon county,  and  was  as  follows: 

Q.  Mr.  Henderson,  do  you  know  of  an  inventory  being 
prepared  and  filed  at  any  time  within  twenty  days  after  the 
16th  day  of  March,  1888? 

A.  I  do. 

Q.  Do  you  know  who  wrote  up  that  inventory? 

A.  I  do. 

Q.  Who  wrote'it? 

A.  Myself  and  a  gentleman  by  the  name  of  Mr.  Smith. 

If  it  can  be  said  that  this  evidence  was  sufficient  to  es- 
tablish that  an  inventory  was  made  and  filed  by  France  as 
required  by  section  100,  it  still  falls  far  short  of  establish- 
ing that  France,  within  twenty  days  from  the  date  he  made 
the  assignment  for  the  benefit  of  his  creditors,  made  and 
filed  the  inventory  required  by  section  100.  The  question 
then  is  whether  the  making  and  filing,  within  twenty  days 
from  the  date  of  the  assignment  by  France,  of  the  inven- 
tory required  by  section  100  was  essential  to  the  validity 
of  such  assignment  We  think  it  was.  Section  104  of 
the  assignment  law  of  Wyoming  expressly  declares  un- 
less such  inventory  is  made  and  filed  within  twenty  days 
after  the  date  of  the  assignment  that  the  assignment  shall 
be  absolutely  void.  In  Matlier  v.  MoMiUan,  60  Wis.,  546, 
it  was  held  that  the  failure  of  an  assignor  to  make  and  file 
a  correct  inventory  and  list  of  creditors  within  ten  days 
after  the  execution  by  him  of  a  voluntary  assignment, 
rendered  such  assignment  absolutely  void  under  a  statute 
which  provided  that  '^'a  failure  to  make  and  file  such  in- 
ventory and  list  shall  render  such  assignment  void.'  '^  But 
it  is  argued  by  counsel  for  the  assignees  that  their  assignor 
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was  not  required  by  the  law  to  make  and  file  the  inventory 
by  said  section  100  until  within  twenty  days  after  the  date 
of  the  assignYnenty  March  16;  and  that  as  the  bank  appro- 
priated the  money  of  France  on  the  17th  of  March  and 
before  his  notes  to  it  matured  and  nineteen  days  before  the 
time  expired  in  which  France  could  file  an  inventory, 
the  bank  cannot  now  insist  upon  the  failure  of  France  to 
file  an  inventory  as  a  defense  to  this  action.  We  cannot 
agree  to  this  argument.  Whether  the  bank  rightfully  or 
wrongfully  appropriated  to  its  use  the  money  which  France 
had  on  deposit  is  not  the  question.  These  assignees  could 
not  recover  the  money  without  showing  that  France  had 
made  a  legal  and  valid  assignment;  and  since  the  making 
and  filing  of  the  inventory  required  by  the  law  was  neces- 
sary to  the  validity  of  the  assignment,  the  assignees  could 
not  recover  without  proving  the  making  and  filing  of  such 
inventory.  The  evidence  produced  in  the  district  court 
did  not  establish  that  France  had  made  a  valid  assignment 
for  the  benefit  of  his  creditors,  and  the  burden  of  proving 
this  was  upon  the  assignees ;  and  in  the  absence  of  evi- 
dence establishing  the  fact  that  France  had  made  an  assign- 
ment to  these  assignees  for  the  benefit  of  his  creditors,  and 
that  such  assignment  was  valid  under  the  laws  of  the  state 
of  Wyoming,  the  assignees  were  not  entitled  to  recover. 
The  judgment  of  the  district  court  was  right  and  is 


Affirmed. 


M.  Randall  v.  Carl  M.  Persons. 

Filed  November  8,  1894.    No.  5418. 
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the  po-veasion  of  the  property  claimed  hj  reason  of  a  special 
ownership  therein  or  lien  thereupon,  he  should  set  oat  in  his 
petition  the  facts  with  reference  to  snch  special,  ownership  or 
lien.     Haggard  v,  WaUen,  6  Neb.,  271,  reaffirmed. 

2.  Allegata  et  Probata:  Variance:   Rbplbvin.     A  litigant 

cannot  plead  one  thing  and  prove  another.  He  cannot  plead 
that  he  is  the  absolute  owner  of  property  and  satisfy  such  plea 
by  proving  that  he  simply  has  a  lien  upon  it;  nor  can  he  plead 
that  he  is  entitled  to  the  possession  of  property  by  virtue  of  a 
lien  upon  it  and  satisfy  such  plea  by  proving  that  he  is  the  ab- 
solute owner  of  the  property. 

3.  Chattel  Mortgages:  Libn:  Title  to  Pbopebtt.    The  legal 

title  to  property  pledged  by  a  chattel  mortgage  remains  in  the 
mortgaf^or  until  divested  by  foreclosure  proceedings  and  sale  in 
pursnanoe  of  law;  and  until  the  title  of  the  mortmigor  is  thus 
divested  the  mortjsagee  has  merely  a  lien  upon  the  property. 
Muaier  v,'King,  40  Neb.,  892,  reaffirmed. 

4.  Beplevin :  Chattel  Mortgage  as  Evidencb  of  Ownership. 

A  plaintiff  in  replevin  pleaded  that  he  was  the  absolute  owner 
and  entitled  to  the  immediate  posse-^sion  of  the  property  re- 
plevied. The  defense  was  a  general  denial.  To  make  his  case 
plaintiff  introduced  in  evidence  a  chattel  mortenge  executed  to 
him  on  the  property.     Held^  Irrelevant  under  the  issues. 

Error  .from  the  district  court  of  Hall  county.  Tried 
below  before  Harrison,  J. 

M.  Randall  and  Damall  &  Kirkpatricky  for  plaintiff  in 
error. 

Charles  G.  RyaUy  contra. 

RAqAN,  C. 

This  is  an  action  of  replevin  brought  in  the  district  court 
of  Hall  county  by  Carl  M.  Persons  against  M.  Randall. 
Persons  alleged  in  his  petition  that  he  was  the  owner  of 
and  entitled  to  the  immediate  possession  of  the  property 
replevied,  the  same  being  "  an  oflSce  chair."  The  answer 
of  Randall  was  a  general  denial.  Persons  had  a  verdict 
and  judgment,  and  Randall  brings  the  case  here  for  review. 
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The  evidence  in  the  bill  of  exceptions  establishes,  and 
tends  to  establish,  the  following  facts:  Persons  sold  the 
property  and  other  property  to  one  Meth,  taking  the  latter^s 
note  for  the  purchase  price  of  the  property  and  a  chattel 
mortgage  thereon  to  secure  the  payment  of  the  note.  This 
mortgage,  or  a  copy  of  it,  was  duly  filed  in  the  office  of  the 
county  clerk  of  Hall  county,  where  the  property  was  situate. 
Persons  afterwards  sold  and  indorsed  Meth's  note  to  a  bank 
in  Grand  Island,  and  the  note  not  being  paid  at  maturity, 
the  bank  sued  Meth,  and  Persons  as  an  iudorser  thereon, 
and  obtained  judgment  against  them  for  the  amount  of  the 
note  in  suit.  Persons  theu  paid  the  amount  of  this  judg- 
ment and  interest  to  the  bank,  and  he  and  Meth  entered 
into  an  agreement,  the  substance  of  which  was  that  the 
contract  of  sale  of  the  property  between  Meth  and  Persons 
should  be  and  was  rescinded,  the  title  to  the  property  re* 
invested  in  Persons,  and  Meth  was  to  pay  Persons  a  small 
sum  of  money.  The  property,  however,  was  not  at  thb 
time  removed  from  the  place  of  business  or  office  of  Meth, 
where  it  was  when  the  agreement  between  him  and  Persons 
was  made.  Soon  after  this  time  an  execution  was  levied 
upon  this  property  by  one  of  Meth's  judgment  creditors, 
and  the  property  in  controversy,  and  other  property,  was, 
by  the  consent  of  Meth  and  the  execution  creditor,  sold  to 
Kandall,  he  paying  the  agreed  price  thereof  to  the  attorney 
of  the  execution  creditor.  We  say  that  the  evidence  in  the 
record  establishes,  and  tends  to  establish,  the  forgoing  facts, 
for  the  evidence  as  to  nearly  all  of  these  facts  was  conflict- 
ing. 

1.  On  the  trial  to  the  jury  Persons,  against  the  objection 
of  Randall,  was  permitted  to  read  in  evidence  to  the  jury 
the  note  and  chattel  mortgage  executed  by  Meth  to  him 
upon  the  property  in  controversy,  and  this  is  the  first  error 
assigned  here.  It  is  to  be  remembered  that  Persons,  in  his 
petition,  alleged  in  himself  an  absolute  ownership  of  this 
property.  The  legal  title  to  property  pledged  by  a  chattel 
43 
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mortgage  remains  in  the  moi^tgagor  unti]  divested  by  fore- 
closure proceedings  and  sale  in  pursuance  of  law,  and  until 
the  title  of  the  mortgagor  is  thus  divested,  the  mortgagee 
has  merely  a  lien  upon  the  .property.  In  replevin,  as  in 
all  other  actions,  the  evidence  should  correspond  to  the 
allegations  in  the  pleadings;  and  where  a  plaintiff  in  an 
action  of  replevin  bases  his  right  to  the  possession  of  the 
property  claimed  by  reason  of  a  special  ownership  therein 
or  lien  thereupon,  he  should  set  out  in  his  petition  the 
facts  with  reference  to  such  special  ownership  or  lien. 
{Haggard  v,  Wallen,  6  Neb.,  271 ;  Musser  v.  King,  40  Neb.,. 
892.)  The  note  and  chattel  mortgage,  then,  introduced  in 
evidence  in  this  case  were  irrelevant  under  the  issues  made 
by  the  pleadings,  and  did  not  tend  to  prove  Persons'  case* 
Throughout  the  trial  counsel  for  Persons  laid  great  stress 
upon  the  fact  of  the  existence  of  record  of  the  chattel  mort- 
gage on  this  property  made  by  Meth ;  and  there  is  evidence 
in  the  record  which  tends  to  show  that  Bandall  had  actual 
knowledge  of  the  existence  of  this  mortgage,  but  whether 
he  had  such  actual  knowledge,  he  was  bound  by  the  notice 
which  the  record  imparted,  and  of  course  could  not  be  an 
innocent  purchaser  of  this  property  as  against  the  holder  of 
said  chattel  mortgage,  if  in  force.  There  is  no  doubt  but 
that  the  admission  in  evidence  of  the  note  and  chattel 
mortgage  was  error.  The  difficulty  in  the  case  is  to  deter- 
mine whether  this  error  was  prejudicial  to  Randall.  There 
is  evidence  enough  in  the  record,  if  believed  by  the  jury, 
to  sustain  a  finding  that  Persons  was  the  absolute  owner  of 
this  property  at  the  time  he  brought  this  suit  by  virtue  of 
the  contract  between  him  and  Meth,  by  which  the  sale  of 
the  property  to  the  latter  was  rescinded ;  but  we  cannot  say 
certainly  whether  the  verdict  of  the  jury,  that  "  at  the  time 
of  bringing  said  action  the  said  plaintiff  was  entitled  to  the 
possession  of  said  property,'^  was  based  upon  their  finding 
ihat  the  absolute  title  to  the  property  was  in  Persons  by 
I  cason  of  the  said  contract  of  rescission  between  him  and 
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Meth^  or  whether  the  jury's  verdict  was  predicated  upon 
the  note  and  chattel  mortgage  introduced  in  evidence.  For 
that  reason  we  think  the  admission  in  evidence  of  the  note 
and  chattel  mortgage  was  prejudicial  error.  If  Mr.  Per- 
sons made  the  contract  with  Meth^  which  he  alleges  he  did, 
rescinding  the  sale  of  the  property  previously  made  to 
Methy  then^  of  course,  that  operated  as  a  satisfaction  of  the 
note  and  mortgage,  as  the  note  had  been  reduced  to  judg- 
ment, and  was  then  owned  by  Persons ;  and  if  Mr.  Persons 
based  bis  title  to  this  property  upon  its  repurchase  from 
Meth,  it  is  difficult  to  understand  why  he  insisted  upon  also 
claiming  possession  of  the  property  by  virtue  of  the  note 
and  chattel  mortgage.  The  two  theories  were  inconsistent. 
If  he  owned  the  property,  as  he  pleaded  he  did,  the  chattel 
mortgage  had  nothing  whatever  to  do  with  the  case.  If 
he  did  not  own  the  property  and  claimed  special  ownership 
in  it  by  virtue  of  the  chattel  mortgage,  then  he  should 
have  pleaded  the  facts,  and  apprised  the  defendant  of  just 
what  his  claims  on  the  property  were ;  and  had  he  done  so, 
then  all  his  testimony  as  to  his  being  the  absolute  owner  of 
the  property  because  of  the  said  contract  of  rescission  of  its 
sale  made  between  him  and  Meth  would  have  been  irrele- 
vant under  the  issues.  A  litigant  cannot  plead  one  thing 
and  prove  another.  He  cannot  plead  that  he  is  the  abso- 
lute owner  of  property,  and  satisfy  such  plea  by  proof  that 
he  simply  has  a  lien  upon  it;  nor  can  he  plead  that  he  is 
entitled  to  the  possession  of  property  by  virtue  of  a  lien 
upon  it  and  satisfy  such  plea  by  proof  that  he  is  the  abso- 
lute owner  of  the  property.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded. 

Revebsed  and  remanded. 

Harrison,  J.,  not  sitting. 
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L.  Letitia  Cochran  v.  Warren  Cochran  et  al. 

Filed  Novkmdeb  8,  1894.    No.  5174.  * 

1.  Alimony :  Jurisdiction  of  Coubt&    A  court  of  equity  will 

eDtertain  an  action  brought  for  alimony  alone,  and  will  grant 
the  same,  although  no  divorce  or  other  relief  is  sought,  where 
the  wife  is  separated  from  the  husband  without  her  fault. 

2.  The  district  courts  of  this  state,  being  courts  of  general  equity 

jurisdiction,  are  not  limited  in  the  exercise  of  such  jurisdiction 
by  statute. 

3.  HTisbBnd  and  Wife:  Action  fob  Alimony:  Pleading.    A 

husband  deserted  his  wife  and  minor  children  in  the  state  of 
Wisconsin,  where  they  resided,  took  up  his  abode  in  this  state 
and  became  a  citizen  thereof,  and  procured  a  divorce  from  his 
wife  on  the  grounds  of  desertion,  obtaining  service  on  her  by 
publication.  The  wife  had  no  knowledge  of  the  divorce  pro- 
ceedings until  after  the  date  of  the  decree.  Two  years  after  the 
date  of  the  divorce  the  wife  brought  suit  in  equity  against  the 
husband  for  alimony.  Eeld,  (1)  That  the  action  was  not 
brought  under,  nor  governed  by,  section  46,  chapter  25,  Compiled 
Statutes  of  1893,  nor  by  section  602  of  the  Code  of  avil  Proced- 
ure, but  was  a  separate  and  independent  action  based  on  the 
legal  obligation  of  the  husband  to  support  his  wife  and  children ; 
(2)  that  the  petition  stated  a  cause  of  action  for  alimony,  al- 
though it  contained  no  allegation  that  the  wife  and  children  were 
in  destitute  circumstances  or  in  actual  need  of  snpport. 

4.  Our  divorce  laws  are  liberal  and  should  be  liberally  construed; 

but  they  are  not  designed  for,  and  should  not  be  used  to  enable 
designing  husbands,  without  cause,  to  legally  discard  theij^wives 
whether  domiciled  in  this  or  other  states,  or  to  escape  the  per- 
formance of  their  marriage  contracts. 

6.  Amount  of  Alimony.  There  is  no  fixed  rule  for  determining 
what  portion  of  a  husband's  estate  should  be  decreed  to  his  wife 
for  alimony.  The  amount  should  be  just  and  equitable,  due  re- 
gard being  had  for  the  rights  of  each  party,  the  ability  of  the 
husband,  the  estate  of  the  wife,  and  the  character  and  situation 
of  the  parties. 

6.  In  estimating  the  value  of  a  husband's  property  for 
determining  the  amount  of  alimony  that  should  be 
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awarded  the  wife,  the  coart  should  talie  the  valne  of  the  hus- 
band's estate  at  the  date  of  the  rendition  of  the  decree  for  ali- 
mony. 

7.  The  value  of  property  acquired  by  a  husband  after 
obtaining  a  decree  of  divorce  from  his  wife  by  exchang- 
ing for  it  other  property  which  he  owned  at  the  time  of  obtain- 
ing snch  divorce  shoald  be  taken  into  consideration  by  the  court 
in  determining  the  amonnt  of  alimony  to  which  the  wife  is  en- 
titled. 

a  Smia  V.  Smith,  19  Neb.,  706,  Earle  v.  Earle,  27  Neb.,  277,  and 
Smiihson  v.  Smiihson,  37  Neb.,  535,  followed  and  rea£Brmed. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 

The  facts  are  set  forth  in  the  opinion. 

Bartleit^  Crane  &  BcUdrige  and  AUen,  Robinson  &  Reed, 
for  plaintiff: 

The  courts  have  general  equity  powers  under  the  com- 
mon law  to  set  aside  decrees  od  the  ground  of  fraud,  and 
parties  are  not  limited  to  the  remedy  provided  by  the  stat- 
utes. The  action  is  riot  barred.  (District  Tovmship  of  New^ 
ton  V,  White,  42  la.,  613;  Bowenv.  Troy  Portable  Mill  Co.y 
31  la.,  461;  Partridge  v.  Hairow,  27  la.,  97;  Whiicomb 
V.  Whitcomb,  46  la.,  437;  Wisdom  r.  Wisdom,  24  Neb.,  551.) 

It  was  not  neces:?ary  to  proceed  in  the  same  cause  in 
which  the  fraudulent  decree  was  obtained.  (Edson  v.  Edson, 
108  Mass.,  590;  Harrison  v.  Harrison,  19  Ala.,  499;  ^Ic- 
Quigg  v.  McQuigg,  13  Ind.,  234.) 

Section  82  of  the  Code,  providing  for  opening  judgments 
rendered  upon  constructive  service,  has  no  application  to 
actions  for  divorce.  [CfConnell  v,  (yConnell,  10  Neb.,  300; 
Lewis  V.  Lewis,  15  Kan.,  181;  McJunkin  v.  McJunkin,  3 
Ind.,  30;   Gilruth  v,  Gilruih,  20  la.,  225.) 

A  decree  of  divorce  procured  on  service  by  publication, 
through  fraud,  may  be  set  aside  by  a  court  of  equity.  (Horn 
V,  Queeny  4  Neb.,  108;  Roggencamp  v.  Dobbs,  15  Neb., 
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621;  Adams  v.  Adams,  51  N.  H.,  588;  Weatherbee  v. 
Weatherbee,  20  Wis.,  526 ;  Singer  v.  Singer ,  41  Barb.  [N. 
Y.],  139;  Boyd's  Appeal,  38  Pa.  St.,  241;  Hardenburg  v. 
Hardenburg,  14  Cal.,  656.) 

An  action  to  set  aside  and  modify  a  decree  of  divorce  to 
the  extent  of  granting  alimony  may  be  maintained  even 
after  a  divorce  is  granted.  {Earle  v.  Earle,  2*?  Neb.,  277; 
Orugom  v.  Orugom^  64  Wis.,  253 ;  Cook  v.  Cook,  56  Wis., 
220;  Richardson  v.  Wilson,  8  Yerg.  [Tenn.],  67;  Cox  v. 
Cox,  19  O.  St.,  512;  M'Karraoher  v.  M'Karracher,  3 
Yates  [Pa.],  56.) 

On  the  question  of  alimony  we  cite  the  following  au- 
thorities: Dickerson  v.Dickerson,  26  Neb.,  322;  Smith  v» 
Smith,  19  Neb.,  706. 

W.  J.  Connell  and  JB.  F,  Cochran,  for  defend;eints : 

The  decree  is  wrong  in  requiring  payments  of  alimony 
to  continue  until  the  death  of  plaintiff.  (1  Am.  &  Eng. 
Ency.  Law,  483,  484.) 

Where  the  wife  acquiesces  in  the  decree  she  should  not 
be  allowed  alimony.  {Rouse  v.  Rouse,  47  la.,  422.) 

Alimony  cannot  be  allowed  out  of  property  acquired 
after  divorce.  {Van  Orsdal  v.  Van  OrsdaJl,  67  la.,  35; 
Kamp  V.  Kamp,  59  N.  Y.,  212.) 

Power  to  modify  a  judgment  of  divorce  does  not  exist 
independent  of  statute.  {Mitchell  v,  Mitchell,  20  Kan.,  665.) 

Ragan,  C. 

On  the  17th  day  of  December,  1886,  Mrs.  L.  Letitia 
Cochran  (hereinafter  called  Mrs.  Cochran)  brought  this  suit 
in  equity  in  the  district  court  of  Douglas  county  against 
Warren  Cochran,  Beriah  Cochran  and  wife,  Elmer  G. 
Cochran  and  wife,  and  Katie  Cochran.  The  substance  of 
Mrs.  Cochran's  petition  was  as  follows:  That  she  was  mar- 
ried to  Warren  Cochran  in  the  state  of  Wisconsin  on  the 
13th  of  March,  1867,  and  from  that  time  until  Novem- 
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ber,  1883,  they  had  lived  and  cohabited  together  as  husband 
and  wife ;  that  as  the  fruit  of  such  marriage  there  were 
born  to  them  two  children,  a  boy  and  a  girl,  aged  nineteen 
and  seventeen  years,  respectively,  at  the  time  of  the  filing 
of  said  petition  ;  that  in  November,  1883,  and  for  several 
years  continuously  prior  thereto,  the  residence  and  domicile 
of  Mrs.  Cochran,  her  husband,  and  said  children  was  and 
had  been  the  city  of  Oshkosh,  in  the  state  of  Wisconsin,  at 
which  place  Mrs.  Cochran  was  in  November;  1883,  and 
had  been  since  to  the  date  of  filing  said  petition,  engaged 
in  teaching  school  in  the  normal  school  of  said  state ;  that 
in  1883  Warren  Cochran  left  his  home  in  Oshkosh;  Wis- 
consin) for  the  purpose  of  visiting  the  state  of  Nebraska 
and  there  investing  some  money  in  real  estate  speculations, 
and  visiting  his  children  (by  a  former  wife),  then  residing 
in  said  last  named  state ;  that  when  Warren  Cochran  left 
Mrs.  Cochran  and  her  children  in  Oshkosh,  in  November, 

1883,  it  was  simply  for  a  temporary  purpose,  and  with  the 
intention  of  returning  as  soon  as  he  had  completed  his 
business  and  visit  in  the  state  of  Nebraska;  that  at  said 
time,  November,  1883,  Mrs.  Cochran  was  under  contract 
as  a  teacher  in  the  state  normal  school  in  the  state  of  Wis- 
consin, and  could  not  accompany  her  husband  to  the  state 
of  Nehra«<ka,  and  he  did  not  solicit  her  or  her  children  to 
accompany  him,  and  did  not  express  any  desire  that  they 
should  do  so;  tliat  after  Warren  Cochran  reached  the  state 
of  Nebraska  he  formed  the  intention  of  procuring  a  divorce 
from  Mrs.  Cochran  in  the  courts  of  Nebraska,  secretly  and 
fraudulently,  and  without  notice  to  her;  that  in  further- 
ance of  said  purpose  Warren  Cochran,  on  the  20th  of  May, 

1884,  brought  a  suit  in  the  district  court  of  Douglas  county 
against  Mrs.  Cochran  for  a  divorce,  alleging  as  grounds  there- 
for that  Mrs.  Cochran  had  willfully  abandoned  him,  War- 
ren Cochran,  without  just  cause,  for  the  period  of  two  years 
immediately  preceding  said  20th  day  of  May,  1884;  that 
Warren  Cochran  brought  said  suit  against  Mrs.  Cochran, 
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designating  her  by  the  name  of '^L.  Letitia  Cochran/'  and 
that  she  had  never  been  known  by  that  name;  that  she  at 
all  times  had  performed  and  discharged  her  duties  to  War* 
ren  Cochran  as  a  dutiful^  chaste,  obedient,  and  faithful  wife 
to  the  best  of  her  ability,  and  that  the  allegation  made  by 
Warren  Cochran  in  his  petition  for  a  divorce  against  her, 
namely,  that  she  had  willfully  abandoned  him  without  just 
cause,  was  wholly  false,  and  known  by  Warren  Cochran  to 
be  false;  that  such  allegation  in  said  petition  was  fraudu- 
lently made  by  said  Warren  Cochran  to  impose  on  the  ju- 
risdiction of  the  district  court  of  Douglas  county,  and 
secretly  and  fraudulently  to  procure  a  decree  of  divorce  from 
her,  Mrs.  Cochran,  without  affording  her  any  oppoVtunity 
to  appear  and  defend  the  same ;  that  in  said  petition  for  di- 
vorce Warren  Cochran  alleged  that  he  was  at  that  time,  and 
for  more  than  two  years  prior  thereto  had  been,  a  bona  fide 
resident  of  the  state  of  Nebraska,  and  for  more  than  six 
months  immediately  preceding  the  filing  of  said  petition 
had  been  a  resident  of  said  Douglas  county,  in  said  state  of 
Nebraska;  that  such  allegations  of  Warren  Cochran  were 
false,  and  were  made  for  the  fraudulent  purpose  of  confer- 
ring jurisdiction  on  the  district  court  of  Douglas  county  to 
hear  and  determine  the  said  divorce  suit  brought  by  War- 
ren Cochran  against  Mrs.  Cochran ;  that  at  the  time  War- 
ren Cochran  brought  said  divorce  suit,  and  for  five  years 
immediately  prior  thereto,  he  had  been  a  bona  fide  resident 
of  and  domiciled  in,  the  state  of  Wisconsin;  that  Warren 
Cochran  filed  in  said  divorce  suit  an  affidavit  setting  forth 
that  Mrs.  Cochran  was  a  non-resident  of  the  state  of  Ne* 
braska,  and  obtained  service  on  her  by  publication ;  that 
such  notice  of  the  pendency  of  said  divorce  suit  was  pub- 
lished in  the  Nebraska  Watchman^  a  paper  then  published 
in  the  city  of  Omaha,  in  said  Douglas  county,  but  of  limited 
circulation;  that  Warren  Cochran  well  knew  at  that  time, 
and  at  all  times,  that  Mrs.  Cochran  resided  in  the  city  of 
Oshkosh,  Wisconsin;  that  such  proceedings  were  had  in 
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said  divorce  suit  instituted  by  said  Warren  Cochran  that 
the  district  court  of  Douglas  county,  on  the  14th  of  July^ 
1884,  entered  a  decree  of  divorce  therein  in  favor  of  said 
Warran  Cochran  as  prayed  for  by  him  in  his  said  petition ; 
that  no  personal  service  of  summons  in  said  suit  was  ever 
made  on  Mrs.  Cochran,  and  she  did  not  appear  in  said  case 
in  person  or  by  attorney,  for  the  reason  that  she  had  no 
notice  of  said  suit;  that  by  the  said  decree  of  divorce  no 
alimony  was  awarded  to  Mrs.  Cochran,  nor  any  decree 
made  respecting  the  custody  of  the  two  minor  children; 
that  at  the  date  of  said  decree  of  divorce  Warren  Cochran 
was  the  owner  of  the  following  described  real  estate,  situate 
in  Douglas  county,  Nebraska,  to-wit:  Lot  27,  being  part 
of  the  southwest  quarter  of  the  southwest  quarter  of  sec- 
tion 21,  in  township  15  north,  and  range  13  west  of  the 
6th  P.  M.,  hereinafter  called  "tax  lot  27;"  the  west  half 
of  the  northeast  quarter  of  the  southwest  quarter  of  sec- 
tion 4j  in  township  15  north,  and  range  13  west  of  the  6th 
P.  M.,  hereinafter  called  the  "twenty-acre  tract;"  and  lots 
3  and  4,  in  block  19,  in  the  city  of  Crete,  in  Saline  county, 
Nebraska,  hereinafter  called  the  "Crete  property;"  that 
said  real  estate  was  of  great  value;  that  for  the  purpose 
of  cheating  and  defrauding  said  Mrs.  Cochran  out  of  her 
rights  in  said  property  Warren  Cociiran  had  caused  said 
real  estate  to  be  conveyed  to  Beriah  Cochran  and  Elmer 
G.  Cochran,  his  sons  by  a  former  wife,  and  that  said  sons 
held  said  real  estate  in  trust  for  the  said  Warren  Cochran. 
The  prayer  of  Mrs.  Cochran's  petition  was  that  the  said 
decree  of  divorce  procured  by  Warren  Cochran  against  her 
"be  set  aside  and  held  fraudulent  and  void  to  the  extent 
and  to  the  end  that  the  plaintiff  may  be  restored  fo  her 
rights  of  property  in  all  of  the  estate  of  the  said  defend- 
ant Warren  Cochran ;"  and  she  prayed  for  a  judgment  for 
$20,000  against  Warren  Cochran  as  alimony,  and  that  the 
same  might  be  made  a  lien  upon  the  above  described  real 
estate,  and  that  such  real  estate  be  decreed  to  belong  to 
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Warren  Cochran  and  held  in  trust  by  Beriah  and  Elmer 
G.  Cochran  for  his  use  and  benefit  and  in  fraud  of  her 
rights.     The  answer  of  the  defendants  Warren  Cochran, 
Beriah  Cochran  and  wife,  and  Elmer  G.  Cochran  and  wife, 
so  far  as  material  here,  admitted  the  marriage  of  Warren 
Cochran  and  Mrs.  Cochran,  the  procuring  of  a  divorce 
by  Warren  Cochran  from  Mrs.  Cochran    in   the  district 
court  of  Douglas  county,  July  14,  1884,  and  traversed  all 
the  other  allegations  of  the  petition.     A  default  was  ren- 
dered against  Katie  Cochran  and  she  has  no  further  con- 
uection  with  the  case.     The  district  court,  on  the  15th  day 
of  May,  1891,  rendered  a  final  decree  in  the  case,  in  and 
by  which  it  awarded  Mrs.  Cochran  alimony  as  follows: 
$500  to  be  paid  within  three  months,  $600  within  nine 
months,    $500   within    fifteen   months,  and   $500  within 
twenty-one  months  from  the  date  of  the  decree;  and  it 
awarded  her  a  further  sum  of  $250  per  year,  during  her 
life,  to  be  paid  in  semi-annual  installments  of  $125  each 
on  the  fii*st  days  of  July  and  January  of  each  year.     The 
court  further  found  and  decreed  that  the  real  estate  here- 
inbefore described  as  the  twenty-acre  tract  was  the  prop- 
erty of  Warren  Cochran,  and  held  in  trust  for  him  by  the 
defendant  Elmer  G.  Cochran;   and  that  the   real   estate 
hereinbefore  described  as  tax  lot  27  was  the  property  of 
Warren  Cochran.    From  this  decree  all   parties,  except 
Katie  Cochran,  have  appealed. 

We  will  first  dispose  of  the  appeal  of  Warren  Cochran. 
His  counsel  rely  upon  three  arguments  to  reverse  the  decree 
rendered  against  him: 

1.  The. first  argument  is,  in  effect,  that  an  action  for 
alimony  or  maintenance  cannot  be  maintained  in  this  state 
except  as  an  incident  to  divorce  proceedings,  and  that  as 
Mrs.  Cochran  in  her  petition  did  not  pray  for  a  divorce  the 
district  court  had  no  jtirisdiction  of  the  subject-matter  of 
the  suit.  In  other  words,  the  argument  is  that  the  equity 
jurisdiction  of  the  district  courts  of  the  state  is  limited  by 
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statute ;  and  that  as  no  statute  exists  which  expressly  au- 
thorizes a  suit  for  alimony  or  maintenance  except  as  an 
incident  to  divorce  proceedings,  therefore  the  district  court 
was  without  jurisdiction. 

In  Cox  V. Cox,  19  O.  St.,  502,  the  facts  were:  A  husband 
deserted  his  wife  in  Ohio,  where  both  parties,  up  to  the  time 
of  the  desertion,  were  domiciled.  Thewife  then  broughtsuit 
for  a  divorce  and  alimony  on  the  ground  of  the  desertion. 
The  husband  appeared  and  answered,  and  set  up  as  a  defense 
to  the  wife's  suit  a  decree  of  divorce  obtained  by  him  against 
her  in  another  state.  Of  the  pendency  of  this  latter  pro- 
ceeding thewife  had  no  actual  notice,  and  the  only  jurisdic- 
tion the  court  had  of  her  person  was  by  constructive  service. 
The  court  held  that  the  domicile  of  the  wife  in  Ohio  remained 
unaffected  by  the  desertion  of  her  husband,  and  that  the 
decree  of  divorce  which  he  had  procured  in  another  state 
was  no  defense  to  her  petition  for  alimony.  White,  J.,  in 
the  opinion  says :  "The  question  therefore  is  whether  the 
ex  parte  decree  can  be  made  available,  not  merely  to  effect 
a  dissolution  of  the  marriage,  but  to  defeat  the  right  of  the 
petitioner  to  the  alimony  which  the  statute,  upon  the  facts 
as  they  exist  in  regard  to  the  husband's  desertion,  intended 
to  provide  for  her?  We  think  the  decree  ought  not  to 
have  such  effect.  In  arriving  at  this  conclusion  we  make 
no  distinction  between  a  decree  rendered,  under  the  circum- 
stances of  this  case,  in  a  foreign  and  one  rendered  in  a  do- 
mestic forum.  In  either  case,  to  give  to  a  decree  thus  ob- 
tained the  effect  claimed  for  it  would  be  to  allow  it  to  work 
a  fraud  upon  the  pecuniary  rights  of  the  wife.  Such  a  re- 
sult, in  our  opinion,  is  rendered  necessary  by  no  principle 
of  comity  or  public  policy." 

Graves  v.  Oraves,  36  la.,  310,  was  an  action  by  a  wife 
domiciled  in  the  state  of  New  York  against  the  husband 
re.<iiding  in  Iowa  for  alimony  and  maintenance.  The  wife 
in  her  petition  alleged  her  marriage  to  the  defendant  in  the 
state  of  New  York,  their  removal  soon  after  to  the  state  of 
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Wiscoiidu,  where  they  resided  until  May,  1869,  and  lliat 
she  then,  at  her  husbatid's  request,  had  returned  (o  the  stale 
of  New  York,  where  she  had  since  remained ;  that  the  fruit 
of  such  marriage  was  a  daughter,  llien  aged  about  two 
years;  that  her  husband  had  failed  to  support  her  and  her 
child.  To  this  petition  the  husband  set  up  as  a  defense 
that  in  March,  1371,  he  had  obtained  from  the  plaiotifT  a 
divorce  in  tlie  district  court  of  Polk  county,  in  the  state  of 
Iowa.  The  reply  to  tliis  answer  by  the  wife  was  that  such 
decree  of  divorce  was  obtained  by  fraud;  tliat  the  court 
had  no  jurisdiction  of  the  parties,  either  by  residence  or 
notice.  The  district  court  rendered  a  judgment  in  favor  of 
the  wife  Sot  alimony,  and  the  husband  appealed,  and  the 
supreme  court  said:  "A  court  of  equity  will  entertain  an 
action  brought  for  alimony  alone,  and  will  grant  the  same, 
though  no  divorce  or  other  relief  is  sought,  where  the  wife 
is  scjiarated  from  the  husband  on  account  of  conduct  on  his 
part  justifying  the  separation."  To  the  same  effect  see 
Galland  v.  Gal/and,  38  Cal.,  265;  WhUcon^  ».WM(co,ab, 
46  la..  437 ;  Plainer  v.  Plainer,  66  la.,  378. 

In  Earle  v.  Earle,  27  Neb.,  277,  the  wife  brought  suit 
in  the  district  court  of  Douglas  county  against  the  husband 
for  alimony  and  maintenance  without  a  prayer  for  divorce. 
She  alleged  in  her  petition  her  marriage  to  the  defendant ; 
t  the  issue  of  said  marriage  was  one  child ;  that  on  or 
lut  the  1st  day  of  January,  1879,  her  husband  had  sent 
'  from  him,  and  had  since  refused  to  permit  her  to  re- 
n  and  refused  to  contribute  anything  (o  her  support  and 
intenance.  To  this  petition  the  husband  demurred  on 
ground  that  the  petition  did  not  state  facta  sufficient  to 
istitute  a  cause  of  action.  The  district  court  sustained 
demurrer  and  dismissed  the  case,  and  the  wife  appealed. 
:ese,  C.  J.,  speaking  for  the  court,  said:  "  The  question 
senled  is  whether  or  not  an  action  for  maintenance 
I  support  can  be  maintained  in  this  state  when  not 
ipletl  with  a  petition  for  a  divorce;"  and  the  court  held: 
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"Courts  of  general  equity  and  common  law  jurisdiction  are 
not  necessarily  limited  in  the  exercise  of  such  jurisdiction 
to  the  provisions  of  the  statutes.  The  law  of  the  land  hav- 
ing made  it  the  legal  duty  of  a  husband  to  support  his  wife 
and  children,  courts  of  equity  within  this  state  have  the 
power,  in  a  suit  by  the  wife  for  alimony  and  support,  to 
enforce  the  discharge  of  such  duty  without  reference  to 
whether  the  action  is  for  a  divorce  or  not/' 

This  question  was  ably  discussed  by  Post,  J.,  in  Smith- 
son  V,  Smithsoriy  37  Neb.,  535.  The  petition  in  that  case 
alleged  that  the  defendant  therein,  the  plaintiff's  husband, 
in  the  year  1878  procured  a  decree  of  divorce  from  the 
plaintiff  by  means  of  fraud  and  peijured  testimony;  that 
at  that  time  plaintiff  resided  in  the  state  of  Pennsylvania  ; 
that  the  only  service  upon  her  was  by  publication  in  a 
local  newspaper,  and  that  she  was  not  aware  of  the  where- 
abouts of  her  husband,  and  had  no  knowledge  of  said  ac- 
tion or  decree  until  the  time  of  bringing  the  action,  about 
eleven  years  after.  The  prayer  of  the  petition  was  to  va- 
cate and  annul  the  decree  of  divorce  procured  by  her  hus- 
band against  her  and  for  a  decree  of  divorce  and  alimony. 
The  question  discussed  in  the  case  was  whether  the  right 
to  vacate  judgments  and  decrees  was  included  within  the 
general  equity  powers  of  the  court,  or  whether  the  jurisdic- 
tion of  the  court  in  that  respect  was  prescribed  and  limited 
by  statute,  and  the  court  held:  *'It  is  not  the  object  of  the 
Code  to  abolish  existing  remedies  in  cases  where  no  pro- 
vision is  made  therein  for  the  prosecution  of  actions. 
Cases  involving  substantial  rights  which  are  clearly  outside 
the  provision  of  the  Code  may  be  prosecuted  in  accord- 
ance with  the  practice  previously  recognized  in  courts  of 
common  law  and  equity.''  It  was  further  held  that  the 
petition  in  the  case  stated  a  cause  of  action,  and  that  the 
remedy  by  petition  for  a  new  trial  under  the  provisions  of 
the  Code  was  inadequate. 

These  cases  are  decisive  of  the  point  under  consideration. 
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We  think  they  are  sound  law  and  good  sense  and  we  ac- 
cordingly adhere  to  them. 

2.  Section  46,  chapter  25,  Compiled  Statutes,  1893,  pro- 
vides :  **  No  proceedings  for  reversing,  vacating,  or  modi- 
fying any  decree  of  divorce,  except  in  so  far  as  such  pro- 
ceedings shall  affect  only  questions  of  alimony,  property 
rights,  custody  of  children,  and  other  matters  not  affecting 
the  marital  relations  of  the  parties,  shall  be  commenced  un- 
less within  six  months  after  the  rendition  of  such  decree ; 
or,  in  case  the  person  entitled  to  such  proceedings  is  an  in- 
fant, a  person  of  unsound  mind,  within  six  months,  exclus- 
ive of  the  time  of  such  disability.'^     Section  602  of  the 
Code  of  Civil  Procedure  provides:  "  A  district  court  shall 
have  power  to  vacate  or  modify  its  own  judgments  or  orders, 
after  the  term  at  which  such  judgment  or  order  was  made: 
First — By  granting  a  new  trial  of  the  cause,  within  the 
time  and  in  the  manner  prescribed  in  section  three  hundred 
and  eighteen.     Second — By  a  new  trial  granted  in  proceed- 
ings against  defendants  constructively  summoned,  as  pro- 
vided in  section  seventy-seven.     Third — For  mistake,  n^- 
lect,  or  omission  of  the  clerk,  or  irregularity  in  obtaining 
a  judgment  or  order.     Fourth — For  fraud  practiced  by 
the  successful  party  in  obtaining  the  judgment  or  order. 
Fiflh — For  erroneous  proceedings  against  an  infant,  mar- 
ried woman,  or  person  of  unsound  mind,  where  the  jooudi- 
tion  of  such  defendant  does  not  appear  in  the  record,  nor  the 
error  in  the  proceedings.     Sixth — For  the  death  of  one  of 
the  parties  before  the  judgment  in  the  action.     Seventh — 
For  unavoidable  casualty  or  misfortune,  preventing  the 
party  from  prosecuting  or  defending.     Eighth — For  errors 
in  a  judgment  shown  by  an  infant  in  twelve  months  after 
arriving  at  full  age,  as  prescribed  in  section  four  hundred 
and  forty-two.     Ninth — For  taking  judgments  upon  war- 
rants of  attorney,  for  more  than  was  due  to  the  plaintiff, 
when  the  defendant  was  not  summoned,  or  otherwise  legally 
notified  of  the  time  and  place  of  taking  such  judgment" 
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CouDsel  for  Warren  Cochran  insist  that  as  the  decree  of 
divorce  in  his  favor  was  rendered  on  the  14th  of  July, 
1884,  and  the  present  suit  was  not  brought  until  the  17th 
of  December,  1886,  that  the  statute  of  limitations  has  run 
against  Mrs.  Cochran's  cause  of  action.  But  this  action 
was  not  brought  under  said  section  46,  quoted  above,  for 
the  purpose  of  reversing,  vacating,  or  modifying  the  decree 
of  divorce  obtained  by  Warren  Cochran  against  his  wife; 
and  had  the  action  been  brought  under  said  section  for  the 
purpose  of  modifying  the  decree  in  reference  to  alimony, 
the  time  for  bringing  it  would  not  have  been  limited  to  six 
months  from  the  date  of  the  rendition  of  such  decree,  as 
said  section  only  forbids  an  action  to  be  brought  for  re- 
versing, vacating,  or  modifying  a  decree  of  divorce,  more 
than  six  months  after  its  rendition,  when  such  action  affects 
the  marital  relations  of  the  parties  thereto ;  nor  was  this 
action  brought  under  section  602  of  the  Civil  Code.  The 
petition  filed  in  this  case  by  Mrs.  Cochran  does  not  seek  to 
set  aside  the  decree  of  divorce  rendered  by  the  district  court 
of  Douglas  county  on  the  14th  of  July,  1884.  The  prayer 
of  the  petition  is  that  said  decree  of  divorce  may  be  held 
fraudulent  and  void  to  the  extent  and  to  the  end  that  she 
may  be  restored  to  her  rights  of  property. 

This  is  a  separate  and  independent  action  brought  by 
Mrs.  Cochran  against  her  husband  for  maintenance  or  ali- 
mony. The  basis  of  her  action  is  the  legal  obligation  of 
Warren  Cochran  to  support  her  and  the  minor  children, 
the  fruit  of  their  marriage.  True,  she  has  set  out  in  her 
petition  that  Warren  Cochran  secretly,  and  for  the  purpose 
of  defrauding  her  of  her  property  rights,  came  to  the  state 
of  Nebraska,  and  wrongfully  procured  from  her  a  decree 
of  divorce.  This  was  simply  stating  the  facts,  and  is,  in 
effect,  a  statement  by  her  that  her  husband  had  willfully 
abandoned  and  deserted  her  for  more  than  two  years  before 
she  brought  this  action.  The  case  then  stands  as  if  Mrs. 
Cochran  had  set  out  in  her  petition  her  marriage  to  War- 
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ren  Cochran,  his  desertion  of  and  failure  to  support  her, 
and  prayed  for  alimony;  and  Warren  Cochran,  as  a  defense 
to  such  petition,  had  set  up  the  decree  of  divorce  rendered 
in  his  favor  against  his  wife  by  the  district  court  of  Doug- 
las county,  and  she  had  replied  to  such  defense  that  she 
had  no  notice,  other  than  constructive,  of  said  divorce  pro- 
ceedings and  the  decree  pronounced  therein,  and  that  the 
same  was  a  fraud  upon  her  rights. 

3.  The  third  argument  is  that  the  district  court  was  wrong 
in  awarding  any  alimony  whatever  to  Mrs.  Co«hran.  To 
sustain  this  argument  it  is  first  said  that  the  petition  does 
not  allege,  nor  attempt  to  allege,  that  Mrs.  Cochran  or  her 
children  were  in  need  of  support.  The  petition  does  not 
allege  that  either  Mrs.  Cochran  or  her  children  are  in  des- 
titute circumstances;  but  it  does  allege  that  she  is  the  wife 
of  Warren  Cochran;  that  her  two  minor  children  living 
with  her  are  the  fruits  of  the  marriage;  and  that  she  was 
at  the  time  of  bringing  the  action,  and  had  been  for  years, 
engaged  in  teaching  school  for  a  living ;  and  the  petition 
does  allege,  in  effect,  that  the  defendant  Warren  Cochran 
had,  more  than  two  years  before  the  bringing  of  the  suit, 
abandoned  his  wife  and  minor  children,  and  fraudulently 
and  secretly  procured  from  the  plaintiff  a  divorce.  We 
think  this  action  should  be  regarded,  and  the  rights  of  both 
Mr.  and  Mrs.  Cochran  should  be  determined  therein,  as  if 
Mrs.  Cochran  bad  taken  up  her  residence  in  the  state  of 
Nebraska,  and  had  then  brought  a  suit  against  Warren 
Cochran  for  a  divorce  on  the  grounds  of  desertion,  with  a 
general  prayer  for  alimony,  and  we  therefore  think  that 
the  petition  stated  a  cause  of  action. 

Another  argument  under  this  head  is  that  the  evidence 
did  not  justify  the  district  court  in  awarding  alimony  to 
Mrs.  Cochran.  It  appears  from  the  evidence  in  the  record 
that  on  the  13th  day  of  September,  1866,  the  first  wife  of 
Warren  Cochran  died,  leaving  five  minor  children.  Six 
months  after  that  date  Warren  Cochran  was  married,  in 
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Wisconsin,  id  the  plaintiff  in  this  action.  Mr.  and  Mrs. 
' 'ochran  and  the  five  children  by  the  former's  first  wife 
;hen  took  up  their  abode  in  Wisconsin,  where  they  lived  as 
one  family  until  about  the  year  1873.  During  all  this 
time  Warren  Cochran  divided  his  time  between  preachings 
speculating,  .and  farming;  and  Mrs.  Cochran  devoted  a 
large  part  of  her  time  to  teaching  school,  the  proceeds  of 
the  labor  of  both  Mr.  and  Mrs.  Cochran  going  to  the  sup- 
port of  the  family,  consisting  of  Mr.  and  Mrs.  Cochran, 
the  five  children  by  Cochran's  first  wife,  and  the  two  chil- 
dren which  had  been  born  to  Mr.  and  Mrs.  Cochran.  Some 
time  in  1873  Mr.  Cochran  and  the  children  by  his  first 
wife  came  to  Nebraska.  Mr.  Cochran  and  said  children, 
or  some  of  them,  V>egan  housekeeping  on  a  farm  which  Mr. 
Cochran  had  purchased  in  Seward  county,  Nebraska.  In 
the  year  1874  Mrs.  Cochran  came  on  to  Nebraska,  and 
took  up  her  residence,  with  her  husband  on  the  Seward 
county  farm,  where  she  remained  until  1876,  when  she  re- 
turned to  Wisconsin  to  attend  the  golden  wedding  of  her 
father  and  mother.  It  appears  that  from  that  time  until 
the  autumn  of  1878  Warren  Cochran  desired  Mrs.  Coch- 
ran to  return  to  Nebraska,  but  she  declined  to  do  so.  In 
the  autumn  of  1878  Warren  Cochran  instituted  in  the 
district  court  of  Fillmore  county,  Nebraska,  a  suit  against 
his  wife  for  a  divorce  on  the  ground  of  desertion.  This 
suit,  however,  was  never  prosecuted,  but  dismissed  by 
Warren  Cochran  soon  after  he  brought  it;  and  he  then 
returned  to  W^isconsin,and  took  up  his  residence  and  home 
with  his  wife  and  their  two  minor  children,  where  he  re- 
mained with  them  until  the  spring  of  1883.  During  all 
this  time  Mr.  Cochran  continued  preaching,  and  gardening 
or  farming,  and  Mrs.  Cochran  continued  teaching  school. 
In  the  spring  of  1883  Mr.  Cochran  came  to  Nebraska,  and 
appears  to  have  spent  most  of  his  time  in  visiting  among 
his  children  by  his  first  wife,  residing  here,  but  interested 
himself  somewhat  in  preaching  and  in  real  estate  specula- 
44 
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tions.     In  November,  1883,  he  returned  to  Wisconsin  and 
remained  for  some  days.     While  there  he  lived  with  his 
family  as  usual.     About  the  1st  of  December,  however,  he 
returned  to  Nebraska.     At  the  time  of  his  leaving  he  did 
not  request  his  wife  and  minor  children  to  accompany  him^ 
and  it  is  very  doubtful  if  his  wife  and  minor  children  knew 
or  understood    that   he  was  leaving  them  permanently. 
Mr.  Cochran  took  up  his  abode  in  Douglas  county,  Ne- 
braska, about  December  1,  1883.     On  March  6,  1884,  he 
caused  the  following  notice  to  be  published  in  the  Omaha 
Bee,  a  newspaper  of  general  circulation  in  the  state  of 
Nebraska,  printed  and  published  in  the  city  of  Omaha: 
"Wanted — To  correspond  with  a  Christian  lady  of  cul- 
ture and   refinement   between   the  ages   of  25   and   50^ 
without  children,  who  could  unite  with  a  genial  husband 
to  make  his  nice  home  in  Omaha  one  of  prosperity  and 
happiness.     This  is  in  good  faith,  and  deemed  a  proper 
method  of  introduction.     Address  under  assumed  name  if 
preferred.     (Signed)  Otis  Myrtle,  Omaha,  Neb."     On  the 
20th  day  of  May,  1884,  Warren  Cochran  brought  suit 
against  Mrs.  Cochran  in  the  district  court  of  Douglas 
county  for  a  divorce,  alleging  as  grounds  therefor  that  Mrs. 
Cochran  had  willfully  abandoned  him  without  any  just 
cause  on  the  17th  day  of  May,  1882.     He  obtained  service 
on  his  wife  by  publication  in  a  newspaper,  and  on  the  14th 
of  July,  1884,  obtained    from  Mrs.  Cochran  a  decree  of 
divorce.     In  the  mouth  of  September,  1884,  he  was  mar- 
ried to  a  third  wife,  from  whom  he  was  soon  afterwards 
divorced,  and  at  the  time  of  the  trial  of  this  case  was  liv- 
ing with  his  fourth  wife.     When   Mr.  Cochran  left  his 
wife  and  children  in  Oshkosh,  in  December,  1883,  whatever 
may  have  been  his  intention  at  that  time  with  reference  to 
making  Nebraska  his  permanent  home,  there  can  be  no 
doubt  whatever   that   his  object  in  settling   in   Douglas 
county  was  to  procure  a  divorce  from  Mrs.  Cochran  in 
order  to  be  free  to  marry  again ;  and  there  can  be  no  doubt 
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but  that  he  studiously  ooucealed  from  Mrs.  Cochran  that 
he  intended  to  institute  proceedings  for  divorce  against  her 
in  Nebraska,  and  that  he  did  conceal  the  pendency  of  said 
divorce  proceedings.     At  the  time  Warren  Cochran  insti- 
tuted divorce  proceedings  in  Douglas  county,  at  the  time 
he  filed  an  affidavit  for  service  by  publication  upon  his 
wife  in  that  case,  and  at  the  time  the  decree  of  divorce  was 
rendered,  Warren    Cochran   absolutely  knew   that   Mrs. 
Cochran  had  never  abandoned  him,  and  was  then  living 
with  her  children  in  O.shkosh,  Wisconsin,  where  he  had 
left  them  in  December,  1883.     The  evidence  in  this  record 
further  shows  that  from  the  time  that  Warren  Cochran 
married  Mrs.  Cochran,  in  1867,  until  December,  1883,  she 
behaved  herself  towards  him  as  a  chaste  and  faithful  wife; 
she  bore  him  during  this  time  two  children ;  and  she  de- 
voted a  large  part  of  that  time  to  teaching  school,  the  pro- 
oeeds  of  which  went  to  the  support  of  the  family,  consist- 
ing of  the  five  children  of  Warren  Cocliran  by  his  first 
wife,  and  Mr.  and  Mrs.  Cochran  and  their  two  children. 
The  evidence  further  shows  that  when  Warren  Cochran 
left  Nebraska,  in  the  autumn  of  1878,  and  returned   to 
Wisconsin  to  hi.s  wife  and  two  children,  he  went  therewith 
the  intention  of  permanently  remaining  and  of  making 
that  the  home  of  himself  and  Mrs.  Cochran,  and  the  two 
minor  children;  that  the  children  by  his  first  wife  were 
then  all  about  of  age,  and  living  in  Nebraska;  that  after 
Warren  Cochran  left  iiis  wife  and  two  children,  in  Decem- 
ber, 1883,  Mrs.  Cochran  continued  to  support  herself  and 
two  children  by  teaching  school;  that  at  the  time  of  the 
trial  of  this  case  she  was  possessed  of  small  means,  not  ex- 
ceeding perhaps  $3,000  in  value;  that  her  health  had  become 
permanently  impaired  by  reason  of  her  labors  in  teaching 
school;  and  that  she  was  at  the  time  of  the  trial  of  this  suit 
about  sixty  years  of  age  and  under  medical  treatment.  The 
evidence  further  discloses  that  Mrs.  Cochran  had  no  knowl- 
edge or  notice  whatever  of  the  pendency  of  the  divorce 
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proceed  in  crs  brought  against  her  by  Warren  Cochrao  until 
some  months  after  the  decree  of  divorce  had  been  rendered. 
We  are  of  opinion  that  these  facts  establisli  that  Warren 
Cochran  willfully,  and  without  any  just  cause  whatever, 
deserted  his  wife  and  minor  children  in  December,  1883, 
and  show  that  Mrs.  Cochran  is  entitled  to  alimony  from 
the  property  of  Warren  Cochran.  We  are  further  of 
opinion  that  the  divorce  procured  by  Warren  Cochrau 
from  his  wife  in  the  district  court  of  Douglas  county  on 
the  14th  of  July,  1884,  was  procured  by  fraud  and  perjury, 
and  we  would  not  hesitate  for  one  moment  to  set  that  de- 
cree aside  if  such  were  the  prayer  of  Mrs.  Cochran's  peti- 
tion.    Our  divorce  laws  are  liberal  and  should  be  liberally 

w 

const  rued,  but  tliey  are  not  designed  and  must  not  be  used 
for  the  purpose  of  enabling  even  preachers  "to  off  with 
the  old  love  and  on  with  the  new;"  nor  to  discard  faithful 
wives  of  whom  they  have  become  tired,  because  their  fresh- 
ness and  bloom  and  health  have  departed,  and  thus  leave 
them  legally  free  to  contract  fresh  marriages. 

4.  A  further  argument  of  Warren  Cochran  is  that  the 
amount  of  alimony  awarded  Mrs.  Cochran  is  excessive. 
We  do  not  think  it  is,  for  reasons  that  we  shall  state  further 
on.     The  appeal  of  Warren  Cochran  is  dismissed. 

5.  We  next  direct  our  attention  to  the  appeals  of  Beriah 
Cochran  and  Elmer  G.  Cochran  and  their  wives.  Mrs. 
Cochran  pleaded  in  her  petition  that  for  the  purpose  of 
cheating  and  defrauding  her  of  her  rights  in  the  property 
of  Warren  Cochran  the  latter  had  purchased  the  property 
described  in  the  petition  and  caused  the  same  to  be  con- 
veyed, without  consideration,  to  Beriah  C.  and  Elmer  G. 
Cochran,  his  sons  by  his  first  wife.  The  evidence  sustains 
this  allegation  of  the  petition,  as  it  shows  beyond  dispute 
that  the  title  to  the  Crete  property  is  now  held  by  Beriah 
Cochran,  and  the  title  to  what  is  described  herein  as  the 
twenty-acre  tract  is  held  by  Elmer  G.  Cochran.  Their  ap- 
peals are,  therefore,  dismissed. 
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6.  The  next  consideration  is  the  appeal  of  Mrs.  Coch- 
ran. Her  sole  ground  of  complaint  is  that  the  amount  of 
alimony  awarded  her  by  the  district  court  is  too  small. 
There  is  no  fixed  rule  for  determining  what  proportion  of 
a  husband's  estate  should  be  decreed  to  his  wife  as  alimony. 
The  amount  is  to  be  just  and  equitable,  due  regard  being 
had  to  the  rights  of  each  party,  the  ability  of  the  husband^ 
the  estate  of  the  wife,  and  the  character  and  situation  of 
the  parties.  {Smith  v.  Smith,  19  Neb.,  706.)  The  district 
court  by  its  decree  awarded  Mrs.  Cochran  $2,000,  to  be 
paid  in  four  equal  installments,  three,  nine,  fifteen,  and 
twenty-one  months  after  the  15th  of  May,  1891,  the  date 
of  the  decree,  and  the  further  sum  of  $250  per  year,  dur- 
ing her  life,  to  be  paid  in  two  equal  installments  on  the 
first  days  of  July  and  January  of  each  year.  In  July, 
1882,  Warren  Cochran  became  the  owner  of  the  piece  of 
land  designated  herein  as  tax  lot  27,  consisting  of  three  and 
one-third  acres.  Warren  Cochran  owned  this  tract  of  land 
at  the  date  he  obtained  a  decree  of  divorce  from  Mrs.  Coch- 
ran and  at  the  date  of  the  bringing  of  this  suit.  The  value 
of  this  land  at  the  date  he  obtained  a  decree  of  divorce  from 
his  wife,  July  14,  1884,  as  shown  by  the  evidence,  was 
$3,333.33;  but  the  undisputed  evidence  in  the  record  also 
shows  that  the  value  of  this  tax  lot  27  at  the  time  of  the 
trial  was  $22,983,  taking  the  average  value  placed  thereon 
by  the  four  witnesses  who  testified  thereto.  The  evidence 
also  shows  that  at  the  time  Warren  Cochran  obtained  a 
decree  of  tlivorcc  from  his  wife  he  owned  what  is  called  in 
the  record  the  "Beaver  Crossing  farm,"  in  Seward  county, 
in  this  state;  and  in  1885  he  exchanged  this  farm  for  the 
tract  of  land  herein  designated  as  the  twenty-acre  tract, 
which  tract  he  owned  at  the  time  of  the  bringing  of  this 
suit,  although  the  title  was  held  in  the  name  of  his  son, 
Elmer  G.  Cochran.  Averaging  the  values  put  upon  this 
land  by  the  three  witnesses  who  testified  as  to  its  value, 
this  twenty-acre  tract  was  worth,  at  the  time  this  suit  was 
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tried,  $53,320.  The  evidence  further  shows  that  the  title 
of  what  is  designated  as  the  Crete  property  was  in  Beriah 
Cochran,  thougli  really  owned  by  Warren  Cochran,  and 
that  the  value  of  this  property  at  the  time  of  trial  was 
$560.  The  total  value  then  of  the  property  of  Warren 
Cochran  at  the  time  of  the  trial,  as  shown  by  the  evidence, 
was  $76,953.  The  record  discloses,  however,  that  the  title 
to  the  twenty-acre  tract  was  in  litigation,  and  it  is  impossi- 
ble, in  view  of  that  fact,  to  say  certainly  what  the  value  of 
Warren  Cochran's  interest  is  in  that  piece  of  land.  We 
therefore  deduct  from  the  total  value  of  Warren  Cochran's 
])roperty  the  value  of  the  twenty-acre  tract,  and  this  leaves 
$23,633  as  the  value  of  the  remainder  of  Warren  Cochran's 
property.  We  do  not  think  alimony  should  be  awarded  in 
installments  during  the  life  of  a  party  as  was  done  in  this 
case.  Mrs.  Cochran's  appeal  should  be  sustained,  we  think, 
and  the  decree  of  the  district  court  should  be  set  aside  as  to 
the  manner  of  the  allowance  of  alimony  and  the  amount 
allowed  commuted  to  the  gross  sum  of  $6,000,  payable  in 
three  equal  annual  installments  of  $2,000  each ;  the  first 
installment  to  become  due  and  payable  January  1,  1895, 
another  installment  payable  January  1,  1896,  and  another 
on  January  1,  1897,  each  of  said  installments  to  draw  in- 
terest at  the  rate  of  seven  per  cent  per  annum  from  this 
<late  and  to  be  and  becon>e  liens  as  other  judgments  upon 
the  real  estate  of  Warren  Cochran. 

Counsel  for  Warren  Cochran  call  our  attention  to  the 
rule  announced  in  Kamp  v,  Kamp,  59  N.  Y.,  212,  that 
alimony  cannot  be  allowed  out  of  the  property  acquired 
after  the  divorce.  Assuming  this  rule  to  be  correct,  which 
we  neither  dispute  nor  admit,  it  is  not  applicable  here. 
Warren  owned  the  tract  of  land  designated  herein  as  tax 
lot  27  at  the  date  he  obtained  a  decree  of  divorce  from  his 
wife.  Counsel  contend  that  in  estimating  the  amount  of 
alimony  to  be  awarded  Mrs.  Cochran  in  this  suit  the  court 
should  look  only  to  the  value  of  that  tract  of  land  at  the 
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date  of  the  decree  of  divorce,  which,  as  already  stated,  was 
^3,333.33.  We  are  not  prepared  to  carry  the  rule  an- 
DOUDced  in  Kamp  v,  Kampy  aupra^  to  this  extent.  Tax  lot  27 
is  the  same  identical  property  now  that  it  was  when  Warren 
Cochran  obtained  the  decree  of  divorce  from  his  wife,  and 
in  estimating  its  value  for  the  purpose  of  determining  what 
alimony  should  be  awarded  Mrs.  Cochran,  the  court  should 
consider  its  value  at  the  time  of  entering  the  decree. 

Another  contention  of  counsel  for  Warren  Cochran  is 
that  the  court  should  not  take  into  consideration  the  value 
of  what  is  known  as  the  twenty-acre  tract,  because  Warren 
Cochran,  or  his  son  Elmer  G.  for  him,  did  not  obtain  title 
to  that  piece  of  land  until  after  the  date  of  the  divorce. 
We  do  not  think  this  argument  is  sound.  As  already 
stated,  Warren  Cochran  owned,  at  the  time  he  instituted  a 
suit  for  divorce  aguinst  his  wife,  what  is  known  in  this 
record  as  the  "Beaver  Crossing  farm,"  and  after  he  ob- 
tained his  decree  of  divorce  he  exchanged  this  farm  for  the 
twenty-acre  tract.  The  court  then  should  have  taken  into 
consideration  the  value  of  the  twenty-acre  tract  at  the  date 
it  rendered  a  decree  for  alimony  in  favor  of  Mrs.  Cochran, 
for  the  purpose  of  determining  the  amount  of  such  alimony. 
The  decree  of  the  district  court  as  to  the  amount  of  ali- 
mony awarded  Mrs.  Cochran  is  set  aside,  and  a  decree  will 
be  entered  in  this  court  in  favor  of  Mrs.  Cochran  against 
Warren  Cochran  for  the  sum  of  $6,000  alimony,  as  herein- 
before stated.  In  .all  other  respects  the  decree  of  the  dis- 
trict court  is  afiBrmed. 

Decree  accordingly. 


Irvine,  C,  not  sitting. 
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W~^  W.  T.  SOOTT,  APPELLEE,  V.  R.  L.  SpENCBR   ET  AL.,  Im- 

^   **  PLEADED  WITH  MeTCALF  CrACKER  CtoMPANY,  AP- 


PELLANT. 

Filed  Novembbb  8, 1894.     No.  594a 


48  088 

44  8 

t44  98 

f44  406 

144  717 

144  m. 

42    632 
f45  22 

^"i^  ^'        ^-  ^^  ^f  Exceptions:   Authority  of  Clkrk  to  Sigx.     To 

confer  anthority  upon  the  clerk  of  a  district  coart  to  sign  and 
allow  a  bill  of  exceptions  it  most  appear  that  the  jadge  is  dead^ 
or  that  he  is  prevented  by  sickness  or  absence  from  his  district 
from  signing  and  allowing  the  bill,  or  the  parties  to  the  liti- 
gation, or  their  coansel,  mnst  agree  npon  the  bill  of  except ioos 

^^~^|  and  attach  thereto  their  written  stipulation  to  that  effect.  (Seo> 

62   568|  tion  311,  Ck>de  of  Civil  Procedare.) 


2.  :  .    The  mere  stipulation  of  counsel  in  a  case  that 

the  clerk  of  the  court  may  sign  and  allow  a  bill  of  exceptions  is 
not  sufficient  to  confer  authority  upon  him  to  do  so. 

3.  :  Review.     Where  it  is  sought  to  present  to  this  court 

alleged  errors  occurring  at  the  trial  in  a  district  court,  a  bill  of 
exceptions  settled  and  signed  as  required  by  law  is  indispensably 
necessary.    Edwards  v.  Kearney,  14  Neb.,  83,  and  Reynolds  v, 
Dietz,  39  Neb.,  180,  reaffirmed. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J. 

Dryden  &  Main,  for  appellant. 

Marston  <b  Nevius,  contra, 

Ragan,  C. 

This  is  an  appeal  from  a  decree  in  equity  pronounced  by 
the  district  court  of  Buffalo  county.  The  bill  of  exceptions 
in  the  case  was  signed  and  allowed  by  the  clerk  of  the  dis- 
trict court.  There  is  no  showing  in  the  record  that  the 
judge  of  the  district  court  was  dead,  or  that  he  was  pre- 
vented by  sickness,  or  absence  from  his  district,  from  sign- 
ing and  allowing  this,  bill  «f  exceptions.     Counsel  for  the 
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respective  parties  to  the  litigation  made  aiul  filed  in  the  case 
a  stipulation  in  words  and  figures  as  follows:  ''  It  is  hereby 
stipulated  and  agreed  by  and  between  the  parties  hereto 
that  the  bill  of  exceptions  in  the  above  entitled  case  may 
be  settled  by  the  clerk  of  the  district  court."  Doubtless 
the  clerk  of  the  district  court  acted  upon  this  stipulation  as 
his  authority  for  signing  and  allowing  this  bill  of  excep- 
tions. Section  .311  of  the  Code  of  Civil  Procedure  pro- 
vides: "In  case  of  the  death  of  the  judge,  or  when  it  is 
shown  by  affidavit  that  the  judge  is  prevented  by  sickness^ 
or  absence  from  his  district,  as  well  as  in  cases  where  tlie 
parties  interested  shall  agree  upon  the  bill  of  exceptions, 
and  shall  have  attached  a  written  stipulation  to.tliat  effect 
to  the  bill,  it  shall  be  the  duty  of  the  clerk  to  settle  and 
sign  the  bill  in  the  same  manner  as  the  judge  is  by  tliis  act 
required  to  do."  To  confer  authority  upon  the  clerk  of  a 
district  court  to  sign  and  allow  a  bill  of  exceptions,  then, 
it  must  appear  that  the  judge  of  the  district  court  is  dead, 
or  that  he  is  prevented  by  sickness,  or  absence  from  his  dis- 
trict, from  signing  and  allowing  the  bill,  or  the  parties  to 
the  litigation,  or  their  counsel,  must  agree  upon  the  bill  of 
exceptions  and  attach  thereto  their  written  stipulation  to 
that  effect.  Counsel  for  the  parties  to  this  litigation  did 
agree  and  stipulate  that  the  clerk  raigh't  sign  the  bill  of 
exceptions,  but  they  did  not  agree  by  stipulation  in  writ- 
ing attached  to  the  bill  that  it  was  the  correct  bill  of  ex- 
ceptions in  the  case.  Where  it  is  sought  to  present  to  this 
court  alleged  errors  occurring  at  a  trial  in  the  district  court, 
a  bill  of  exceptions  settled  and  signeJ  as  required  by  law 
is  indispensably  necessary.  (Reynolds  v.  Dietz,  39  Neb.,  180; 
Edwards  v.  Kearney,  14  Neb.,  83.)  We  cannot,  therefore, 
ei^amine  what  purports  to  be  the  bill  of  exceptions  in  this 
case  for  the  purpose  of  ascertaining  whether  the  decree  ap- 
pealed from  is  the  correct  one  under  the  evidence.  In 
other  words,  the  bill  of  exceptions  cannot  be  used  for  any 
purpose.      The  only  question   left,  then,  in  this  case  is 
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whether  the  pleading.^  support  the  judgment  rendered ;  and 
as  they  do,  it  follows  that  the  decree  of  the  district  court 
must  be  and  is 

Affirmed. 


Charles  Greene,  appellant,  y.  Rachel  B.  Greene, 

appellee. 


Filed  Noybmbeb  8,  1894.    No.  5491. 

1.  Husband  and  Wife :  One  as  Witness  Against  the  Other: 

Specific  Febfobmance.  In  a  suit  by  a  husband  against  his 
wife  to  compel  her  to  speciflcally  perform  a  written  contract  she 
had  made  with  him,  in  and  by  which  she  agreed  to  convey  to 
him  certain  real  estate,  neither  the  husband  nor  the  wife  can 
testify  one  against  the  other  in  the  case.  NUand  v,  Kaliah^  37 
Neb.,  47,  reaffirmed. 

2.  :  :  Repeal  of  Statute.    Section  331  of  the  Code 

of  Civil  Procedare  was  not  repealed  by  the  enactment  of  chap- 
ter 53,  Compiled  Statutes,  1893,  entitled  "Married  Women." 
Skinner  v.  Skinner,  38  Neb.,  756,  reaffirmed. 

3.'Speciflc  Performance  of  Contract  Between  Husband 
and  Wife:  Undue  Influence.  A  husband  brought  suit 
against  his  wife  to  enforce  the  specific  performance  of  a  contract 
in  writing  made  by  her,  in  and  by  which  she  agreed  to  convey 
to  her  husband  certain  real  estate.  The  wife  defended  on  the 
ground  that  the  contract  sued  on  was  procured  from  her  by 
fraud  and  duress,  and  undue  inflnence  exercised  over  her  by  her 
husband.  The  evidence  failed  to  establish  that  the  contract  was 
obtained  from  the  wife  by  fraud  or  duress,  but  it  did  establish 
that  the  wife  executed  the  contract  because  of  a  species  of  mat- 
rimonial coercion  and  undue  influence  exercised  over  her  by  her 
husband.  Held,  That  the  wife  should  be  released  from  the  per- 
formance of  the  contract 

4.  :  CoNSiDEBATiON.  To  enable  a  husband  to  specifically  en- 
force against  his  wife  a  contract  by  which  she  has  agreed  to  con- 
vey to  him  certain  real  estate,  it  must  appear  that  such  contract 
had  for  its  basis  some  consideration. 


5. 


Undue  Influence:  Bubden  of  Pboof.  In 
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such  caae,  if  the  claim  of  the  hnsband  is  that  the  consideration 
for  the  contract  was  her  love  and  affection  for  him,  or  that  be- 
cause of  the  fact  that  he  was  her  husband  she  intended  by  the 
contract  to  make  a  gift  to  him  of  the  land  described  therein, 
then  the  burden  is  npon  the  husband  to  show  that  the  wife 
made  such  contract  freely  and  yolnntarily,  with  fnll  knowledge 
of  all  the  facts  with  reference  thereto,  and  without  any  fraud 
practiced  Upon  her,  and  that  she  was  not  induced  to  make  such 
contract  by  the  coercion  or  undue  influence  of  her  husband. 

Appeal  from  the  district  court  of  York  county.  Heard 
below  before  Miller,  J. 

George  B.  France  and  JV.  F.  Harlan,  for  appellant. 

John  H,  Ames  and  Sedgwick  &  Power y  contra. 

Kagan,  C. 

Kobert  Blair  died  in  the  state  of  New  Jersey  about  the 
year  1887  owning  the  legal  title  to  the  south  half  of  the 
southeast  quarter  of  section  31,  in  township  11  north  and 
range  2  west  of  the  6th  P.  M .,  and  lot  11,  in  block  58,  in 
the  city  of  York,  in  York  county,  Nebraska.  Mr.  Blair 
left  a  will,  in  and  by  which  he  devised  an  undivided  one- 
half  of  this  real  estate  to  his  daughter,  Mrs.  Rachel  B. 
Greene,  then  and  now  the  wife  of  Charles  Greene,  and  an 
undivided  one-half  of  said  real  estate  to  his  two  daughters, 
Mesdames  Armstrong  and  Adams.  Charles  Greene  and 
Rachel  Greene,  his  wife,  at  this  time  resided  in  the  city  of 
York,  Nebraska.  About  the  month  of  May,  1888,  Mrs. 
Greene  instituted  in  the  courts  of  New  Jersey  proceedings 
for  contesting  the  will  made  by  her  father.  The  grounds 
of  this  contest  were  that  she  was  the  owner  of  said  real 
estate ;  that  her  father  had  loaned  her  the  money  with  which 
to  purchase  it,  and  that  he  held  the  title  thereto  in  trust  for 
her,  the  agreement  being  that  the  money  which  he  had 
loaned  her  and  which  paid  for  the  real  estate  was  to  be 
charged  to  her  as  an  advancement  made  to  her  by  her  father 
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out  of  her  share  of  his  estate.  About  the  same  time  her 
husband,  Charles  Greene,  brought  suit  in  the  district  court 
of  York  county  against  the  executors  of  Robert  Blair,  his 
daughters,  the  Mesdaraes  Armstrong  and  Adams,  and  his 
wife,  Mrs.  Rachel  B.  Greene.  In  this  suit  Charles  Greene 
alleged  that  he  was  the  owner  of  tlie  above  described  real 
estate,  and  that  Robert  Blair,  during  his  lifetime,  held  the 
title  thereto,  in  trust  for  him,  the  said  Charles  Greene,  and 
that  Robert  Blair  had  loaned  him,  Greene,  the  money  with 
which  to  purchase  this  real  estate,  and  that  he  held  the  title 
in  his,  Blair's,  name,  as  security  for  the  money  so  advanced. 
On  the  24th  day  of  July,  1888,  a  compromise  and  settle- 
ment of  the  will  contest  was  had,  and  by  the  terms  of  this 
settlement  Mesdames  Armstrong  and  Adams  and  their  hus- 
bands quitclaimed  to  Mrs.  Greene  all  the  interest  in  the 
above  described  real  estate  which  had  been  devised  to  them 
by  the  will  of  their  father,  Robert  Blair,  and  the  said  will 
was  then  admitted  to  probate.  Charles  Greene  was  present 
at  this  settlement  and  consented  thereto,  and  one  condition 
of  the  settlement  made  was  that  Charles  Greene  should  dis- 
miss the  suit  he  had  then  pending  claiming  title  to  this 
property  in  York  county,  Nebraska,  and  relinquish  all  his 
claim  of  title  to  said  property  to  his  wife,  Mrs.  Rachel  B. 
Greene.  Charles  Greene  agreed  to  this  settlement,  and  on 
the  27th  day  of  July,  1888,  he  evidenced  his  agreement  by 
a  writing,  duly  signed,  witnessed,  and  acknowledged  by 
him,  but  dated  the  24th  of  July,  1888,  and  in  this  writing 
he  agreed  to  dismiss  without  delay  the  suit  he  had  pending 
in  York  county  and  relinquish  all  his  claim  of  title  to  the 
real  estate  in  favor  of  his  wife.  On  the  same  day  that  he 
executed  this  writing,  to-wit,  July  27,  1888,  he  and  his 
wife,  Rachel  B.  Greene,  entered  into  another  contract  in 
writing,  duly  signed,  witnessed,  and  acknowledged  by  both 
of  them,  in  and  by  which  contract  Mrs.  Greene  agreed  to 
convey  to  her  lunband  the  real  estate  above  described,  the 
consideration  being  that  Charles  Greene  would  dif^miss  the 
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suit  brought  by  him  and  then  pending  in  Yi)rk  county, 
Nebrasku,  uirainst  his  said  wife  and  the  heirs  and  executors 
of  Robert  Bhiir,  deceased.  Mrs.  Greene  having  refused  to 
comply  with  this  contract  and  convey  the  lands  to  her  hus- 
band, he  brought  this  suit  for  the  specific  performance  of 
the  agreement.  The  answer  of  Mrs.  Greene  to  the  suit,  so 
far  as  material  here,  set  out  two  defenses :  (a)  That  said 
agreement  was  procured  from  her  by  fraud,  duress,  and  by 
an  undue  influence  exercised  over  her  by  her  husband.  (6) 
That  Charles  Greene  was  estopped  from  enforcing  this  con- 
tract by  reason  of  his  agreement  made  on  the  24th  day  of 
July,  1888,  and  evidenced  by  him  in  writing  on  the  27th 
day  of  July,  in  settlement  of  the  proceedings  contesting 
the  will  of  the  said  Robert  Blair,  deceased.  The  district 
court  found  and  decreed  the  issues  in  favor  of  Mrs.  Greene, 
and  from  this  decree  Mr.  Greene  appeals. 

1.  The  first  argument  relied  upon  here  for  a  reversal  of 
this  decree  is  the  refusal  of  the  district  court  to  permit 
Charles  Greene  to  testify  on  the  trial  of  the  case.  Sec- 
tion 331  of  the  Code  of  Civil  Procedure  provides:  "The 
husband  can  in  no  case  be  a  witness  against  the  wife,  nor 
the  wife  against  the  husband,  except  in  a  criminal  proceed- 
ing for  a  crime  committed  by  the  one  against  the  other, 
but  they  may  in  all  criminal  prosecutions  be  witnesses  for 
each  other."  This  provision  of  our  Code  was  under  con- 
sideration by  this  court  (Ryan,  C,  writing  the  opinion)  in 
Niland  v.  Kaliah,  37  Neb.,  47.  The  action  was  brought 
by  the  creditors  of  Solomon  Kalish  to  set  aside  certain  con- 
veyances made  to  his  wife,  Adalia  Kalish.  On  the  trial 
the  creditors  sought  to  have  the  husband  testify  in  the  case, 
and  also  sought  to  have  the  wife  testify  in  the  case.  The  dis- 
trict court,  however,  excluded  the  testimony,  and  the  cred- 
itors appealed,  and  this  court  held  that  neither  the  husband 
nor  the  wife  could  testify  in  the  case,  as,  from  the  nature  of 
the  action,  the  testimony  of  the  husband  would  be  against 
the  interests  of  his  wife  and  the  testimony  of  the  wife  be 
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against  that  of  her  husband,  and  the  judgment  of  the 
district  court  was  affirmed.  But  it  is  argued  that  as  by 
chapter  53,  Compiled  Statutes,  1893,  entitled  '' Married 
Women,''  a  married  woman  may  bargain,  sell,  and  convey 
her  real  estate  and  enter  into  contract  with  reference  to 
the  same  with  like  effect  as  a  married  man  may  in  relation 
to  his  real  estate,  and  that  a  woman  while  married  may  sue 
and  be  sued,  in  the  same  manner  as  if  she  were  unmarried, 
that  therefore  said  chapter  53  repealed  said  section  331  of* 
the  Civil  Code  and  thereby  removed  the  common  law  dis- 
abilities of  a  married  woman  as  to  testifying.  This  pre- 
cise question  was  before  this  court  in  Skinner  v.  SHnner,  38 
Neb.,  756,  and  it  was  there  held :  '^  But  this  act  [chapter 
entitled  '  Married  Women ']  has  no  reference  to  the  right 
of  married  women  to  testify.  It  does  not  define  nor  attempt 
to  define  what  shall  be  evidence  nor  who  shall  be  competent 
witnesses  in  any  case.  It  does  not  deal  with  the  subject  of 
either  witnesses  or  evidence.  At  common  law  the  contracts 
of  a  married  woman  were  void,  and  the  object,  and  the 
only  object,  of  this  statute  [said  chapter  53]  was  to  remove 
her  disability  to  contract  and  to  permit  her  to  contract 
with  reference  to  her  separate  property,  trade,  or  business.' 
{Oodfrey  v,  MegahaUy  38  Neb.,  748,  and  cases  there  cited; 
Nifand  t\  Kaliah,  37  Neb.,  47.)  In  Lawaon  v.  Gibson,  18 
Neb.,  137,  the  rule  as  to  the  repeal  of  statutes  by  implica- 
tion is  thus  stated :  'A  statute  will  not  be  considered  re- 
pealed by  implication  unless  the  repugnancy  between  the 
new  provision  and  the  former  statute  is  plain  and  unavoid- 
able.' Now,  there  is  no  repugnancy  whatever  between 
section  331  of  the  Code  of  Civil  Procedure,  defining  the 
cases  and  circumstances  in  which  a  husband  or  wife  be- 
comes a  competent  witness  against  the  other,  and  the  so- 
called  'Married  Woman's  Act,'  removing  the  common 
law  disabilities  of  a  married  woman  to  make  contracts  and 
sue  and  be  sued.  At  common  law  neither  husband  nor 
wife  could  testify  one  against  the  other  in  any  case.     The 
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mle  still  remains,  except  in  so  far  as  it  has  been  changed 
by  our  statutes."  The  district  court  then  did  not  err  in 
refusing  to  permit  Mr.  Greene  to  testify  in  this  case. 

2.  A  second  argument  relied  upon  for  a  reversal  of  this 
decree  is  that  it  is  not  sustained  by  sufficient  competent 
evidence.  The  evidence  does  not  establish  that  the  con- 
tract made  the  basis  of  this  suit  was  obtained  from  Mrs. 
Greene  by  fraud.  She  was  not  misled  by  any  false  repre- 
sentations of  her  husband  as  to  the  actual  facts  in  the  case, 
as  she  knew  at  the  time  she  made  the  contract  that  her 
husband  had  a  suit  pending  in  York  county  against  her 
and  the  executors  and  heirs  of  Robert  Blair,  deceased,  in 
which  suit  he  claimed  to  be  the  owner  of  the  property  in 
controversy;  nor  does  the  evidence  establish  that  Mrs. 
Greene  was  induced  to  make  the  contract  sued  upon  be- 
cause of  fear  of  violence  or  injury  to  her  person  at  the 
hands  of  her  husband;  but  it  does  establish  that  Mr. 
Greene  did  obtain  this  contract  from  his  wife  by  a  species 
of  matrimonial  coercion,  or  the  exercise  of  an  undue  in- 
fluence over  her,  resulting  from  their  marriage  relations, 
and  this  is  sufficient  to  release  the  wife  from  the  perform- 
ance of  the  contract.  (Witbeek  v.Witbeek,  25  Mich.,  439; 
Jenne  r.  Marbhy  37  Mich.,  322.)  The  decree  appealed 
from  is  right  for  another  reason.  Mr.  Greene  agreed  with 
the  executors  and  heirs  of  Robert  Blair — his  wife  included 
amon^  such  heirs — to  dismiss  the  suit  he  had  brought  in 
York  county  claiming  this  property,  and  to  relinquish  his 
rights  and  claims  to  said  property  to  his  wife,  if  they,  the 
other  heirs  of  Robert  Blair,  would  convey  their  interest  to 
his,  Mr.  Greene's,  wife.  Mrs.  Greene  thus  became  vested 
with  the  entire  property  instead  of  one-half  of  it,  as  pro- 
vided by  the  terms  of  her  father's  will,  and  the  contest  over 
the  will  was  thus  settled  and  compromised,  and  Mr.  Greene 
solemnly  agreed,  and  evidenced  the  agreement  in  writing^ 
to  dismiss  the  York  county  suit  and  relinquish  in  favor  of 
his  wife  all  his  claims  to  said  property.     It  is  clear  that 


NEBRASKA  KEPOHTa  [Vol.  42 


Greeae  t,  Qreeoe. 


if  Mr.  Greene  had  Dot  dismissed  his  suit  his  agreement 
made  iu  New  Jersey  in  compromise  of  the  will  contest 
could  have  been  successfully  pleaded  against  him  in  bar  of 
hie  further  prosecution  of  the  action.  The  compromise  of 
the  will  contest  was  a  sufficient  consideration  to  support 
Mr.  Greene's  agreement  to  dismiss  hie  York  county  suit 
and  relinquish  in  favor  of  his  wife  all  claims  he  had 
against  the  real  estate  involved  therein.  9o  fer  as  the  rec- 
ord discloses,  this  agreement  was  made  by  Mr.  Greene 
freely  and  voluntarily,  without  any  fraud  practiced  upou 
him  and  with  a  full  knowledge  of  all  the  facts  in  the  case, 
and  was,  therefore,  as  binding  on  Mr.  Greene  as  were  the 
agreements  of  the  executors  and  heirs  of  Robeit  Blair,  de- 
ceased, binding  on  them,  {Pridiard  v.  Sharp,  61  Mic(}., 
432;  Husband  t>.  EpHi^,  81  III.,  172.)  The  contract,  then, 
sued  ou  here  has  for  its  support  no  consideration  whatever. 
True,  it  recites  the  pendency  of  the  suit  brought  by  Greene 
in  York  county,  and  that  he  will  dismiss  such  suit  in  con- 
sideration that  his  wife  would  convey  him  the  property  de- 
scribed therein ;  but  equity  regards  that  done  which  a  party 
is  bound  to  do,  and  hence,  as  matter  of  law,  the  York 
county  suit  was  dismissed  at  the  very  time  Mr.  Greene  ob- 
tained the  contract  made  the  basis  of  this  suit.  Mr. 
Greene's  ection,  then,  is  a  suit  against  his  wife  for  a  spe- 
cific performance  of  her  contract  to  convey  to  bim  certain 
lauds.  The  contract  is  not  void  because  between  husband 
and  wife,  as  a  married  woman  in  this  state  may  make  valid 
contracts  with  her  husband  in  reference  to,  ot  upon  the 
faith  and  credit  of.  Iter  separate  estate.  {Stay  v.  May,  9 
Neb.,  16;  Skinner  v.  Skinner,  38  Neb.,  756.)  But  to  en- 
able Mr.  Greene  to  enforce  the  contract  in  suit  the  burden 
was  upon  him  to  show  that  the  contract  had  for  its  support 
some  consideration.  As  already  stated,  the  evidence  dis- 
closes that  there  was  no  consideration.  If  the  claim  of 
Mr.  Greene  was  that  because  of  her  love  and  affection  for 
liim,  or  because  of  the  fact  that  be  was  her  husband,  his 
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wife,  by  the  contract,  intended  to  make  him  a  gift  of  this 
land,  then  the  burden  was  upon  Mr.  Greene  to  show  that 
his  wife  made  such  contract  freely  and  voluntarily,  with  a 
full  knowledge  of  all  the  facts  in  reference  thereto,  without 
any  fraud  practiced  upon  her,  and  that  she  did  not  make 
such  contract  by  reason  of  the  coercion  or  undue  influence 
of  her  husband.  (Boyd  v.  De  La  Mantagnie,  73  N.  Y., 
498.)  The  evidence  does  not  show  these  facts,  and  the  de- 
cree of  the  district  court  was,  therefore,  right  and  is 

Affirmed. 


C  R.  Stedman  v.  Rochester  Loan  &  Banking  Com- 
pany. 

Filed  Novkmbxb  8,  1894.     No.  4673. 

1.  Negotiable  InBtniments:  Action  by  Indorses  of  Note: 
Defense:  False  Representations.  In  a  suit  by  an  indorsee 
of  a  promiseorj  note  against  the  maker  thereof  the  latter  alleged 
as  a  defense  that  the  note  was  giyen  for  certain  stock  in  a  mill- 
ing corporation  falsely  represented  by  the  original  payee  of  the 
note  to  be  solvent  and  earning  annual  dividends  of  thirty  per 
cent.  The  undisputed  evidence  showed  that  the  indorsee  pur- 
chased the  note  before  maturity,  in  the  usual  course  of  busi- 
ness, for  a  valuable  consideration,  and  without  any  knowledge 
or  notice  of  the  defense  pleaded  by  the  maker.  HM,  That  the 
court  properly  instructed  the  jury  to  return  a  verdict  for  the  in- 
dorsee. 


:  :  Proof  OP  Conditional  Delivery:  Pleading. 

In  said  suit  the  maker  of  the  note  offered  to  prove  that  the  note 
was  not  intended  to  be  delivered  to  the  original  payee  thereof 
to  become  his  property,  except  upon  the  condition  that  the  stock 
of  the  milling  corporation,  far  which  the  note  was  given,  should 
yield  a  dividend  of  thirty  per  cent  per  annum;  and  that  the 
original  payee  of  said  note  agreed  at  the  time  of  its  execution 
and  delivery  to  hold  it  in  trust  for  him,  the  maker.  The  an- 
swer of  the  maker  of  the  note  did  not  allege  an  agreement  on 

45 
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the  part  of  the  original  payee  of  the  note  that  he  would  hold 
snch  note  in  tnist  for  the  maker.  Held^  That  the  eyidenoe  of- 
fered was  irreleyant  under  the  iasaee  and  properly  exolnded. 

Error  from  the  district  court  of  Sherman  county.    Tried 
below  before  Church,  J. 

Nightingale  Bros,,  for  plaintiff  in  error. 

Long  Bros,  and  E.  J.  Hainer,  oontrn. 

Bagan,  C. 

On  the  21st  day  of  July,  1888,  one  C.  R.  Stedman  made 
in  writing  of  that  date  his  promissory  note  for  the  sum  of 
$634.75,  payable  to  the  order  of  the  Sherman  County  Bank- 
ing Company,  a  banking  corporation  organized  and  doing 
business  at  that  time  in  Sherman  county,  Nebraska,  April 
1,  after  date,  together  with  interest  thereon  at  the  rate  of 
ten  per  cent  per  annum  from  maturity  until  paid.  The 
Rochester  Lioan  &  Banking  Company,  a  corporation  created 
under  the  laws  of  the  state  of  New  Hampshire,  brought  this 
suit  in  the  district  court  of  Sherman  county  against  said 
Stedman  on  said  note,  alleging  that  Stedman  executed  and 
delivered  the  note  to  the  Sherman  County  Banking  Com- 
pany, and  that  it,  the  plaintiff,  in  the  usual  and  ordinary 
course  of  business,  for  a  valuable  consideration  and  before 
the  maturity  of  said  note,  purchased  the  same;  that  it  was 
then  the  owner  of  said  note,  and  that  the  same  was  wholly 
unpaid;  and  prayed  judgment  for  the  amount  due  thereon, 
with  interest.  The  answer  of  Stedman,  so  far  as  material 
here,  was  an  admission  that  he  executed  and  delivered  the 
note  to  the  Sherman  County  Banking  Company,  but  he  de- 
nied that  the  Rochester  Loan  &  Banking  Company  was  an 
innocent  purchaser  of  said  note  for  a  valuable  considera- 
tion before  maturity.  Stedman  also  alleged  that  the  note 
was  made  and  delivered  by  him  to  the  Siierman  County 
Banking  Company  as  part  of  the  consideration  for   the 
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sale  to  him  by  said  Sherman  County  Banking  Company 
of  ten  shares  of  the  capital  stock  of  the  Loup  City  Roller 
Mill  Company;  that  the  negotiation  of  said  sale  of  stock 
was  conducted  on  behalf  of  the  Sherman  County  Banking 
Company  by  its  president,  one  Whaley,  who  was  also  then 
president  of  said  Boiler  Mill  Company;  that  said  note 
was  procured  from  him  by  the  Sherman  County  Banking 
Company  by  fraud  and  false  representations,  in  this,  that 
at  the  time  of  the  sale  of  said  stock  Whaley  stated  to  him, 
Stedman,  that  the  stock  was  very  profitable;  that  it  was 
not  for  sale  upon  the  market  generally,  but  was  reserved 
for  the  benefit  of  personal  friends  of  the  stockholders  of 
said  Roller  Mill  Company ;  and  that  he,  Whaley,  desired 
to  confer  a  personal  favor  on  Stedman;  that  said  mill 
property  was  absolutely  free  from  debt;  that  the  mill  had 
a  capacity  for  making  125  barrels  of  flour  per  day,  and 
was  then,  and  had  been  for  some  time,  producing  that 
amount  of  flour  per  day,  and  that  the  profit  on  each  bar- 
rel averaged  $1.14;  that  said  representations  so  made  by 
Whaley  were  false,  and  known  by  him  to  be  false;  that 
they  were  made  with  the  intent  to  deceive  Stedman,  and  did 
deceive  him;  that,  relying  on  these  statements,  and  believ- 
ing them  to  be  true,  he  executed  and  delivered  the  note  in 
suit.  Stedman  further  alleged  in  his  answer  that  at  the 
time  of  the  execution  and  delivery  of  said  note  and  the 
purchase  of  said  milling  company's  stock,  that  the  said 
Sherman  County  Banking  Company,  by  its  president, 
Whaley,  made  an  oral  agreement  with  him,  Stedman,  that 
the  sale  of  the  milling  company's  stock  should  be  rescinded 
and  the  notes  given  therefor  canceled  and  surrendered  to 
Stedman  in  case  the  profits  and  dividends  declared  upon 
the  milling  company's  stock  did  not  amount  to  thirty  per 
cent  per  annum  on  the  par  value  of  the  stock ;  that  the 
original  note  given  for  said  milling  stock  should  be  re- 
newed at  the  expiration  of  six  months  until  it  should  be 
ascertained  what  the  profits  of  the  milling  company  were, 
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aud  that  the  note  sued  on  in  this  action  was  a  renewal  of 
the  original  note  given  for  the  purchase  of  said  milling 
stock.  Stedman  further  alleged  that  at  the  time  of  the  re- 
newal of  the  note  Whaiey  stated  that  the  earnings  of  the 
mill  company  had  been  put  into  a  surplus  fund  for  the 
purchase  of  wheat,  and  that  no  dividends  on  its  stock  had 
been  declared  by  reason  of  this  action  by  the  milling  com- 
pany. The  Rochester  Loan  &  Banking  Company  had  a 
verdict  and  judgment  on  the  note,  and  Stedman  prosecutes 
error  proceedings  here. 

Only  two  points  are  argued  in  the  brief  of  counsel  for 
plaintiff  in  error. 

1.  The  first  argument  is  that  the  district  court  erred  in 
instructing  the  jury  to  return  a  verdict  for  the  Rochester 
Loan  &  Banking  Company.  The  basis  of  this  contention 
is  that  at  the  time  the  court  so  instructed  there  was  evidence 
in  the  record  which  tended  to  show  that  the  Rochester  Loan 
&  Banking  Company  had  not  purchased  the  note  in  suit  in 
the  ordinary  course  of  business,  for  a  valuable  consideration 
before  its  maturity,  without  any  notice  of  the  defenses  of 
Stedman  thereto  as  against  the  original  payee  of  the  note. 
This  contention  cannot  be  sustained.  We  cannot  take  the 
time  to  quote  the  testimony,  but  the  execution  and  delivery 
of  the  note  by  Stedman  to  the  Sherman  County  Banking 
Company  was  admitted  by  him  in  his  answer,  and,  as  a 
part  of  its  case  in  chief,  the  Rochester  Loan  &  Banking 
Company  proved  that  it  purchased  said  note  from  the 
Sherman  County  Banking  Company  in  the  ordinary  course 
of  business  before  the  maturity  of  the  note;  that  it  paid 
a  valuable  consideration  for  the  note,  something  near  the 
face  of  it;  and  that  at  the  time  it  purchased  it,  it  had  no 
notice  or  knowledge  whatever  of  any  of  the  defenses  which 
Stedman  alleges  against  the  note.  The  evidence  given  by 
Stedman  not  only  did  not  disprove  these  facts,  but  it  did 
not  tend  to  disprove  them  or  any  of  them. 

2.  The  second  argument  assigned  is  that   the  district 
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oourt  erred  in  excluding  certain  evidence  offered  by  Sted- 
man,  which  evidence,  it  is  alleged,  tended  to  prove  that  the 
note  sued  on  was  held  in  trust  by  the  Sherman  County 
Banking  Company  for  Stedman  and  was  negotiated  in 
fraud  of  his  rights.  Stedman  offered  to  prove  that  the 
note  was  not  intended  to  be  delivered  to  the  Sherman 
County  Banking  Company  to  become  its  property,  except 
upon  the  condition  that  the  stock  of  the  Roller  Mill 
Company,  for  which  the  note  was  given,  should  yield  a 
dividend  of  thirty  per  cent  per  annum.  This  is  the  offer 
of  proof,  the  exclusion  of  which  by  the  district  court  is 
here  complained  of.  Stedman  alleged  in  his  answer  that 
he  assigned  the  milling  company's  stock  to  the  Sherman 
County  Banking  Compauy  as  collateral  security  for  the 
payment  of  the  note  in  suit,  and  he  also  alleged  that  the 
sale  of  the  stock  to  him  was  a  conditional  one,  and  that 
the  title  to  such  stock  was  not  to  vest  in ,  him  unless  the 
representations  made  as  to  the  value  of  the  stock  and  the 
earning  capacity  of  the  roller  mill  should  prove  to  be  true; 
but  he  did  not  allege  in  his  answer  any  agreement  on  the 
part  of  the  Sherman  County  Banking  Company  that  it 
would  hold  such  note  in  trust  for  him,  Stedman.  Tlie 
offer  of  proof,  then,  made  by  Stedman  was  broader  than  his 
pleading,  and,  therefore,  the  district  court  did  not  err  in 
excluding  the  evidence  offered.  The  judgment  of  the  dis- 
trict court  is  right  and  is 

Affirmed. 


42  645 

43  311 

Charles  A.  Burke  v.  Richard  Cunningham  et  al.        47  i64 

'  4^    648; 
51     166, 

Filed  Novkmber  8,  1894.     No.  5364.  58  4H| 

43    645| 
58    21s 

1.  Abandonment  of  Appeal  by  Filing  Petition  in  Error.       - —    -' 
When  a  case  is  in  its  nature  appealable  and  a  transcript  is  filed 
within  the  time  allowed  for  appeal,  bat  thereafter,  and  within 
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the  time  permitted  for    institnting  proceedin^»  lu  error,  tb<-  a])- 
pellant  files  and  attaches  to  the  transcript  a  petition  in  error,  be 
will  be  held  to  have  abandoned  his  appeal  and  elected  to  proceed 
in  error. 

2.  Partition :  Decree:  Review.  In  an  action  for  partition  the  conrt 
fonnd  on  the  trial  of  the  issues  that  partition  ooald  not  be  made, 
and  in  the  judgment  confirming  the  interests  of  the  parties  or- 
dered a  sale  of  the  laud.  The  judgment  was  held  to  be  irregu- 
lar, but  not  without  jurisdiction,  and  as  it  was  not  complained 
of  because  of  this  irregularity,  either  by  a  motion  for  a  new  trial 
or  by  assignment  of  error,  heldj  that  it  could  not  be  reyersed. 

Errob  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Field,  J. 

Clark  &  Allen,  for  plaintiff  in  error. 
Ridiard  Cunningham^  contra, 

Irvine,  C.    . 

A  doubt  arises  as  to  whether  this  case  is  before  us  for 
review  on  appeal  or  on  petition  in  error.  The  action  was 
in  form  one  for  the  partition  of  real  estate.  The  transcript 
was  filed  within  the  six  months  allowed  for  an  appeal,  but 
the  bill  of  exceptions  containing  the  testimony  was  not  filed 
until  ailer  the  expiration  of  the  six  months.  The  trans- 
cript which  was  filed  was  sufficient  to  give  the  court  juris- 
diction on  appeal.  {Schuyler  v,  Hanna,  28  Neb.,  601.)  The 
day  the  bill  of  exceptions  was  filed  Charles  A.  Burke  filed 
a  petition  in  error,  in  which  he  styles  himself  ^' plaintiff  in 
error  and  appellant."  The  Code  provides  two  methods  of 
review,  but  it  does  not  permit  the  same  judgment  to  be  re- 
viewed both  by  appeal  and  on  error,  and  it  is  evident  that 
to  permit  a  party  to  pursue  both  remedies  would  be  intol- 
erable. We  must  presume  that  Burke  had  some  object  in 
filing  his  petition  in  error;  and  if  so,  then  that  object  must 
have  been  to  abandon  his  appeal  and  to  transform  the  pro- 
ceedings into  proceedings  in  error.  The  petition  in  error 
being  filed  within  the  statutory  time,  this  was  his  privilege, 
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and  we  shall  therefore  treat  the  case  as  here  on  error  and 
not  as  an  appeal. 

The 'first  error  assigned  in  the  petition  in  error  is  directed 
to  the  overruling  of  a  motion  for  a  continuance.  The  affi- 
davit on  which  this  motion  was  based  is  Jiot  embodied  in 
the  bill  of  exceptions  and  this  assignment  cannot,  therefore^ 
be  considered. 

The  next  assignment  is  that  the  court  erred  ^^  in  admit- 
ting evidence  over  objections.'^  There  are  two  reasons 
why  this  assignment  cannot  be  considered.  The  first  is 
that  there  was  no  motion  for  a  new  trial  in  the  district 
court.  The  other  is  that  the  assignment  is  too  vague  for 
consideration  in  any  event. 

The  only  two  remaining  assignments  are  that  the  judg- 
ment is  contrary  to  the  evidence  and  that  it  is  not  sustained 
by  the  evidence.  The  failure  of  the  plaintiff  in  error  to 
present  these  questions  to  the  trial  court  by  a  motion  for 
a  new  trial  precludes  us  from  their  examination;  but  we 
ought  not  to  pass  them  on  that  statement  without  a  refer- 
ence to  the  very  peculiar  condition  of  the  record.  As  we 
have  said,  the  action  was  in  form  one  for  the  partition 
of  land.  The  petition  alleged  that  the  plaintiff  and  de- 
fendants had  purchased  certain  land  under  an  agreement 
that  each  should  pay  an  equal  portion  of  the  purchase 
money  and  should  own  equal  and  undivided  interests  in 
the  land ;  that  the  plaintiff  and  defendant  Edney  paid  the 
purchase  money  and  that  the  defendant  Burke  had  paid 
nothing.  The  prayer  was  for  partition  and  general  relief. 
The  answer  of  Burke  admitted  the  purchase  of  the  land  and 
the  payment  of  the  purchase  money  as  alleged  in  the  peti- 
tion, but  averred  that  Burke  had  devoted  time  and  labor  to 
the  purchase  of  the  property,  for  which  he  was  entitled  to 
credit  in  an  accounting  between  the  owners,  knd  asked  that 
the  interests  of  the  parties  should  be  determined  in  an 
accounting  between  them  as  partners.  The  reply  was  prac- 
tically a  general  denial.     In  the  judgment  the  material 
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facts  are  found  in  favor  of  Cunningham.  It  is  also  found 
that  the  property  cannot  be  divided  without  decreasing  its 
value.  The  court  then  orders  the  land  to  be  sold  and  from 
the  proceeds  of  the  sale  the  plaintiff  and  the  defendant 
Edney  reimbursed  for  their  advances,  and  that  any  surplus 
after  the  repayment  of  said  sum  shall  be  divided  equally 
among  the  three  parties.  It  need  hardly  be  said  that  these 
proceedings  were  very  irregular.  It  is  suggested  in  argu- 
ment that  the  petition  may  be  treated  as  one  to  quiet 
title,  but  it  does  not  contain  the  necessary  averments  for 
that  purpose  and  such  a  proceeding  could  not  result  in  the 
decree  rendered.  Viewed  as  a  case  in  partition,  as  it  must 
be  viewed,  the  court  undoubtedly  erred  in  ascertaining 
that  partition  could  not  be  made  and  ordering  a  sale  in 
the  first  instance.  On  the  trial  of  the  issues  it  was  the 
duty  of  the  court,  in  the  first  place,  to  enter  judgment  con- 
firming the  shares  and  interests  of  the  parties  and  ordering 
partition.  (Code  of  Civil  Procedure,  sec.  810.)  Referees 
should  then  have  been  appointed  to  make  partition,  and 
if  upon  their  reporting  that  partition  could  not  be  made 
without  great  prejudice,  the  court  should  be  satisfied  with 
such  report,  an  order  of  sale  should  theu  be  made.  (Code 
of  Civil  Procedure,  sees.  814,  815.)  In  other  words,  it  is 
the  duty  of  the  referees,  in  the  first  instauce,  and  not  of  the 
court,  before  the  first  judgment,  to  determine  whether  or 
not  partition  is  practicable.  The  duty  of  the  court  in  that 
regard  arises  on  the  report  of  the  referees,  and  not  until 
the  coming  in  of  that  report;  but  it  is  within  the  jurisdic- 
tion of  the  court  ultimately  to  determine  that  fact  and  to 
order  a  sale,  and  the  decree  cannot,  therefore,  be  said  to  be 
coram  non  judioe.  No  error  is  assigned  upon  the  form  of 
the  judgment;  and  upon  the  assignment  that  the  judgment 
is  not  sustained  by  the  evidence,  we  are  not  warranted  in 
reversing  the  decree  because  of  the  irregularity  we  have 
referred  to.  There  having  been  no  motion  for  a  new  trial 
in  the  district  court,  and  no  assignment  of  error  proper  to 
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raise  the  question  of  the  irregularity  of  tlie  judgment, 
except  in  connection  with  the  evidence,  we  cannot  inter^ 
fere. 

Affuimed. 


Lexington  Mill  &  Elevator  Company  v.  Henry 

Neuens. 


4S  MO 

42  M6 

42  049 

5S  189; 


FiLSD  Novkbibbb  8, 1694.    No.  5482. 

Contraots:  Sales:  Advancement  of  Money:  Past  Pbbform- 
anoe:  Recoveby  of  Payment.  If  a  person  has  adyanced 
money  in  part  performance  of  a  contract  and  then  refnaee  to 
proceed,  the  other  party  being  ready  and  wiUing  to  perform  on 
his  part  all  the  stipulations  of  the  agreement,  the  former  will 
not  he  permitted  to  recoyer  back  what  he  has  advanced.  Walter 
V.  Beed,  34  Neb.,  544,  followed. 

Error  from  the  district  court  of  Dawson  county.    Tried 
below  before  Holcomb,  J. 

C  W.  MoNamar,  for  plaintiff  in  error,  cited :  Barrow 
V.  Amaudy  8  Q.  B.  [Eng.],  604;  BosweU  v.  Kilboniy  15 
Moores  [Eng.],  309 ;  Allen  v,  Jarvis,  20  Conn.,  38 ;  Haines 
V.  Tueker,  50  N.  H.,  307 ;  McNaught  v.  Dodson,  49  111., 
446 ;  Chapman  v.  Ingram,  30  Wis.,  290;  Camp  v.  Hamlin^ 
55  Ga.,  259;  Bickell  v.  Cotton,  41  Miss.,  368;  Boies  v. 
Tinoenty  24  la.,  387 ;  Rider  v.  KeUey,  32  Vt.,  268 ;  J5aZ- 
lentine  v.  Robineony  46  Pa.  St.,  117;  Denver ,  T.  &  G.  R. 
Co.  V.  Hutohim,  31  Neb.,  572, 

E.  A.  Cook,  contra. 

Irvine,  C. 

The  plaintiff  in  error  sued  the  defendant  in  error  to  re- 
cover damages  for  the  alleged  failure  by  the  deicndant  to 
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deliver  900  bushels  of  wheat  contracted  to  be  sold  by  the 
defendant  to  the  plaintiff.  The  defendant,  by  answer,  ad- 
mitted the  contract  for  the  sale  of  the  wheat,  but  allied 
its  terms  to  be  somewhat  different  from  those  stated  in  the 
petition.  He  then  averred  that  he  offered  to  deliver  the 
wheat  and  the  plaintiff  refused  to  accept  the  same,  and 
asked  damages  on  account  of  plaintiff's  alleged  breach  of 
the  contract.  There  was  a  trial  to  a  jury  and  a  verdict  for 
the  defendant  without  damages. 

The  court  gave  the  following  instruction:  "If  from  the 
evidence  you  believe  that  the  defendant  was  ready  and  will- 
ing and  offered  to  deliver  to  the  plaintiff  the  900  bushels 
of  wheat  contracted  for  November  9,  1889,  of  like  kind 
and  quality  as  the  sample  shown  plaintiff's  agents,  Jensen 
&  Leflang,  and  that  the  plaintiff,  by  its  agents^  refused  to 
accept  the  same,  then  plaintiff  cannot  recover.  Your  ver- 
dict should  be  for  the  defendant."  The  giving  of  this  in- 
struction is  the  first  error  assigned,  the  objection  urged 
being  that  the  instruction  was  not  applicable  to  the  evi- 
dence. The  controversy  on  the  trial  turned  upon  the  ques- 
tion whether  the  wheat  tendered  by  the  defendant  was  of 
the  quality  which  he  contracted  to  sell.  The  defendant  re- 
ceived from  the  plaintiff  $100  on  the  purchase  money  when 
the  contract  was  made.  We  understand  the  point  made  by 
the  plaintiff  in  regard  to  the  instruction  to  be  that  it  au- 
thorized a  verdict  for  the  defendant  in  case  the  jury  should 
find  that  he  offered  to  deliver  the  wheat  according  to  con- 
tract, and  disr^arded  the  fact  that  the  $100  had  been  paid; 
that  is,  the  plaintiff  claims  that  even  though  the  jury 
should  find  that  the  defendant  was  ready  to  perform,  and 
that  the  breach  was  by  the  plaintiff,  still  the  plaintiff  would 
be  entitled  to  recover  back  the  |100.  In  WcUter  v.  .Reed, 
34  Neb.,  544,  it  was  said,  in  regard  to  a  sale  of  personal 
property:  "The  rule  is  that  if  a  person  has  advanced 
money  in  part  performance  of  a  contract  and  then  refuses 
to  proceed,  the  other  party  being  ready  and  willing  to  per- 
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form  OD  his  part  all  the  stipulations  of  the  agreement,  the 
former  will  not  be  permitted  to  recover  back  what  he  has 
advanced."  In  view  of  the  frequency  with  which  it  might 
be  supposed  this  question  would  arise,  the  authorities  else- 
where are  remarkably  few  aud  the  cases  wherein  the  prin- 
ciple has  been  involved  are  not  harmonious.  Had  the  case 
rested  upon  the  defendant's  counter-claim,  in  ascertaining 
-his  damages,  the  fact  that  he  had  already  received  the  (100 
might  be  one  for  consideration;  but  this  instruction  related 
to  the  plaintiff's  cause  of  action  and  not  to  the  counter- 
claim, and  if,  instead  of  allying  performance  on  its  part, 
plaintiff  had  alleged  in  the  petition  that  it  paid  the  $100 
and  then  refused  to  receive  the  grain,  such  a  petition  would 
have  been  demurrable.  It  would  trace  the  right  to  recover 
through  the  plaintiff's  own  breach  of  contract.  We  are 
satisfied  with  the  rule  announced  in  Walter  v.  Reed,  and 
the  instruction  given  was  correct,  in  view  of  that  rule. 

It  is  assigned  that  the  verdict  is  not  sustained  by  the  evi- 
dence; but  the  brief,  while  referring  to  this  assignment  of 
error,  simply  characterizes  the  verdict  as  unjust  and  does 
not  point  out  in  what  respect  the  evidence  was  insufficient. 
We  have  examined  the  evidence  and  find  it  conflicting  as 
to  the  essential  facts  in  dispute.  The  verdict  cannot,  there- 
fore, be  disturbed. 

It  is  argued  in  the  brief  that  the  court  erred  in  exclud- 
ing certain  evidence,  but  neither  in  the  motion  for  a  new 
trial  nor  in  the  petition  in  error  is  there  any  assignment 
sufficient  to  present  the  ruling  complained  of  for  review. 

Affibmed. 
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KoBERT  Guthrie  et  al.  v.  George  Brown. 

FiLBD  November  8, 1894.    No.  5106. 

1.  Bill  of  Exceptions:  Allowance  by  Clebk.     In  order  to 

anthorize  the  clerk  of  the  district  ooart  to  settle  a  bill  of  excep- 
tions it  must  appear  that  the  conditions  exist  wherennder  section 
311  of  the  Code  of  Civil  Prooednre  permits  the  clerk  to  exercise' 
'  snch  aathority.  Therefore,  althoagh  the  parties  may  have  agreed 
in  advance  of  the  preparation  of  the  bill  that  the  clerk  might 
settle  the  same,  he  is  not  anthoriased  to  do  so  when  the  proposed 
bill,  instead  of  being  agreed  npon,  is  returned  with  proposed 
amendments  and  those  are  not  complied  with. 

2.  Trial:  Genebal  Finding:  Pleading.    When  a  defendant  an- 

swers denying  the  allegations  npon  which  plaintiff's  claim  is 
founded  and  at  the  same  time  pleading  a  counter-claim  a  gen- 
eral finding  for  the  plaintiff  is  sufficient  to  dlt::5^06e  of  the  issues, 
both  on  the  petition  and  on  the  counter-claim.    '  ^ 

3.  Costs:  Mechanics*  Liens:  Pbbsonal  Judgment.     An  action 

was  brought  to  foreclose  a  mechanic's  lien.  There  was  a  general 
finding  for  the  plaintiff  for  a  sum  less  than  $200.  A  jpersonal 
judgment  was  entered,  but  no  decree  establishing  and  foreclosing 
the  lien.  Beldf  That  the  general  finding  established  theVight 
to  a  lien  and  determined  that  the  action  was  not  one  withinXthe 
jurisdiction  of  a  justice  of  the  peace,  and  entitled  the  plaintiff 
to  recover  his  costa  The  fact  that  the  court  failed  to  entel 
judgment  in  accordance  with  the  finding  did  not  render  a  jadg-\ 
ment  for  costs  erroneous. 

Error  from  the  district  court  of  Nuckolls  county. 
Tried  below  before  Morris,  J. 

W.  F.  Buck,  for  plaintiffs  in  error: 

The  findings  were  erroneous  in  allowing  the  plaintiff 
below  to  recover  costs.  The  amount  sued  for  was  within 
the  jurisdiction  of  a  justice  of  the  peace.  {Ray  v.  Mason, 
6  Neb.,  101;  Geere  v.  Sweet,  2  Neb.,  75;  Beach  v.  Cramer, 
5  Neb.,  99 ;  Moore  v.  Darrow,  1 1  Neb.,  462 ;  WUde  v.  Boldt, 
16  Neb.,  539;  Goodman  v.  Pence,  21  Neb.,  459.) 
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1 


Vol.  42]       SEPTEMBER  TERM,  1894.  653 


Guthrie  V.  Brown. 


S,  A.  Searle  and  H.  W.  Shorty  also  for  plaintiffs  in  error. 

Edwin  J.  Murjiny  contray  on  the  question  of  costs,  cited : 
Myer  v,  Gleisnery  7  Wis.,  55*;  Altera  v.  Eilersy  18  Mo., 
279 ;  Williamson  v.  Hendrichy  10  Abb.  Pr.  [N.  Y.],  98 ; 
Lumbard  v.  SyracusCy  B.  &  N.  Y.  R.  Co.y  62  N.  Y.,  290; 
Dunning  v.  Clark,  2  E.  D.  Smith  [N.  Y.],  535;  Huxford 
V.  Bogardus,  40  How.  Pr.  [N.  Y.],  94. 

C,  J.  McOreWy  also  for  defendant  in  error. 

Irvine,  C. 

Brown  brought  an  action  in  the  district  court  of  Nuck- 
olls county  to  foreclose  a  mortgage  on  land  alleged  to  be- 
long to  the  Guthries.  The  Guthries  filed  answers  present- 
ing issues  of  fact,  and  Robert  Guthrie,  in  addition  thereto, 
interposed  a  counter-claim.  An  order  was  made  referring 
the  case  to  C.  L.  Trevitt  "to  take  and  report  the  proofs.^' 
Thereafter  the  referee's  report  was  filed,  and  then  it  appears 
there  was  a  trial  to  the  court,  a  general  finding  for  the 
plaintiff,  and  a  personal  judgment  for  the  plaintiff  for 
$198.60  and  costs,  but  there  was  no  decree  foreclosing,  the 
mechanic's  lien.  The  defendants  seek  to  reverse  this  judg- 
ment principally  because  of  errors  alleged  to  have  occurred 
on  the  trial,  and  questions  relating  to  the  sufficiency  of  the 
evidence.  These  questions  we  cannot  consider.  From 
what  purports  to  be  the  bill  of  exceptions  in  the  case  it 
would  seem  that  after  the  referee's  report  was  filed  the  case 
came  on  for  trial  to  the  court  and  the  parties  offered  in 
evidence  the  referee's  report,  upon  which  the  court  deter- 
mined the  case.  If  the  parties  agree  upon  that  method  of 
trial,  it  is  probable  that  the  proceedings  would  not  be  dis- 
turbed on  that  account,  but  such  procedure  was  peculiar. 
Our  Code  of  Procedure,  sections  298  to  306,  provides  for 
trial  by  referees  of  all  or  any  of  the  issues  in  actions  under 
certain  circumstances.     The  method  of  preserving  the  evi- 
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denoe  taken  before. a  referee  is  by  procuring  a  bill  of  ex- 
ceptions to  be  settled  and  signed  by  the  referee  and  not  by 
judge.  {Light  v,  Kennardy  10  Neb.,  330;  Turner  v.  Turner, 
12  Neb.,  161 ;  State  v.  Gaalin,  30  Neb.,  651.)  In  order  to 
obtain  a  review  by  the  court  of  the  findings  of  the  referee, 
exceptions  should  be  taken  to  his  report  and  a  motion  for 
a  new  trial  made  as  in  case  of  trials  of  fact  to  a  jury. 
{Murray  v.  School  District,  11  Neb.,  438 ;  Simpson  v.  Oregg, 
5  Neb.,  237.)  In  this  case  we  have  not  any  bill  of  excep- 
tions settled  by  the  referee,  nor  have  we  any  motion  for  a 
new  trial  addressed  to  the  district  court.  Indeed,  the  idea 
seems  to  have  been  to  have  the  referee  take  the  evidence 
only,  and  it  does  not  appear  that  his  report  contained  any 
findings.  It  seems  to  have  been  the  theory  of  the  parties 
to  have  the  referee  take  the  testimony  and  to  offer  a  tran- 
script thereof  in  evidence  to  the  district  court  and  rest  the 
case  on  the  court's  review  of  this  transcript;  but  treating 
this  as  a  procedure  which  would  be  sustained  if  taken  by 
the  consent  of  the  parties,  still  the  record  is  not  preserved 
to  us  in  a  manner  authorizing  us  to  review  the  evidence. 
There  appears  in  the  record  a  stipulation  that  the  original 
report  of  the  referee  shall  be  embodied  in  the  bill  of  excep- 
tions, '^and  that  the  same  shall  be  settled  by  the  clerk  of 
this  [the  district]  court  within  the  time  allowed  by  law  for 
the  court  to  settle  the  same."  This  is  not  such  a  stipula- 
tion as  is  required  by  section  311  of  the  Code  of  Civil 
Procedure  in  order  to  authorize  the  clerk  of  the  court  to 
settle  the  bill.  That  stipulation  must  show  that  the  parties 
have  agreed  upon  the  bill  of  exceptions  which  it  is  pro- 
posed that  the  clerk  shall  sign.  Instead  of  such  an  agree- 
ment this  record  shows  that  the  proposed  bill  of  exceptions 
was  returned  by  counsel  for  the  defendant  in  error  with 
amendments  proposed,  to- wit,  that  the  referee's  report  should 
be  signed  and  that  certain  exhibits  should  be  attached  to  the 
bill.  Instead  of  the  bill  of  exceptions  having  been  agreed 
upon  it  was,  therefore,  returned  with  objections,  and  an  in- 
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spection  of  what  purports  to  be  the  bill  shows  that  the  pro* 
posed  amendmeDts  were  not  made.  The  certification  of  the 
bill  by  the  clerk  of  the  court  was^  therefore,  unauthorized 
by  law. 

A  few  assignments  of  error  arise  outside  of  the  evidence. 
The  first  is  that  the  judgment  was  for  more  than  was 
claimed  by  the  plaintiff  in  his  petition.  '  The  amount 
claimed  was  $162.50,  with  interest  from  November  1, 1887. 
The  findings  of  the  court  were  entered  December  8,  1890. 
Interest  for  this  period  added  to  the  $162.50  claimed 
would  be  more  than  the  judgment,  so  this  assignment  is  not 
well  taken.  Another  assignment  is  that  the  plaintiff  in 
error's  counter-claim  was  disregarded  by  the  district  court. 
Whether  this  was  so  upon  the  evidence  we  cannot  deter- 
mine. The  general  finding  for  the  plaintiff  was  sufiScient 
on  the  record  to  dispose  of  the  counter-claim.  It  was  not 
necessary  that  there  should  be  a  separate  finding  on  that 
branch  of  the  case. 

The  only  remaining  assignment  which  we  can  notice  is 
that  the  court  erred  in  rendering  judgment  against  the  de- 
fendants for  costs,  because  the  amount  recovered  was  within 
the  jurisdiction  of  a  justice  of  the  peace.  The  action  was 
to  foreclose  a  mechanic's  lien,  and,  therefore,  not  within  the 
jurisdiction  of  a  justice  of  the  peace.  The  finding  was 
generally  for  the  plaintiff,  and  that  finding  entitled  the 
plaintiff  to  a  judgment  foreclosing  his  mechanic's  lien. 
Had  such  a  judgment  been  rendered,  complaint  could  not  be 
made  on  the  ground  urged.  The  fact  that  the  court  ren- 
dered only  a  personal  judgment,  and  failed  to  render  a 
judgment  foreclosing  the  lien,  does  not  entitle  the  plaintiffs 
in  error  to  complain  because  the  costs  were  taxed  against 
them.  Had  the  court  found  the  issues  in  such  a  way  as 
to  entitle  the  plaintiff  to  a  personal  judgment  only  and  not 
a  lien,  the  objection  would  be  well  taken,  but  having  found 
generally  for  the  plaintiff,  the  failure  to  enter  judgment 
establishing  and  foreclosing  the  lien  was  error  prejudicial 
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to  the  plaintiff.     Its  commissioD  does  not  debar  plaintiff  of 
bis  right  to  enforce  the  judgment  for  costs. 


Judgment  affirmed. 


J.  P.  Conner  v.  John  G.  Schricker  et  al. 

FiLSD  NOYEHBBB  8,  1694.     No.  5297. 

Landlord  and  Tenant:  Lbasb:  Chanob  of  Ck>NTBAGT.  A, 
the  owner  of  land,  demised  the  same  to  B,  reeerTing  as  rent  one- 
fonrth  of  the  crops ;  B  sublet  a  portion  of  the  premises  to  C  for 
a  money  rent;  C  paid  a  portion  of  the  rent  to  B  and  thereafter 
paid  the  remainder  to  B's  administratrix.  The  administratrix 
paid  the  latter  snm  to  A,  who  accepted  the  same.  Held,  That 
the  payment  to,  and  acceptance  by,  A  of  the  money  operated  as 
a  relinqnishment  of  any  interest  he  might  have  had  in  the  crop 
raised  on  the  land  sublet  to  C,  and  evidenced  a  new  contract 
between  A  and  B's  administratrix,  whereby  as  to  this  land  a 
money  payment  was  to  be  received  in  lien  of  rent  in  kind. 

Error  from  the  district  court  of  Boobe  county.  Tried 
below  before  Harrison^  J. 

Charles  Riley,  for  plaintiff  in  error. 

N.  C.  PraU  and  F.  8.  Howell,  carUra. 

Irvine,  C. 

Conner  sued  John  G.  Schricker,  John  Schricker,  Will- 
iam Schricker,  and  Otto  Schricker,  allying  that  Conner 
was  the  owner  in  fee  of  certain  land  in  Boone  county;  that 
on  December  20,  1889,  he  leased  said  land  to  one  Ward, 
and  that  by  the  terms  of  the  said  lease  Ward  agreed  to  de- 
liver as  rent  to  Conner  at  Albion  one-quarter  of  the  crops 
to  be  raised  on  the  premises  during  the  year  1890;  that 
thereafter  Ward  orally  assigned  his  interest  in  a  portion  of 
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the  premises  to  the  defendants,  they  having  notice  of  the 
lease  from  Conner  to  Ward  and  of  its  terms ;  that  the  de- 
fendants entered  on  said  premises  and  raised  thereon  cer- 
tain crops;  that  they  have  refused  to  deliver  to  the  plaint- 
iff any  portion  of  said  crops  and  have  converted  Conner's 
share  thereof  to  their  own  use,  wherefore  Conner  prayed 
judgment  for  the  value  of  one  quarter  of  the  crop.  John  G. 
Schricker,  John  Schricker,  and  Otto Schricker  answered  by  a 
general  denial.  William  Schricker  admitted  Conner's  own- 
ership of  the  land,  the  lease  to  Ward,  and  its  terms  as  al- 
leged in  the  petition,  and  denied  the  other  averments  of  the 
petition.  He  further  answered  that  in  April  he  subleased  a 
portion  of  the  premises  from  Ward  until  January  1, 1891, 
and  agreed  to  pay  Ward  the  sum  of  $1  per  acre  as  rent ;  that 
prior  to  the  commencement  of  the  action  he  had  paid 
Ward  $28.75,  and  thereafter,  and  still  prior  to  the  action, 
had  paid  to  the  administratrix  of  Ward  $28.25,  the  two 
sums  constituting  the  full  rent  reserved  in  the  lease  from 
Ward.  There  was  a  reply  to  this  answer  in  the  nature  of 
a  general  denial.  At  the  conclusion  of  the  evidence  the 
court,  at  the  request  of  the  defendants,  granted  a  perempt- 
ory instruction  to  find  in  their  favor.  The  givipg  of  this 
instruction  and  the  refusal  of  instructions  requested  by  the 
plaintiff  submitting  certain  issues  to  the  jury  are  the  only 
errors  presented  by  the  briefs.  As  to  all  the  defendants, 
except  William  Schricker,  there  can  be  no  doubt  of  the 
correctness  of  the  instruction,  as  there  is  no  evidence  tend- 
ing to  establish  any  connection  between  them  and  the  acts 
complained  of. 

The  case  of  William  Schricker  presents  a  different  as- 
pect. It  was  stipulated  that  William  Schricker  had  leased 
fifty-seven  acres  of  Conner's  land  from  Ward,  knowing  of 
Ward's  tenancy ;  that  Conner  had  no  knowledge  of  the 
lease  between  Ward  and  Schricker  until  the  latter  had 
raised  a  crop;  that  one-quarter  of  the  value  of  the  crop 
raised  by  Schricker  would  be  $84.37;  that  Schricker  paid 
4« 
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a  portion  of  the  rent  agreed  upon  between  himself  and 
Ward  to  Ward,  and  that  the  remainder  thereof,  amounting 
to  $28.25,  Schricker  paid  to  the  administratrix  of  Ward^ 
and  the  administratrix  paid  it  to  the  plaintiff.     The  dis- 
cussion in    the  briefs   turns  mainly  upon  the  questions 
whether  the  contract  with  Schricker  was  an  assignment  or 
subletting,  and  whether  Conner  had  a  vested  interest  in  the 
crop.     We  cannot  regard  either  of  these  questions  as  nec- 
essary to  a  decision  of  the  case.     If  the  lease  from  Conner 
to  Ward  was  not  of  such  a  character  as  to  make  the  parties 
thereto  tenants  in  common  of  the  crop,  then  this  action 
could  not  be  maintained  whether  Schricker  was  assignee  of 
a  portion  of  the  land  or  a  subtenant.     Unless  such  a  co- 
tenany  existed,  Ward  was  not,  until  division,  the  owner  of 
any  portion  of  the  crop  and  could  not  maintain  trover 
against  any  one  therefor.     It  would  only  be  in  case  such  a 
co-tenancy  existed  between  Ward  and  Conner  that  tlie  lat- 
ter could  maintain  trover  against  either  Ward  or  a  stranger 
converting  the  crop.     Let  us  assume  then  that  by  the  lease 
between  Conner  and  Ward  the   former   did  become  the 
owner   of  a    one-quarter  interest  in  all  the  crops  which 
might  be  raised  on  the  land  during  Ward's  term,  and  that 
such  relation  would  continue  between  Conner  and  Schricker. 
In  such  case  Conner  might,  if  he  saw  fit,  ignore  any  con- 
tract made  between  Ward  and  Schricker  and  enforce  against 
Schricker  his  interest  in  the  crop;    but  it  was   equally 
within  Conner's  power  to  ratify  the  contract  between  Ward 
and  Schricker,  which  contemplated  the  payment  of  a  cash 
rent  instead  of  a  rent  in  kind,  and  by  a  novation  with 
Ward  or  his  representative  lose  his  interest  in  the  crop  and 
substitute  therefor  a  money  demand  against  Ward  or  his 
representative.     This,  we  think,  he  did  when  he  accepted 
from  Ward's  administratrix  the  money  paid  by  Schricker 
to  the  administratrix.     Just  what  the  terms  of  this  nova- 
tion were  and  what  rights  were  created  thereby  as  between 
Conner  and   the  administratrix   we  need  not   determine. 
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They  are  not  involved  in  this  case.  It  is  plain,  however, 
that  a  landlord  in  such  case  cannot  accept  from  his  tenant 
money  in  lieu  of  a  rent  in  kind  or  undivided  interest  in  a 
crop,  and  at  the  same  time  seek  to  establish  such  interest  in 
the  crop  or  his  right  to  the  rent  in  kind  against  either  this 
tenant  or  another.  We  regard  his  acceptance  of  the  money 
as  an  abandonment  of  his  claim  to  the  portion  of  the  crop 
raised  on  Schricker's  land  and  as  evidencing  a  new  contract 
for  rent  as  to  that  portion  of  the  land.  It  follows,  then, 
that  the  plaintiff  was  not  in  any  view  entitled  to  recover 
from  Schricker  and  that  the  judgment  of  the  district  court 
was  right 


Affirmed. 


Harrison,  J.,  not  sitting. 


Norwegian  Plow  Company  v.  E.  B.  Mower  et  al. 

Filed  Novembek  9,  1894.    No.  4817. 

Beview:  Failubb  to  File  Bbiefs:  Affibmance.  Where  a  judg- 
ment conforms  to  the  pleadings  and  evidence  in  the  case,  and  no 
briefi  are  filed  by  either  party  in  this  oonrt,  the  judgment  will 
not  be  disturbed.  {Damon  v.  City  of  Omeika,  38  Neb.,  583. ) 

Error  from   the  district  court  of  Lancaster  county • 
Tried  below  before  Field,  J. 

Harwoodj  Ames  &  Kelly  and  E.  F.  Pettis^  for  plaintiff 
in  error. 

Davis  &  Hibnefy  contra. 

Nor  VAT.,  C.  J. 

This  was  an  action  upon  a  promissory  note  executed  and 
delivered  by  the  defendants  in  error  to  the  Norwegian  Plow 
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Company  for  the  sum  of  $103.42  and  interest  thereon. 
The  petition  is  in  the  ordinary  form.  The  defendants  filed 
separate  answers,  each  admitting  the  execution  and  delivery 
of  the  note,  and  setting  up  the  defense  of  payment.  The 
defendant  Steiner  further  answered  that  he  signed  the  note 
as  surety  for  his  co-defendant,  E.  B.  Mower.  The  plaint- 
iff reph'ed  by  a  general  denial.  There  was  a  verdict  for  the 
defendants  upon  which  judgment  was  rendered. 

Upon  a  somewhat  careful  consideration  of  the  record  we 
are  satisfied  that  the  verdict  and  judgment  conform  to  the 
pleadings  and  evidence,  and  neither  party  having  filed 
briefs  in  the  case,  on  the  authority  of  Phenix  Ins.  Co.  of 
Brooklyn  v.  Reams,  37  Neb.,  423,  and  Damon  v.  City  of 
Omaha,  38  Neb.,  583,  the  judgment  is 

Affirmed. 


^    600 

":!  «!I  Cox  &  Cornell  v.  Peoria  Manufacturing  Com- 

436    mi) 

GO    682  PANY. 

Filed  Novbmbeb  9,  1894.    No.  5372. 

1.  Waiver  of  Exception  to  Bulingon  Demurrer:  Plead- 

IKO.  The  filing  of  an  answer  after  a  special  demurrer  to  the  pe- 
tition is  overruled  is  a  waiver  of  an  exception  to  the  decision  of 
the  court  on  the  demurrer. 

2.  :  .     Answering  over  after  the  overruling  of  a  general 

demurrer  to  the  petition  is  not  a  waiver  of  the  defect  that  the 
petition  £Btils  to  state  a  cause  of  action. 

3.  Action  Before  Maturity  of  Debt :  Attachment.    An  action 

can  only  he  maintained  on  a  debt  prior  to  the  maturity  thereof 
in  the  exceptional  cases  specified  in  section  237  of  the  Code. 

4.  Attachment.    Such  an  action  cannot  he  prosecuted  to  j  udgment, 

unless  a  writ  of  attachment  has  been  allowed,  and  property 
seized  thereunder. 

5.  Affidavit  for  Attachment :  Claim  Not  Dub.    Where  a  cred- 
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itor  brings  an  action  on  a  claim  before  it  is  due,  and  snes  oat  an 
attachment,  it  is  not  necessary  that  he  should  set  up  in  the  peti- 
tion the  fraudulent  acts  of  the  defendant  which  are  relied  upon 
as  the  basis  for  the  granting  of  the  attachment,  but  the  same 
should  be  set  forth  in  the  attachment  affidavit. 

&  Order  of  Attachment  on  Claim  Not  Due :  Pbesumption 
OF  Requlabity.  Where  a  district  judge  allows  an  order  of  at- 
tachment on  a  debt  not  due,  the  presumption  is,  in  the  absence 
of  a  contrary  showing,  that  the  same  was  made  while  the  court 
was  in  session,  and  especially  so  where  the  judge,  at  the  time  of 
the  granting  of  the  writ,  was  presiding  at  a  regular  term  of  the 
district  court  in  which  such  action  was  brought. 

7.  District  Courts :  Judges.     A  district  judge  has  the  power  to 

hold  court  in  a  district  other  than  the  one  for  which  he  was 
elected,  and  it  will  be  presumed,  in  case  he  does  so,  that  it  was 
at  the  instance  of  the  judge  of  the  proper  district. 

8.  Attachment:  Pabtnbbship  Pboperty:  Exemptions:  Fraud. 

Where  the  members  of  an  insolvent  partnership  divide  between 
themselves  all  the  firm  assets,  without  regard  to  the  interest  or 
share  of  the  respective  partners  therein,  with  the  intention  and 
for  the  sole  purpose  of  enabling  each  to  claim  the  portion  so 
transferred  to  him  as  exempt  against  the  creditors  of  the  part- 
nership, it  is  a  sufficient  ground  for  an  attachment,  since  such 
transfer  tends  to  hinder  and  delay  the  firm  creditors  in  the  col- 
lection of  their  claims. 

Error  from  the  district  court  of  Saunders  county.  Tried 
below  before  Bates,  J. 

The  opinion  contains  a  statement  of  the  case. 

Simpson  &  SomborgeVy  for  plaintiffs  in  error : 

A  judge  has  no  authority  to  allow  a  writ  of  attachment 
outside  of  his  own  district,  except  upon  a  showing  of  ab- 
sence of  the  judge  of  the  district,  or  other  disability.  {Etlia 
V.  Karl,  7  ^eh.,  381.) 

Reference  was  made  in  the  brief  to  the  following  cases 
on  the  question  of  fraud  and  the  right  of  each  partner  to 
claim  property  as  exempt  after  division  of  the  firm  assets : 
(yDonnell  v.  Segar^  25  Mich.,  376;  Mortly  v.  Flannigan, 
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38  O.  St.,  404 ;  Stewart  v.  Brovm,  37  N.  Y.,  350 ;  RusseU 
V.  Lennon^  39  Wis.,  670;  Worman  v.  Giddey,  30  Mich., 
151 ;  Blanchard  v.  Paschal,  68  Ga.,  32;  Skinner  v.  Shan- 
non, 44  Mich.,  86;  0' Gorman  v.  Fink,  67  Wis.,  649; 
ThompsoD,  Homesteads  &  Exemptions,  sec.  211. 

Atkinson  &  Doty,  conb'a. 

NORVAL,  C.  J. 

On  the  7th  day  of  January,  1891,  Cox  &  Cornell,  a  firm 
doing  business  at  Wahoo,  executed  and  delivered  to  tlie 
Peoria  Manufacturing  Company  a  promissory  note  in  the 
sum  of  $743.90,  with  eight  per  cent  interest  from  date,  pay- 
able on  the  1st  day  of  May  following.  On  the  30th  day 
of  March,  1891,  this  action  was  commenced  by  thedefend- 
ant'in  error  in  the  district  court  of  Saunders  county  to  re- 
cover the  sum  secured  by  said  promissory  note  although 
the  same  was  to  become  due  thereafter.  At  the  time  of  the 
commencing  of  the  action  an  affidavit  for  an  attachment 
was  filed  with  the  clerk  of  the  said  district  court,  and  upon 
the  same  day  the  following  order  authorizing  a  writ  of  at- 
tachment to  issue  in  said  cause  was  entered  upon  the  journal 
of  said  court,  to-wit : 

"Now,  on  this  day,  upon  application  of  the  plaintiff^, 
the  Peoria  Manufacturing  Company,  and  it  appearing 
from  the  affidavit  of  C.  A.  Atkinson,  an  attorney  of 
record  of  said  plaintifiP  in  said  case,  that  the  claim  of  the 
Peoria  Manufacturing  Company  is  just,  and  that  there  is 
cause  for  granting  an  attachment  in  the  sum  of  $759.90, 
and  $50  probable  costs  in  the  case,  an  attachment  is  there- 
fore allowed  to  issue  in  this  case,  upon  the  plaintiff  giving 
an  undertaking  for  the  sum  of  $1,500,  with  approved  se- 
curity, as  required  by  law.       William  Marshall, 

"Judge:' 

On  March  31, 1891,  the  defendants  filed  a  motion  to  dis- 
solve the  attachment  on  the  following  grounds: 
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1.  That  the  judge  allowing  the  writ  of  attachment  was 
without  jurisdiction  to  allow  the  same. 

2.  That  the  names  of  the  defendants  are  not  set  forth  in 
the  affidavit  for  attachment,  nor  in  the  order  of  attachment, 
nor  elsewhere  in  the  record. 

3.  The  facts  stated  in  the  affidavit  are  insufficient. 

4.  That  the  affidavit  is  untrue. 

The  motion  was  heard  upon  the  affidavits  of  the  defend- 
ants and  the  counter-affidavits  submitted  by  the  plaintiff, 
and  on  June  1,  1891,  the  court  overruled  said  motion,  to 
whicli  ruling  the  defendants  took  exception. 

On  June  3,  1891,  the  defendants  filed  a  demurrer  to  the 
petition,  alleging: 

1.  That  there  is  a  defect  of  parties  defendant. 

2.  That  no  defendant  is  named  in  the  petition  or  pro- 
ceedings. 

3.  Tliat  the  |)etition  does  not  state  sufficient  facts  to  con- 
stitute a  cause  of  action. 

This  demurrer  was  on  the  same  day  overruled,  and  sub- 
sequently each  of  the  defendants  filed  a  separate  answer 
alleging,  in  substance  and  effect,  that  the  firm  of  Cox  & 
Cornell  had  been  dissolved,  by  mutual  consent  of  all  the 
members  thereof,  more  than  a  month  prior  to  the  institu- 
tion of  this  suit,  and  that  notice  of  dissolution  was  given 
plaintiff  within  a  week  after  the  same  occurred,  and  pray- 
ing that  the  action  be  dismissed,  or  that  the  plaintiff  be 
required  to  prosecute  the  same  against  the  persons  formerly 
composing  said  partnership,  to-wit,  Joseph  M.  Cox  and 
George  H.  Cornell. 

To  each  answer  the  plaintiff  interposed  a  general  de- 
murrer, which  was  by  the  court  sustained,  and  judgment 
was  entered  in  favor  of  the  plaintiff  on  January  26, 1892, 
for  the  sum  of  $808.99,  and  the  sheriff  was  ordered  to  sell 
tiie  attached  property,  and  apply  tlie  proceeds  arising  there- 
from in  satisfaction  of  said  sum,  interest  and  costs. 

We  will  first  consider  whether  there  was  any  error  in  the 
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overruling  of  the  defendants'  demarrer  to  the  petition.     As 
elsewhere  stated,  after  the  decision  upon  the  demarrer,  the 
defendants  each  filed  a  separate  answer.     They  thereby 
waived  the  exception  to  the  decision  of  the  court  in  overrul- 
ing such  demurrer,  except  as  to  the  third  or  last  ground  of 
the  demurrer,  namely,  that  the  facts  stated  in  the  petition 
do  not  constitute  a  cause  of  action.     The  filing  of  an  answer 
after  the  overruling  of  the  demurrer  is  not  a  waiver  of  a 
defect  in  a  petition,  that  the  pleading  fails  to  state  a  cause 
of  action.  {Singer  Mfg,  Co.  v.  McAlliater^  22  Neb.,  369 ; 
(yDonohue  v.  Hendrix,  13  Neb.,  255;  Farrar  v,  Unplett^ 
7  Neb.,  237 ;  Burlington  &  M,R.  R,  Co.  v,  Kearney  County ^ 
17  Neb.,  611;  Renfrew  v.  Willis,  33  Neb.,  98.)     Is  the 
petition  sufficient?     It  alleges  the   incorporation  of  the 
plaintiff,  and  that  Cox  &  Cornell  was  a  partnership  doing^ 
business  at  Wahoo.     The  petition,  after  setting  out  a  copy 
of  the  instrument  sued  on,  avers  the  execution  and  delivery^ 
by  the  defendants  below  to  the  plaintiff,  of  a  promissory- 
note  for  $743.90,  bearing  date  January  7, 1891,  and  matur- 
ing May  1,  following,  drawing  interest  at  the  rate  of  eight 
per  cent  per  annum  from  date ;  that  no  part  of  said  note 
had  been  paid ;  that  the  same  will  be  due  on  the  1st  day  of 
May,  1891,  and  that  on  said  day  there  will  be  due  and  pay- 
able thereon  from  the  defendants  to  the  plaintiff  the  sum 
of  $769.90.     Counsel  for  the  plaintiffs  in  error,  in  discuss- 
ing the  sufficiency  of  the  pleading  in  the  brief,  say :  ^^At 
first  blush  such  a  declaration  must  be  held  to  be  bad,  be- 
cause the  first  principle  underlying  a  right  of  plaintiff  to 
recover  from  the  defendants  is  that  something  is  due  from 
one  to  the  other;  and  an  affirmative  declaration  that  the 
something  is  not  due,  unexplained,  negatives  the  right  to 
recover.^'     Ordinarily,  an  action  cannot  be  brought  on  a 
debt  prior  to  maturity  thereof;  but  our  statute  has  created 
an  exception  to  the  general  rule.     By  section  237  of  the 
Code  of  Civil  Procedure  it  is  provided :  "A  creditor  may- 
bring  an  action  on  a  claim  before  it  is  due,  and  have  ark 
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attachment  against  the  property  of  the  debtor,  in  the  fol- 
lowing cases:  First — Where  a  debtor  has  sold,  conveyed, 
or  otherwise  disposed  of  his  property,  with  the  fraudulent 
intent  to  cheat  or  defraud  his  creditors,  or  to  hinder  or  de- 
lay them  in  the  collection  of  their  debts.  Second — Where 
he  is  about  to  make  such  sale,  conveyance,  or  disposition  of 
his  property,  with  such  fraudulent  intent.  Third — Where 
he  is  about  to  remove  his  property,  or  a  material  part 
thereof,  with  the  intent  or  to  the  eifect  of  cheating  or  de- 
frauding his  creditors,  or  of  hindering  and  delaying  them  in 
the  collection  of  their  debts.''  It  is  plain  from  the  reading 
of  the  foregoing  provisions  that  when  a  debtor  has  com- 
mitted any  one  of  the  fraudulent  acts  enumerated  in  the 
section  quoted  his  creditor  may  maintain  an  action  on  the 
claim  before  the  same  is  due,  when  aided  by  attachment,  but 
that  in  all  other  cases  an  action  cannot  be  properly  com- 
menced until  the  debt  h&s  matured.  {Seidentopf  v.  Annabil, 
6  Neb.,  524;  Green  v,  Raymond^  9  Neb.,  295;  Caulfieldv. 
Bittenger,  37  Neb.,  542.)  Although  writs  of  attachment 
are  allowable  for  debts  not  due  in  the  exceptional  cases  of 
fraudulent  conduct  on  the  part  of  the  debtors  above  enum- 
erated, yet  it  is  expressly  provided  in  section  242  of  the 
Code  that  '^  The  plaintiff  in  such  action  shall  not  have  judg- 
ment on  his  claim  before  it  becomes  due.''  The  original 
afiSdavit  for  an  attachment  in  the  case  under  review  alleges 
the  existence  of  the  first  and  third  grounds  of  fraud  speci- 
fied in  said  section  237,  which  was  prima  facie  sufficient  to 
entitle  the  plaintiff  below  to  institute  his  action,  on  the 
note,  even  before  the  maturity  thereof.  It  appears  from 
this  record  that  at  the  time  the  demurrer  to  the  petition 
was  filed,  and  the  ruling  was  given  thereon,  the  note,  which 
is  the  basis  of  the  suit,  had  matured,  and  this  fact  was  dis- 
closed by  the  face  of  the  petition  itself.  The  petition, 
therefore,  at  that  time  showed  a  present  existing  indebted- 
ness of  the  defendants  to  the  plaintiff,  and  a  present  right 
of  action. 
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It  is  argued  that  the  petition  is  defective  in  that  it  omit- 
te<1  to  set  forth  the  fraudulent  conduct  of  the  defendants. 
We  are  not  aware  of  any  provision  of  statu te,  or  rule  of 
practice,  which  requires  that,  in  order  to  maintain  an  action 
upon  a  claim  before  due,  the  petition  must  set  out  the 
fraudulent  acts  of  the  defendant  which  are  relied  upon  as 
tlie  basis  for  the  allowing  of  an  attachment.  All  the  stat- 
ute requires,  before  an  attachment  shall  be  granted,  or  al- 
lowed, in  an  action  on  a  demand  before  the  same  has  ma- 
tured, is  that  an  affidavit  be  filed,  stating  the  nature  and 
amount  of  plaintiff's  claim,  that  it  is  just,  when  the  same 
will  become  due,  and  the  existence  of  one  of  the  grounds 
for  attachment  mentioned  in  section  237  of  the  Code. 
(See  Code,  sec.  238.)  There  is  no  necessity  for  setting  forth 
the  grounds  for  an  attachment  in  the  petition.  Even  should 
they  be  therein  alleged,  the  action  could  not  be  prosecuted 
to  judgment,  unlese  an  attachment  has  been  granted  and  is- 
sued, and  property  seized  thereunder.  The  right  to  prose- 
cute an  action  on  a  debt  before  due  depends  upon  the  grant- 
ing of  an  order  of  attachment;  and  the  issuance  of  the  writ 
in  sucli  a  case  is  discretionary  with  the  court  or  judge. 
(Seidentopf  v.  Annabilj  supra.)  If  the  order  is  refused,  the 
action  must  be  dismissed.  (Code,  sec.  239.)  We  are  satis- 
fied that  the  petition  is  not  defective  because  of  its  failure 
to  allege  the  fraudulent  conduct  or  purpose  of  the  defend- 
ants, and  that  there  was  no  error  in  the  decision  of  the  trial 
court  in  overruling  their  demurrer. 

We  next  consider  the  contention  of  the  plaintiff  in  error, 
that  the  court  erred  in  refusing  to  discharge  the  attachment 
The  second  and  third  grounds  contained  in  the  motion  to 
vacate  the  attachment  not  being  now  relied  upon  will  be 
deemed  waived,  and  hence  the  first  and  fourth  grounds  of 
the  motion  alone  will  be  examined.  Was  the  order  of  at- 
tachment granted  without  jurisdiction  or  authority?  This 
court  will  take  judicial  notice  of  the  fact  that  on  and  prior 
to  the  30th  day  of  March,  1891,  the  date  on  which  the  writ 
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of  attachment  was  allowed,  Saunders  county  was  one  of 
the  counties  comprising  the  fourth  judicial  district,  and  that 
the  Hon.  William  Marshall  was  one  of  the  judges  of  said 
district,  and  on  the  date  aforesaid  was  holding  a  regular 
term  of  court  in  said  county  of  Saunders.  We  know,  too, 
that  the  governor  on  that  day  approved  an  act  of  the  leg- 
islature, with  an  emergency  clause,  reapportioning  the  state 
into  judicial  districts,  by  which  law  Judge  Marshall  became 
one  of  the  judges  of  the  sixth  district,  and  Saunders  county 
became  one  of  the  counties  comprising  the  fifth  judicial 
district  and  that  the  Hon.  Edward  Bates  was  at  the  time  the 
judge  thereof.  Counsel  for  plaintiff  in  error  insist  that  this 
is  a  case  of  a  judge  of  the  sixth  district  assuming  to  allow 
an  order  of  attachment  for  a  debt  before  due  in  an  action 
brought  in  a  county  of  the  fifth  district,  without  a  showing 
of  absence,  or  other  disability,  of  the  judge  of  the  latter 
district.  The  record  does  not  bear  out  such  contention.  It 
is  not  disclosed  that  Judge  Marshall  was  in  the  sixth  dis- 
trict when  the  order  was  allowed,  or  that  the  same  was 
made  at  chambers.  In  the  absence  of  a  showing  to  the 
contrary,  it  will  be  presumed  that  the  order  in  question 
was  made  while  the  district  court  of  Saunders  county  was 
in  r^ular  session,  and  especially  so  since  Judge  Marshall 
was  presiding  over  the  district  court  of  said  county  on  the 
day  the  attachment  in  question  was  granted.  {Bosiwick  v. 
Bryant,  113  Ind.,  448;  Carmody  v.  State,  105  Ind.,  546.) 
The  constitution  and  statutes  of  this  state  authorize  and 
empower  district  judges  to  interchange  and  hold  courts  for 
each  other  {Drake  v.  State,  14  Neb.,  535);  and,  nothing 
to  the  contrary  appearing  on  the  face  of  the  record  under 
review,  we  must  presume  that  Judge  Marshall  was  holding 
the  term  of  court  in  Saunders  county  at  the  request,  or  in- 
stance, of  Judge  Bates  when  the  order  of  attachment  was 
allowed.  It  is  suggested  that  nowhere  in  the  record  is  it 
disclosed  that  Judge  Bates  was  absent  from  his  district,  or 
that  he  was  sick,  or  unable  to  act.     We  reply  that  the  va- 
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lidity  of  the  order  in  no  manner  depends  upon  the  exist- 
ence of  such  fact.  The  statute  places  no  limitation  upon 
the  power  of  a  district  judge  to  hold  court  for  the  judge  of 
another  district^  and  we  have  no  right  to  do  so.  It  logic- 
ally follows  from  the  views  above  expre:>sed  that  there  was 
no  want  of  jurisdiction  in  granting  the  writ,  but  the  same 
was  as  valid  and  binding  as  though  it  had  been  allowed  by 
Judge  Bates. 

It  remains  to  be  considered  whether  the  last  ground 
contained  in  the  motion  to  dissolve  the  attachment  was 
well  taken.  There  is  absolutely  no  controversy  as  to  the 
facts.  It  appears  that  the  firm  of  Cox  &  Cornell  was  com- 
posed of  Joseph  M.  Cox  and  George  H.  Cornell^  and  that 
the  said  firm  continued  in  business  up  to  about  the  20th 
day  of  February,  1891,  when  by  mutual  consent  the  part- 
nership was  dissolved  and  the  property  of  the  firm,  con- 
sisting chiefly  of  wagons  and  buggies,  and  for  which  the 
note  sued  oh  was  given  in  part  payment,  was  -divided  be- 
tween the  partners  with  the  intention,  and  for  the  sole  pur- 
pose, of  enabling  each,  if  possible,  to  claim  the  property  as 
transferred  to  him  as  exempt  under  the  exemption  laws  of 
the  state,  and  thereby  defeat  the  collection  of  plaintiff' 's 
claim.  At  the  time  of  the  division  of  the  property  as 
aforesaid  the  firm,  and  each  member  thereof,  was  insolvent. 
Subsequently,  judgments  were  recovered  against  Cox  & 
Cornell  by  two  of  their  creditors,  upon  one  of  which  an 
execution  was  issued  and  levied  upon  certain  property  which 
had  been  divided  as  aforesaid  between  the  members  of  the 
firm ;  and  the  said  Joseph  M.  Cox  and  George  H.  Cornell 
each  filed  an  affidavit  in  the  court  from  which  the  execution 
issued,  claiming  the  property  so  levied  upon  as  exempt. 
There  is  no  evidence  that  the  property  was  divided  between 
the  partners  in  proportion  to  the  share  or  interest  of  each 
in  the  firm  assets.  The  question  for  consideration  is 
whether  there  was  a  disposition  of  the  property  of  the 
partnership  with  fraudulent  intent  to  cheat  and  defraud  the 
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creditors  of  Cox  &  Cornell.  Stated  differently,  have  part- 
ners the  right  to  divide  between  themselves  the  firm  assets 
where  saoh  division  is  made .  with  the  avowed  purpose  of 
preventing,  hindering,  or  delaying  creditors  from  collecting 
their  claims  from  the  property  of  the  partnership?  We 
think  the  answer  must  be  in  the  negative.  Partnership  ef- 
fects are  liable  for  the  payment  of  the  debts  against  the 
firm.  The  interest  of  each  partner  is  his  moiety  or  share 
of  the  assets  remaining  after  the  partnership  debts  are  set- 
tled. In  other  words,  each  member  of  the  firm  holds  his 
interest  in  the  property  of  the  partnership  subject  to  a  trust 
for  the  firm  creditors.  Neither  partner,  nor  all  of  them 
together,  can  lawfully,  on  the  dissolution  of  the  firm,  trans- 
fer or  otherwise  dispose  of  the  assets,  where  the  purpose  in 
so  doing  is  to  place  the  same  beyond  the  reach  of  the  part- 
nership creditors,  or  to  hinder  or  delay  them  in  the  collec- 
tion of  their  debts.  In  Roop  v.  Herron,  15  Neb.,  73,  a 
case  similar  in  the  controlling  features  to  the  one  before  us, 
the  court  says:  ''A  partnership  is  a  distinct  entity,  having 
its  own  property,  debts,  and  credits.  For  the  purposes  for 
which  it  was  created  it  is  a  person,  and  as  such  is  recog- 
nized by  law.  And  the  credit  being  given  to  the  firm — in 
effect  to  the  partners  jointly,  it  would  seem  but  justice  that 
the  goods  so  purchased  should  not  be  diverted  to  the  use  of 
an  individual  partner,  when  such  diversions  will  have  the 
effect  to  defraud  the  creditors  of  the  firm.  It  may  be  said 
the  goods  having  been  sold  to  the  firm,  the  creditors  thereby 
surrendered  all  control  over  them  and  trusted  alone  to  the 
solvency  of  the  debtor  firm  for  payment;  that  the  delivery 
being  complete  and  without  conditions,  the  debtor  firm  could 
make  what  disposition  of  the  property  it  saw  fit.  In  a  sale 
to  an  individual  upon  credit,  in  addition  to  the  agreement 
to  pay  the  debt,  there  is  an  implied  agreement  that  tiie  debt- 
or's property  shall,  if  necessary,  be  applied  for  that  pur- 
pose. Now,  if  the  debtor  attempts  to  divert  his  property 
from  this  purpose, — to  place  it  beyond  the  reach  of  his  cred- 
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itors, — the  law  at  once  authorizes  its  seizure  by  attachment 
to  prevent  the  creditor  from  being  defrauded.  So  with 
property  held  by  a  firm,  there  is  an  implied  agreement  that 
all  its  assets  shall,  if  necessary,  be  applied  to  the  payment 
of  the  firm  debts;  and  any  diversion  of  such  assets  of  an  in- 
solvent firm  is  a  fraud  upon  its  creditors.  In  other  words, 
the  partnership  property  is  a  trust  fund  to  the  extent  of 
the  partnership  liabilities,  and  to  be  applied  in  the  satisfac- 
tion of  the  same.  (Egberts  v.  Woody  3  Paige  Ch.  [N.  Y.], 
517;  Innes  v.  Lansing,  7  Paige  Ch.  [N.  Y.],  583;  WhUc- 
wright  v.  Stimpsony  2  Barb.  [N.  Y.],  379.)  This  being  so, 
can  the  members  of  an  insolvent  firm,  by  simply  assigning 
their  interest  in  the  property,  defeat  this  trust  and  change 
the  character  of  the  property  from  partnership  to  that  of  au 
individual?  If  so,  it  affords  an  easy  mode  of  defeating 
partnership  creditors.  The  creditors  might  say,  we  gave 
the  credit  because  the  firm  seemed  to  possess  sufficient  as- 
sets to  pay  its  debts;  and  if  in  good  faith  they  are  applied 
to  that  purpose,  they  are  sufficient.  The  right  of  the  mem- 
bers of  a  firm,  who  as  a  firm  have  induced  others  to  give 
them  credit,  to  change  the  firm  property  to  that  of  an 
individual  meml:)er  of  the  firm,  without  the  consent  of 
creditors,  is  very  doubtful."  We  are  satisfied  that  the 
dividing  of  the  assets  in  the  case  at  bar,  in  severalty  be- 
tween the  partners  for  the  purpose  intended,  amounted 
to  such  a  fraudulent  disposition  of  the  property  within  the 
meaning  of  the  statute  as  to  lay  the  foundation  for  suing 
out  the  attachment.  No  one  will  dispute  that,  inasmuch 
as  the  statute  of  exemptions  is  lawful,  it  is  not  a  fraud 
for  a  debtor  to  avail  himself  of  its  provisions  by  dispos- 
ing of  his  unexempt  property  for  the  purpose  of  invest- 
ing the  proceeds  arising  therefrom  in  property  which  is 
exempt  under  the  statute.  But  that  is  not  the  case  be- 
fore us,  which  must  be  plain  to  every  one,  since  there 
has  been  no  converting  of  the  assets  of  the  firm  into  other 
property.      On  the  other  hand  all  the  effects  have  Ixen 


Vol.  42]       SEPTEMBER  TERM,  1894.  671 

City  of  South  Omaha  v.  Taxpayers'  Lea^e. 

transferred  to  the  individual  partners,  with  the  view  of 
enabling  each  one  to  claim  and  hold  as  exempt  the  part 
which  came  into  his  hands;  and  this  was  done  confessedly 
for  the  sole  purpose  of  cheating  and  defrauding  the  firm 
creditors.  We  are  of  the  opinion,  therefore,  that  the  charge 
of  fraud  set  up  in  the  attachment  affidavit  is  fully  sustained 
by  the  evidence,  and  that  the  court  did  not  err  in  refusing 
to  dissolve  the  attachment. 

Judgment  affirmed. 
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'  48    672 
ET   AL.  '.  48    873 

Filed  Noyembbb  9, 1894.    No.  7059. 

1.  Statutes :  Repeal:  Constitutional  Law.   Where  it  is  sought 

hy  legislative  enactment  to  amend  and  repeal  a  fonner  act,  or 
any  section  or  sections  thereof,  there  should  be  a  compliance  with 
requirements  of  the  oonstitntlon  in  reference  to  amendment  and 
repeal  of  laws. 

2.  :  :  .  The  act  entitled  "An  act  to  amend  sec- 
tions one  (1)  and  two  (2)  of  an  act  entitled  *An  act  to  incorpo- 
rate cities  of  the  first-class  having  less  than  twenty-five  thousand 
and  more  than  eight  thousand  inhabitants,  and  regulating  their 
duties,  powers,  and  government,'  known  as  chapter  15  of  the 
General  Laws  of  1889,  and  passed  and  approved  March  14, 1889,'' 
(Laws  of  1891,  pp.  162, 163,)  not  having  complied  with  the  rer 
quirement  of  the  constitution  contained  in  secton  11  of  article  3, 
wherein  it  is  provided  that  '*  no  law  shall  be  amended  unless 
the  new  act  contains  the  section  or  sections  so  amended  and  the 
section  or  sections  so  amended  shall  be  repealed,"  is  void  and 
without  effect 

&  Iiijiinotion:  Municipal  Cobporations:  Officebs:  Illegal 
Salabies.  Where  the  acts  of  a  municipal  corporation  are  pre- 
sumably without  color  of  law,  an  action  of  iqj unction  may  be 
maintained  by  a  party  showing  a  sufficient  interest  and  that 
irreparable  injury  will  result  to  him  through  such  acts,  and  this 
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notwithstanding  a  decision  of  the  issues  in  the  case  may  involve 
a  decision  of  the  particalar  class  to  which  the  municipal  oorpo- 

m 

ration  belongs. 

4.  .    Under  the  facts  as  developed  in  this  case,  hdd^  that  in- 
junction was  the  proper  remedy. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

-K  T.  Fammjoorthy  for  plaintiffs  in  error,  cited:  Ryan 
V.  State,  5  Neb.,  276;  Lancaster  County  v.  Hoagland,  8 
Neb.,  3d;  Jamieson  v.  People,  16  111.,  257;  Fugatev.  Mo- 
Manama,  60  Mo.  App.,  41 ;  McClay  v,  Oiiy  of  Lincoln^  32 
Neb.,  416;  People  v.  Maynard,  15  Mich.,  463;  Rumseyv, 
People^  19  N.  Y.,  42;  Town  of  Geneva  v.  Cole,  61  111., 
397;  MvMkin  v.  Oity  of  Bloomington,  72  Ind.,  161;  (Xty 
of  8L  Louis  V.  Shields,  62  Mo.,  247;  Louisville,  N.  A.  & 
(7.  R.  Co.  V.  ShireSy  108  111.,  617 ;  Lincoln  Building  &  Sav^ 
ing  Association  v,  G-raham,  7  Neb.,  173. 

R,  B.  Montgomery,  H.  O.  Bell,  and  Edmund  C.  Lane, 
contra,  cited :  People  v,  McOallum,  1  Neb.,  182;  Willis  v, 
St.  Paul  Sanitation  Co.,  50  N.  W.  Rep.  [Minn.],  11 10 ;  State 
V.  Weston,  4  Neb.,  216;  Smails  v.  White,  4  Neb.,  356; 
School  LHstrict  v.  Paddock,  36  Neb.,  263. 

Harrison,  J. 

In  this  case  the  defendants  in  error  filed  a  petition  in 
the  district  court  of  Douglas  county,  alleging : 

"  1.  The  Taxpayers'  League  of  South  Omaha,  Nebraska, 
is  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Nebraska,  and  is  located 
in  the  city  of  South  Omaha,  and  is  a  taxpayer  thereof,  and 
is  duly  authorized  to  sue  and  be  sued  in  its  own  behalf  and 
in  behalf  of  the  taxpayers  of  said  city  in  any  action  per- 
taining to  the  welfare  of  said  city  or  its  citizens. 

"  2.  That  the  plaintiff^  Thomas  J.  O'Neill  is  an  elector 
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of  the  city  of  South  Omaha  and  has  been  for  more  than  a 
year  last  past,  and  is  a  taxpayer  in  said  city,  having  a  large 
amount  of  property  in  said  city,  both  real  and  personal, 
subject  to  taxation  therein,  and  is  and  has  been  a  heavy  tax- 
payer in  said  city. 

^'3.  That  the  said  plaintiffs  herein  bring  this  action  in 
their  own  behalf  and  in  behalf  of  the  citizens  and  tax- 
payers of  the  city  of  South  Omaha. 

"4.  That  the  said  defendant  the  city  of  South  Omaha 
is  a  city  of  the  second  class  having  more  than  5,000  and 
less  than  10,000  inhabitants,  according  to  the  census  taken 
and  promulgated  under  and  by  the  authority  of  the  United 
States  in  the  year  1890,  being  the  last  census  taken  and 
promulgated  by  the  United  States  or  the  state  of  Nebraska. 

^^5.  That  the  defendant  Ed.  Johnston  was  elected  and  is 
acting  as  mayor  of  the  said  city  of  South  Omaha;  that 
James  Bulla,  William  M.  Wood,  Frank  Koutskey,  Henry 
Meis,  Ed.  Conley,  John  J.  Kyan,  W.  M.  Mullala,  and 
John  S.  Walters  are  the  acting  city  council  of  the  said 
city  of  South  Omaha;  that  Joseph  J.  Maly  is  the  acting 
clerk  of  the  said  city  of  South  Omaha;  that  Thomas 
Hoctor  is  the  acting  treasurer  of  the  said  city  of  South 
Omaha. 

"6.  That  under  the  laws  of  the  state  of  Nebraska  gov- 
erning cities  of  the  second  class,  sections  2736  and  2736, 
Cobbey^s  Annotated  Statutes  of  the  state  of  Nebraska,  pro- 
vided that  the  salaries  of  all  officers  shall  be  fixed  by  or- 
dinance, not  exceeding  the  following  sums,  respectively: 
The  city  engineer,  not  exceeding  five  ($5)  dollars  per  day 
for  each  day  actually  employed,  and  not  exceeding  five  hun- 
dred (1^500)  dollars  in  any  one  year.  The  city  clerk,  five 
hundred  ($500)  dollars.  The  city  attorney,  five  hundred 
($500)  dollars,  etc. 

"7.  That  contrary  to  said  law  and  without  authority  said 
mayor  and  city  council  adopted,  approved,  and  published 
the  following  ordinance,  to-wit: 
47 
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"'Ordinance  No.  568. 
"'An  ordioanoe  fixing  the  salaries  of  the  city  attorney^ 
city  clerk,  and  city  engineer  of  the  city  of  South 
Omaha,  Nebraska,  and  repealing  all  ordinances  or 
parts  of  ordinances  in  conflict  herewith. 
"'JBc  U  ordained  by  the  Mayor  and  City  Council  of  the 
City  of  South  Chnaha^  Nebraska: 

"'Section  1.  That  the  salaries  of  the  city  attorney,  city 
clerk,  and  city  engineer  of  the  city  of  South  Omaha  be 
and  are  hereby  fixed  as  follows :  City  attorney,  $1,200  per 
annum;  city  clerk,  $1,000  per  annum;  city  engineer^ 
$1,000  per  annum.  Said  salaries  shall  be  payable  in 
monthly  installments  by  warrants  drawn  on  the  city  treas- 
urer in  the  usual  form. 

"'Sec.  2.  All  ordinances  or  parts  of  ordinances  in  con- 
flict herewith  are  hereby  repealed. 

"'Sec.  3.  This  ordinance  shall  take  efiect  and  be  in  force 
from  and  after  its  passage.' 

"8.  That  the  defendants  herein,  without  right  or  l^al 
authority,  intend  and  are  about  to  pay  the  city  attorney, 

one  E.  T.  Farnsworth,  city  engineer,  one Beal,  and 

city  clerk,  one  Joseph  J.  Maly,  of  said  city  the  increased 
salaries  allowed  and  provided  for  in  said  ordinance  out  of 
the  money  collected  as  taxes  from  the  plaintifis  and  other 
taxpayers  of  said  city. 

"9.  The  plaintiffs  further  represent  that  unless  the  de- 
fendants are  restrained  by  injunction,  they  will  proceed  to 
audit,  allow,  and  pay  said  illegal  salaries  to  said  officers 
out  of  the  money  collected  as  aforesaid,  and  that  these 
plaintiffs  and  other  taxpayers  of  said  city  will  be  greatly 
damaged  and  irreparably  injured  by  said  unlawful  and 
illegal  appropriation  of  said  funds,  and  that  the  plaintiffs 
and  taxpayers  of  said  city  will  be  without  any  adequate 
remedy  at  law.  And  praying  an  injunction  against  the 
auditing  and  allowing  of  any  claim  of  the  city  attorney, 
city  clerk,  and  city  engineer  against  the  city  of  South 
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Omaha  for  salaries  in  excess  of  the  sums  fixed  as  salaries 
for  such  officers  in  the  charter  governiug  cities  of  the  sec- 
ond class  and  the  ordering  drawn,  the  drawing,  signing, 
issuance,  and  payment  of  any  warrant  or  warrants  founded 
upon  any  such  claim,  and  that  the  ordinance  set  forth  in 
the  petition  fixing  the  salaries  of  the  city  attorney,  city 
clerk,  and  city  engineer  be  declared  illegal  and  void/' 

To  this  petition  the  city  filed  to  certain  parts  an  answer 
and  to  other  parts  a  demurrer,  as  follows: 

*^  1.  Defendants  deny  that  South  Omaha  is  a  city  of  the 
second  class,  and  in  this  connection  all^e  that  it  is  a 
city  of  the  first  class;  deny  the  allegations  contained  in  the 
first  paragraph  of  said  petition ;  deny  the  allegations  con- 
tained in  the  last  two  lines  of  the  third  paragraph  of  said 
petition;  deny  all  the  allegations  contained  in  the  fourth 
paragraph  of  said  petition ;  deny  the  all^ations  contained 
in  the  first  line  of  the  seventh  paragraph  of  said  petition ; 
deny  the  allegations  containe<l  in  the  first  line  of  the  eighth 
paragraph  of  said  petition;  and  deny  each  and  every  alle- 
gation contained  in  the  last  five  lines  of  the  ninth  para- 
graph of  said  petition. 

"  2.  As  to  the  allegations  contained  in  the  second  para- 
graph, the  first  two  lines  of  the  third  paragraph,  and  all 
of  the  sixth  paragraph,  and  the  last  two  lines  of  the  sev- 
enth paragraph,  and  last  six  lines  of  the  eighth  paragraph 
and  first  four  lines  of  the  ninth  paragraph  of  said  petition, 
the  defendants,  and  each  of  them,  demur,  for  the  reasons 
that  the  allegations  contained  in  said  paragraphs  do  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendants,  and  for  the  further  reason  that  the  plaint- 
ifis  have  not  the  legal  capacity  to  sue;  that  the  court  has 
no  jurisdiction  over  the  subject-matter  of  this  action  and 
these  defendants  object  to  the  right  of  these  plaintiffs  herein, 
or  either  of  them,  to  bring  this  action  on  their  own  behalf 
or  to  question  the  classification  of  defendant  city  in  this 
action." 
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On  the  date  the  petition  was  filed  a  restraining  order  was 
iasued  and  on  June  14,  1894,  the  coart  rendered  a  decree 
in  the  cause  as  follows : 

'*  Now  on  this  day  this  cause  came  on  to  be  heard  on 
the  petition  of  plaintiffs  and  the  answer  of  defendants,  and 
the  stipulation  and  affidavits  and  exhibits  of  the  parties,  and 
the  parties  agreed  that  the  hearing  herein  should  be  final. 
The  court,  being  fully  advised  in  the  premises,  finds,  upon 
the  issues  joined  and  evidence  produced,  that  the  city  of 
South  Omaha  is  a  city  of  the  second  class  as  alleged  in 
plaiutiffs'  [petition,  and  the  court  further  finds  in  favor  of 
the  plaintiffs.  It  is  therefore  considered  by  the  court  that 
the  injunction  heretofore  granted  in  this  case  may  be  made 
perpetual,  and  that  the  defendants,  and  each  of  them,  be 
and  the  same  are  perpetually  enjoined  and  restrained  from 
paying  salaries  in  excess  of  the  following  amounts,  to-wit : 
City  attorney,  $500  per  year;  city  clerk,  $500  per  year; 
city  engineer,  $5  per  day,  or  not  to  exceed  $500  per  year. 
To  all  of  which  the  defendants  except.'^ 

A  motion  for  a  new  trial  was  filed  on  behalf  of  the  city, 
and  on  hearing  overruled,  and  the  city  has  removed  the 
case  to  this  court  on  petition  in  error. 

The  record  discloses  that  South  Omaha  was  organized  as 
a  city  of  the  second  class  the  proclamation  of  the  governor 
of  the  state  declaring  it  such  a  city  being  of  date  December 
13,  1887;  and  was  incorporated  as  a  city  of  the  first  class, 
having  a  population  of  more  than  eight  thousand  and  less 
than  twenty-five  thousand,  by  a  proclamation  of  the  governor 
of  the  state  issued  of  date  June  8, 1889.  During  the  ses- 
sion of  the  legislature  of  1891  there  was  passed  an  act  which 
purported  to  amend  the  act  under  which  South  Omaha 
became  a  city  of  the  first  class,  by  which  it  was  made  nec- 
essary that  the  population  of  a  city  of  the  class  therein 
named  should  be  not  less  than  ten  thousand  inhabitants, 
and  it  is  claimed  by  the  defendants  in  error,  in  argument, 
that  by  the  census  taken  A.  D.  1890  it  was  shown  that 
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South  Omaha  had  but  8^062  inhabitants  and  could  no 
longer  be  a  citj  of  the  first  class,  but  was  at  once  relegated 
to  her  position  as  a  city  of  the  second  class.  Attorney  for 
plaintiff  in  error  contends  that  for  certain  reasons  stated 
in  his  brief  the  act  of  1891  was  unconstitutional  and  of  no 

9 

effect,  and  he  further  argues  that  this  is  an  action  in  which 
the  existence  of  the  city  of  South  Omaha  as  a  city  of  the 
first  class  is  to  be  determined,  and  that  her  existence  as 
such  city  cannot  be  questioned  in  a  collateral  proceeding 
or  suit,  such  as  they  claim  is  the  present  one.  The  act  of 
1891  was  as  follows: 

''An  act  to  amend  sections  one  (1)  and  two  (2)  of  an  act  en- 
titled *An  act  to  incorporate  cities  of  the  first  class 
having  less  than  twenty-five  thousand  and  more  than 
eight  thousand  inhabitants,  and  regulating  their  duties^ 
powers,  and  government,'  known  as  chapter  16  of 
the  General  Laws  of  1889,  and  passed  and  approved 
March  14,  1889. 

"  Be  it  enacted  by  the  Legislature  of  the  State  of  Nebraska : 

"Section  1.  That  section  one  (1)  of  an  act  of  the  legis- 
lature entitled  'An  act  to  incorporate  cities  of  the  first  class 
having  less  than  twenty-five  and  more  than  eight  thousand 
inhabitants,  and  regulating  their  duties,  powers,  and  gov- 
ernment,' be  amended  so  as  to  read  as  follows: 

"  Section  1.  ( '  Cities  of  the  First  Class.')  That  all  cities 
having  less  than  twenty-five  thousand  (25,000)  and  more 
than  ten  thousand  (10,000)  inhabitants,  as  ascertained  and 
ofiicially  promulgated  by  the  census  and  enumeration  taken 
by  authority  of  the  laws  of  the  United  States  in  the  year 
1890,  shall  be  governed  by  the  provisions  of  this  act,  and 
be  known  as  cities  of  the  first  class  having  less  than  twenty- 
five  thousand  (25,000)  inhabitants. 

''  Sec.  2.  That  section  two  (2)  of  said  act  be  amended 
so  as  to  read  as  follows : 

"Section  2.  Whenever  any  city  of  the  second  class  shall 
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have  attained  a  population  of  more  than  ten  thousand 
(10,000)  inhabitants,  as  ascertained  and  officially  promul- 
gated by  the  census  return  and  enumeration  taken  under 
the  authority  of  the  United  States,  or  under  the  authority  of 
the  state  of  Nebraska,  the  mayor  of  such  city  shall  certify 
such  fact  to  the  governor,  who  shall  by  proclamation  so 
declare,  and  thereafter  such  city  shall  be  governed  by  the 
provisions  of  this  act.  And  upon  such  proclamation  be- 
ing made  by  the  governor  each  and  every  officer  of  such 
city  shall  within  tiiirty  (30)  days  thereafter  qualify  and 
give  the  bonds  provided  for  by  this  act. 

''Sec.  3.  Whereas  an  emergency  exists,  this  act  shall 
take  effect  and  be  in  force  from  and  after  its  passage. 

''Approved  April  4,  1891." 

It  will  be  noticed  by  reading  the  above  act  that  in  its 
first  section  it  limits  the  cities  which  shall  be  governed  by 
the  provisions  of  the  act  to  such  as  have  the  required  num- 
ber of  inhabitants  as  ascertained  and  officially  promulgated 
by  the  census  of  1890,  and  the  act  contains  no  repealing 
clause.     As  to  how  its  validity  is  affected  by  the  fact  that 
it  has  no  repealing  clause  cannot  now  be  considered  an  open 
question.     If  it  were,  we  might  feel  disposed,  possibly,  to 
take  a  different  view  of  it  than  has  been  heretofore  taken 
by  this  court ;  but  the  rule  has  been  established  and  no 
good  and  sufficient  season  has  been  suggested  showing  any 
necessity  for  a  change,  and  we  think  it  should  be  adhered 
to.     Under  the  doctrine  announced  in  the  cases  of  Lanca^ 
ter  County  t>.  Hoagland,  8  Neb.,  38,  and   Ryan  v.  &ate,  6 
Neb.,  276,  the  act  of  1891  was  void  for  non-compliance 
with  constitutional  requirements  in  regard  to  an  amenda- 
tory act,  and  the  act  of  1889  continued  in  full  force  as  it 
was  originally  enacted  in  so  far  at  least  as  it  was  attempted 
to  amend  or  change  it  by  the  act  of  1891.     In  the  case  of 
State  V.  Paddock,  36  Neb.,  263,  cited  by  the  counsel  for 
defendants  in  error,  the  question  regarding  the  constitution- 
ality of  the  act  of  1891  was  not  decided,  hence  the  case  is 


Vol.  42]       SEPTEMBER  TERM,  1894.  679 

City  of  South  Omaha  v.  Taxpayers'  League. 

not  one  in  point  in  this  case  and  is  not  in  conflict  with  the 
conclusion  herein  reached  on  such  question. 

In  another  branch  of  the  argument  in  this  case  it  was 
insisted  by  attorney  for  the  city  that  this  suit  involved  the 
question  of  the  existence  of  South  Omaha  as  a  municipal 
corporation,  and  being  a  collateral  proceeding  it  must  fail, 
and  he  cited,  among  others,  the  case  of  State  v.  WhUneyy  an 
opinion  of  this  court  filed  June  27,  1894,  reported  in  41 
Neb.,  613,  as  directly  in  point  and  decisive  of  this  case. 
In  that  opinion  it  is  said  by  FNosT,  J.,  in  the  text:  "The 
rule  is  well  settled  upon  authority  that  the  existence  of  a 
municipal  corporation  cannot  be  questioned  in  collateral 
proceeding.     In  Dillon,  Municipal  Corporations  [4th  ed.], 
sec.  48a^  it  is  said :  ^  Where  a  municipal  corporation  is  act- 
ing under  color  of  law,  and  its  existence  is  not  questioned 
by  the  state,  it  cannot  be  collaterally  drawn  in  question  by 
private  parties.' "     The  facts  in  that  case, — an  application 
for  mandamvsy — ^as  found  by  the  referee,  disclosed  that  the 
town  of  Alma,  in  Harlan  county,  had  been  incorporated 
for  five  years  as  a  city  of  the  second  class  having  a  popula- 
tion of  1,000  and  not  more  than  10,000 ;  that  according  to 
a  census  taken  during  the  month  of  January  preceding 
the  election  the  population  of  the  city  was  less  than  1,000, 
and  the  contention  of  the  respondents  was  that  as  soon  as 
the  census  was  completed  and  it  appeared  that  there  were 
not  1,000  inhabitants  in  the  city,  it  ceased  to  be  a  city 
of  the  second  class.     The  law  was  still  in  force,  and  any 
acts  of  the  city  as  one  of  the  second  class  would  be  at  least 
under  color  of  law  and  could  not  be  made  an  issue  in  the 
action  of  mandamiLs,     The  facts  in  the  case  at  bar  differ 
from  those  in  the  case  cited.     The  law  under  which  the 
city  of  South  Omaha  had  been  incorporated  and  was  acting 
as  a  city  of  the  first  class  had  been  apparently 'superseded, 
and  the  city  legislated  out  of  existence  as  a  city  of  the  first 
class  by  an  amendatory  act  which,  presumably,  was  consti* 
tutional  and  valid,  and  which,  unless  repealed,  must  remain 
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in  force  and  be  given  effect  until  pronounced  invalid  hy 
some  court  of  competent  authority,  and  the  acts  which 
were  sought  to  be  enjoined  could  only  be  upheld  by  virtue 
of  the  portions  of  a  law  which  had  been  apparently 
amended  by  the  amendatory  act  of  1891,  and  such  acts 
were  then  presumably  without  color  of  law  for  their  au- 
thorization, and  it  was  competent  to  attack  them  in  the 
manner  in  which  they  were  assailed  in  the  case  at  bar,  al- 
though in  passing  upon  the  validity  of  the  act  of  1891  it 
might  involve  the  question  of  the  class  of  cities  to  which 
South  Omaha  belonged.  The  decree  of  the  district  court 
is  reversed  and  a  decree  ordered  entered  in  this  court  dis- 
missing the  action. 

Judgment  accordingly. 


William  T.  Shackelford  v.  Walter  Hargreayes 

ET  AL. 

Filed  Novembbb  0,  1894.     No.  5005. 

Beplevin:  Bbsach  of  Coin'SAor.  Where  parties  litigant  had 
entered  into  a  contract  nnder  which  the  possession  of  a  stock  of 
merchandise  was  transferred  from  plaintiff  to  defendants  on  a 
sufficient  independent  consideration,  plaintiff  could  not  found  a 
superior  right  of  possession,  such  as  would  entitle  him  to  main- 
tain replevin  for  said  stock,  upon  an  alleged  breach  of  said  con- 
tract by  defendants  as  to  retaining  plaintiff  in  their  employ  at 
a  certain  rate  of  compensation  thereby  fixed. 

Error  from  the  district  court  of  Adams  county.    Tried 
below  before  Gaslin,  J. 


A.  H.  BoweUj  for  plaintiff  in  error,  cited :  Lichtenberger 
V.  Johnson,  32  Neb.,  185;  Hull  v.  Godfrey,  31  Neb.,  204; 
Newlean  v.  Okon,  22  Neb.,  717;  Ward  v,  WaJtson,  24  Neb.^ 
696 ;  Jones,  Chattel  Mortgages,  sec.  437 ;  Braahier  v.  To/- 
leth,^  31  Neb.,  624. 
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TibbetSy  Morey  &  FerriSy  oontray  cited :  Perkins  v.  Lougee, 
6  Neb.,  220;  Kennedy  r.  Goodmany  14  Neb.,  585;  Keller 
v.Kdlety  18  Neb.,  366;  Savage  v.  Aiken,  21  Neb.,  605. 

Ryan,  C. 

This  action  of  replevin  was  begun  in  the  district  court 
of  Adams  county  by  the  plaintiff  in  error  to  recover  pos- 
session of  a  stock  of  groceries  and  queensware,  together 
with  other  property  necessary  for  carrying  on  the  retail 
business  for  the  sale  of  a  stock  of  the  character  named.  A 
trial  to  the  court  resulted  in  judgment  in  favor  of  the  de- 
fendants. Such  facts  as  are  essential — ^gleaned  solely  from 
the  evidence  of  the  plaintiff — are  as  follows :  In  the  lat- 
ter part  of  July,  1889,  plaintiff  was  in  the  retail  grocery 
business  at  Hastings.  Mr.  Low,  the  credit  man  for  Har- 
greaves Bros.,  came  into  plaintiff's  store  about  8  o'clock  in 
the  evening  of  July  29,  1889,  and  stood  around  there  un- 
til closing  time,  talking  about  different  things,  among  oth- 
ers the  indebtedness  of  plaintiff  to  defendants,  and  asking 
for  security  in  respect  thereof  Plaintiff  said  he  had  noth- 
ing on  which  to  give  security ;  whereupon  Low  asked  if 
he  could  not  give  security  on  his  stock  and  fixtures.  This 
plaintiff  declined  to  do  at  first,  but  afterwaitls  consented  to 
give  a  mortgage  on  the  property  which  he  subsequently 
replevied.  The  defendants,  by  Mr.  Low,  took  possession 
of  the  mortgaged  property  on  July  30,  1889,  at  about  10 
o'clock  A.  M.  Before  possession  was  taken  plaintiff  had 
paid  Mr.  Low  $649.73.  On  the  evening  of  July  29  plaint- 
iff and  Mr.  Low  had  a  settlement  of  the  matters  between 
plaintiff  and  the  defendants,  and  there  .was  found  due  from 
the  plaintiff  the  sum  of  $2,205.  The  notes  secured  by  the 
mortgage  made  on  July  29  were  for  the  aggregate  sum  of 
$2,200,  each  note  being  for  $300,  except  the  last  of  the 
series,  which  was  for  $400.  The  first  of  these  notes  was 
due  August  1,  1889,  following  which  date  a  note  fell  due 
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every  sixth  day.  The  mortgage,  by  its  terms,  provided 
that  in  case  of  default  made  in  the  payment  of  the  notes 
mentioned,  or  any  part  thereof,  or  if  the  mortgagor  should 
not  take  proper  care  of  the  property,  or  if  said  mortgagees 
should  at  any  time  deem  themselves  insecure,  or  in  case  of 
the  mortgagor  attempting  or  permitting  an  attempt  to  in- 
jure, or  dispose  of  or  remove  from  the  county  of  Adams 
the  goods  and  chattels  mortgaged,  it  should  be  lawful  for 
the  said  mortgagees  or  assigns,  in  person  or  by  agent,  to 
take  immediate  possession  of  the  mortgaged  goods  and 
chattels  wherever  found.  On  the  30th  day  of  July,  1889, 
between  11  and  12  o'clock  in  the  forenoon,  the  defendants, 
through  Mr.  Low,  by  virtue  of  their  mortgage,  took  pos- 
session of  the  property  therein  described,  and  required 
plaintiff  to  discharge  one  of  his  clerks.  Soon  thereafter 
Mr.  Low  brought  a  Mr.  Gardner  into  the  store  and  gave  to 
him  one  of  the  keys  thereto.  Between  3  and  4  o'clock  in 
the  afternoon  of  said  day  Mr.  Low  brought  into  the  store 
a  contract  which  plaintiff  after  some  hesitation  signed, 
which  was  in  the  following  language : 

"Hastings,  Neb.,  July  30,  1889. 
'^This  agreement,  made  this  30th  day  of  July,  1889,  by 
and  between  Hargreaves  Bros.,  of  Lincoln,  Nebraska,  and 
W.  T.  Shackelford  of  Hastings,  Nebraska,  witnesseth: 
Hargreaves  Bros,  are  now  mortgagees  of  the  stock  of 
goods  of  W.  T.  Shackelford,  and  are  at  the  present  time 
in  possession  of  said  goods  and  chattels  described  in  said 
mortgage,  and  it  is  hereby  agreed  between  and  by  W.  T. 
Shackelford  and  Hargreaves  Bros,  that  said  Shackelford 
shall  act  as  agent  of  said  Hargreaves  Bros,  so  long  as  said 
Hargreaves  Bros,  may  desire  liis  services,  at  the  rate  of 
$100  per  month,  but  this  contract  may  be  terminated  by 
either  party  upon  one  day's  notice.  Said  Shackelford  shall 
act  only  as  the  agent  of  Hargreaves  Bros,  and  shall  sell 
goods  only  for  cash,  accounting  to  Hargreaves  Bros,  accu- 
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rately  for  all  moneys  received,  and  shall  in  all  matters  act 
as  directed  by  said  Hargreaves  Bros. 

^^Hargreavbb  Bros., 
"  By  Geo.  J.  Low. 

"W.  T.  Shackelford." 

• 

At  the  time  this  contract  was  signed  Mr.  Low  was  in 
possession  of  the  store  as  agent  for  the  defendants.  About 
9  o'clock  A.  M.  of  July  31,  1889,  Mr.  Low  closed  the 
store.  On  the  following  day  plaintiff  replevied. the  mort- 
gaged property,  but  being  unable  to  give  bond  as  required 
by  law,  the  action  proceeded  as  one  for  the  value  of  the 
property  replevied.  From  this  statement  it  is  clear  that 
the  plaintiff  voluntarily  turned  over  to  the  agent  of  the 
defendants  the  possession  of  the  property  mortgaged,  and 
that  thereafter  this  possession  was  acquiesced  in  and  was  con- 
firmed by  the  written  contract  made  between  the  plaintiff 
and  defendants.  There  is  of  course  no  attempt  to  reform 
this  agreement  in  this  form  of  action,  nor  is  its  validity  in 
any  way  attacked,  except  on  the  ground  that  it  was  ob- 
tained by  holding  out  to  plaintiff  the  inducement,  upon 
which  he  relied,  that  he  was  to  have  employment  at  the 
rate  of  $100  per  month  if  he  signed  the  contract;  which 
employment  has  since  been  denied  him.  In  his  evidence 
the  plaintiff  admitted  that  he  read  the  contract,  and  if  this 
was  true  it  should  not  have  escaped  his  notice  that  by  its 
terms  he  might  be  discharged  upon  one  day's  notice  when- 
ever the  defendants  chose  to  dispense  with  his  services.  If 
he  had  not  the  requisite  notice,  he  could  perhaps  recover 
the  compensation  he  was  entitled  to  receive  for  one  day's 
services,  but  under  the  terms  of  the  contract  he  could  re- 
cover no  more.  By  accepting  a  position  as  agent  of  the 
defendants  under  the  contract  of  employment  to  sell  for 
defendants  the  stock  of  merchandise,  plaintiff  recognized 
the  right  of  the  defendants  to  hold  possession  of  the  prop- 
erty mortgaged.  In  an  action  of  replevin  there  could  not 
be  litigated  plaintiff's  right  to  recover  damages  for  a  breach 
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of  COD  tract;  the  only  question  determinable  in  such  an  ac- 
tion was  the  right  of  possession  of  the  plaintiff  as  against 
he  defendants  at  the  time  of  tlie  commencement  of  the  suit. 
{Blue  Valley  Bank  v.  Bane,  20  Neb.,  294.)  On  the  proofs 
the  court  could  find  this  right  only  in  defendants'  favor, 
and  its  judgment  so  holding  was  right. 

Another  matter  is  urged  for  our  consideration  by  the 
plaintiff,  and  that  is  the  alleged  disability  of  the  trial  judge 
set  forth  in  the  motion  for  a  new  trial.  This  disability,  as 
alleged,  consisted  of  the  facts  stated  by  the  presiding  judge 
during  the  trial,  that  on  account  of  loss  of  sleep  and 
fatigue,  etc.,  he  was  unable  properly  to  understand,  weigh, 
and  consider  the  evidence  adduced.  While  there  were  af- 
fidavits filed  showing  the  existence  of  the  facts  claimed, 
there  were  other  affidavits  adverse  thereto.  On  considera- 
tion of  this  conflicting  evidence  the  motion  for  a  new  trial 
was  overruled,  and  we  cannot  now  presume  that  the  judg- 
ment of  the  district  court  in  that  respect  was  wrong.  The 
judgment  of  the  district  court  is 

Affirmed. 
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51    581 

Filed  Novsmbeb  9,  1894.    No.  680a 

Larceny:  Proof  of  Value  of  Property:  Witnesses.  In  a 
prosecution  for  larceny,  proof  of  the  valne  of  the  property  stolen 
must  be  made  by  at  least  one  witness  affirmatively  shown  to 
possess  knowledge  of  the  value  coDceming  which  he  is  called 
upon  to  give  eyidenoe.     Following  Brook*  v.  StaUf  28  Neb.,  389. 

Error  to  the  district  court  for  Otoe  county.     Tried 
below  before  Chapman,  J. 

John  A,  Rooney,  for  plaintiff  in  error: 

In  a  prosecution  for  larceny,  witnesses  called  to  testify  to 
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the  value  of  the  property  stolen  must  show  that  they  pos- 
sess knowledge  of  its  value.  {Brooks  v.  State,  28  Neb., 
389 ;  Engde)^  v.  State,  1 1  Neb.,  539 ;  Abbott,  Trial  Evi- 
dence, p.  307;  Wharton,  Criminal  Evidence  [8th  ed.],  sec. 
416;  1  Wharton,  Evidence,  sec.  446;  2  Wharton,  Evi- 
dence, sec.  1490;  State  v.  Doepke,  68  Mo.,  208;  Missouri 
P.  12.  Co.  V,  Com,  15  Neb.,  232.) 

Oeorge  H.  Hoistings,  Attorney  Oeneral,  for  the  state: 

Any  evidence  from  which  the  jury  may  infer  the  value 
of  the  property  alleged  to  be  stolen  is  proper  and  compe- 
tent, such  as  a  description  or  inspection  of  the  goods  stolen. 
{State  V.  jpenn,  41  Conn.,  590;  State  v.  Gerrish,  78  Me.,  20; 
Commonweaith  v.  Lawless,  103  Mass.,  425;  Commonwealth 
V.  Biggs,  14  Gray  [Mass.],  376 ;  Saddler  v.  State,  20  Tex. 
App.,  195 ;  Martinez  v.  Staie,  16  Tex.  App.,  122 ;  Houston 
V.  StcUe,  13  Ark.,  66  ;  Wolverton  v.  Commonwealth,  75  Va., 
909.) 

Ryan,  C. 

Plaintiff  in  error  was  convicted  of  larceny  in  the  district 
court  of  Otoe  county;  his  sento»^'*e  was  imprisonment  in 
the  penitentiary  for  the  period  of  one  year.  There  is  but 
one  question  to  which  it  is  necessary  that  attention  be  given, 
and  that  pertains  to  the  proof  made  of  the  value  of  the 
bicycle  charged  to  have  been  stolen ;  that  is,  as  to  whether 
it  was  at  least  equal  to  $35.  On  this  point  there  was  no 
evidence  except  that  of  Roy  Robinson,  the  owner  of  the 
aforesaid  bicycle,  who,  over  proper  objections,  testified  as 
follows : 

Q.  What  was  the  value  of  the  wheel  ? 

A.  I  know  what  its  value  was  when  I  bought  it 

Q.  How  long  have  you  owned  the  bicycle? 

A.  Two  months. 

Q.  What  was  its  value  when  you  bought  it  ? 

A.  It  was  worth  when  it  was  new  $150.     *     *     ♦ 
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Q.  Do  you  know  what  the  value  of  the  wheel  was  when 
it  was  taken? 

A.  No,  sir;  I  do  not.     *     *     * 

Q.  Is  the  bicycle  in  the  same  condition  now  as  it  was  at 
the  time  it  was  stolen  ? 

A.  Yesy  sir,  with  the  exception  of  a  brake  that  was  on 
it  then. 

Q.  A  brake  to  stop  the  wheel  ? 

A.  Yes,  sir.     *     *     * 

Q.  I  will  ask  you  whether  or  not  you  have  purchased 
bicycles  before  this  last  one  which  you  purchased  ? 

A  I  have  had  two  wheels. 

Q.  I  will  ask  you  to  state  what  was  the  fair  market 
value  of  the  bicycle  which  was  stolen  by  Edmonds  at  the 
time  it  was  stolen  ? 

A.  I  do  not  know  any  price. 

Q.  Have  you  an  opinion  what  its  fair  market  value  was 
at  the  time  it  was  stolen  ? 

A.  I  do  not  know  any  price. 

Q.  Have  you  an  opinion  what  its  fair  market  value  was 
at  the  time  it  was  stolen  ? 

A.  I  do  not  know  whether  it  was  worth  five  dollars  or 
a  hundred  dollars. 

Q.  It  was  worth  fifty  dollars  any  way  ? 

A  Yes,  sir. 

The  above  evidence  was  given  partly  when  the  witness 
was  originally  called  and  partly  when  he  was  recalled.  On 
the  latter  occasion  occurred  the  examination  which  b^an 
with  the  question  as  to  whether  or  not  the  witness  had 
purchased  bicycles  before  the  last  one.  In  the  interim  be- 
tween these  examinations  the  bicycle  itself  was  offered  in 
evidence, — for  what  purpose  is  not  disclosed  by  the  rec- 
ord. We  cannot  st&sume  that  this  offer  was  for  the  pur- 
pose of  proving  its  value,  for  it  was  no  more  competent  evi- 
dence of  that  fact  than  that  in  its  make-up  it  corresponded 
to  the  proofs  as  to  the  description  of  the  bicycle  seen  in 
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the  possession  of  the  accused.  Under  the  statute  it  was 
essential  that  proof  should  be  made  that  the  value  of  the 
stolen  article  equaled  or  exceeded  $35  in  value  to  consti- 
tute grand  larceny.  In  Missouri  P.  R.  Co.  v.  Coon,  15 
Neb.,  232,  it  was  held  by  this  court  that  "  Without  a  show- 
ing there  is  no  presumption  that  a  witness  is  competent 
to  give  a  reliable  estimate  of  the  market  value  of  land ; 
and  where  one's  competency  is  challenged,  before  he  should 
be  permitted  to  express  an  opinion  it  should  be  made  to 
appear  that  he  has  in  some  way  become  qualified  to  do  so.'' 
To  the  same  effect  was  Engster  v.  State,  1 1  Neb.,  539,  and 
Brooks  V.  State,  28  Neb.,  389.  Tested  by  the  rule  above 
recognized,  especially  as  applied  in  the  case  last  cited,  the 
testimony  of  Robinson  as  to  the  value  of  his  bicycle  was 
incompetent.     The  judgment  of  the  district  court  is 


Revebsed. 
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FiLEB  Novsmbkb  9, 1894.    No.  5475. 

Action  to  Becover  Penalty  for  Usury:  Limitation.    The 

limitation  of  two  jears  within  which  an  action  under  the  provis-  • 
ions  of  section  5198,  Revised  Statutes  of  the  United  States,  may 
be  commenced  for  the  recovery  from  a  national  bank  of  twice  the 
amount  of  usury  paid  to  it,  dates  from  the  actual  payment  of 
such  interest,  and  not  from  the  bank's  reservation  of  it  from  the 
original  loan  by  way  of  discount.  Following  First  Nat,  Bank 
of  DorcheHer  v.  Smith,  36  Neb.,  199. 

Error  from  the  district  court  of  Saline  county.     Tried 
below  before  Gaslin,  J. 

Abbott  &  Abbott,  for  plaintiff  in  error. 

F.  L  Foss,  contra. 
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Ryan,  C. 

This  action  was  brought  on  the  16th  day  of  February, 
1889,  in  the  Saline  county  district  court  to  recover  twice  the 
amount  of  usurious  interest  which  plaintiff  alleged  he  had 
paid  defendant,  a  national  bank.  There  was  a  trial  of  the 
issues  to  the  court,  which  resulted  in  a  judgment  in  favor 
of  the  plaintiff  for  the  sum  of  (328.28  and  costs.  Com- 
plaining that  this  was  too  small  an  amount,  the  plaintiff 
has  filed  in  this  court  his  petition  in  error,  accompanied  by 
the  proper  record  of  the  proceedings  in  the  district  court, 
and  seeks  a  reversal  of  the  aforesaid  judgment. 

The  petition  upon  which  trial  was  had  contained  seven 
causes  of  action.  In  the  brief  of  plaintiff  in  error  it  is 
said  that  there  are  but  two  questions  presented,  and  that 
these  pertain  to  the  first  loan  made  by  the  bank  to  the 
plaintiff.  One  of  these  questions  is  as  to  whether  the 
usurious  rate  complained  of  was  fifteen  or  eighteen  per 
cent  per  annum.  The  other  is  whether  or  not  plaintiff's 
right  of  action  as  to  this  item  was  fully  barred  when  this 
suit  was  begun ;  that  is,  whether  two  years  had  elapsed 
from  the  time  the  usurious  transaction  occurred.  It  is  not 
essential  that  the  first  of  these  questions  be  decided  at  this 
particular  time. 

In  the  petition  the  first  cause  of  action  was  stated  in  the 
following  language:  "First — The  plaintiff  allies  that  he 
paid  to  the  defendant  the  sum  of  $378  as  and  for  interest 
on  the  sum  of  $3,600  from  the  10th  day  of  August,  1886, 
to  the  10th  day  of  March,  1887 ;  said  sum  of  $3,600  be- 
ing so  much  money  loaned  by  the  defendant  to  the  plaintiff 
on  said  10th  day  of  August,  1886,  and  by  the  plaintiff  re- 
paid to  the  said  defendant  with  said  interest  on  the  said 
10th  day  of  March,  1887.^'  As  to  the  history  of  the 
transaction,  L.  H.  Dennison,  cashier  of  the  defendant  in 
error,  was  sworn  and  testified  as  follows: 

On  the  10th  day  of  August,  1886,  Benjamin  Smith  ap- 
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plied  to  us  for  a  loan,  saying  it  was  to  pay  for  feeding 
«ome  cattle  during  the  coming  winter,  and  we  asked  him 
liow  much  he  wanted,  and  he  said  $3,600,  and  we  agreed 
to  loan  him  that  amount  of  money,  and  we  took  a  note 
dated  the  10th  of  August,  1886,  running  six  months,  or 
until  the  10th  of  February,  1887,  for  $3,600,  and  charged 
him  for  it,  or  reserved  out  of  it  the  sum  of  $270,  being 
interest  at  the  rate  of  one  and  one-fourth  per  cent  a  month. 
The  note  came  due  on  the  10th  day  of  February,  1887, 
and  was  not  paid  at  that  time,  but  Mr.  Smith  said  that  his 
<!attle  were  not  quite  ready  yet  and  we  allowed  the  note  to 
run  past  the  time  a  month  and  two  days,  or,  I  think  I  tes- 
tified before,  the  payment  was  made  after  banking  hours 
on  the  11th  day  of  March,  and  so  appeared  on  the  books 
on  the  12th  day  of  March,  1887,  and  at  that  time  he  re- 
duced the  note  down  to  $1,730.78.  He  paid  us  as  interest 
on  the  $3,600  from  the  time  the  note  was  due  until  he 
made  the  indorsement  of  the  sum  of  $64. 

Q.  That  makes  a  total  for  the  seven  months  of  how 
much? 

A.  Three  hundred  and  twenty-four  dollars.  This  trans- 
action run  on  until  the  3d  day  of  June.  On  the  12th  day 
of  March,  or  on  the  11th  day  of  March  after  banking  hours, 
and  it  appears  on  the  banking  books  of  the  12th,  he  paid 
us  $54  interest  on  the  balance  unpaid  of  the  original  $3,600. 
It  was  finally  paid  on  that  date,  and  on  that  date,  namely, 
the  2d  day  of  June,  1887,  he  paid  us  $20.72  interest  and 
took  up  the  note,  which  was  the  end  of  that  transaction. 

This  version  of  the  matter  does  not  agree  with  that  given 
by  the  plaintiff  in  error  in  his  evidence.  As  the  judgment 
was  in  favor  of  the  bank  on  this  cause  of  action,  the  testi- 
mony most  favorable  to  its  theory  has  been  set  out  at  length, 
and  from  that  statement  it  is  evident  that  while  this  suit 
was  brought  on  February  16,  1886,  the  first  payment 
actually  made  of  interest  was  on  March  11, 1887,  and  that 
the  balance  of  the  note,  principal  and  interest,  was  not 
48 
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paid  until  June  following.  From  these  facts  it  is  dear 
that  if  the  reservation  at  the  date  of  the  note,  August  10, 
1886,  is  to  be  deemed  the  occurrenoe  of  the  usurious  trans- 
action, then  the  first  cause  of  action  was  barred  when  this 
suit  was  brought.  If,  however,  the  plaintiff's  cause  of  ac- 
tion did  not  arise  until  he  actually  paid  the  interest,  no  part 
of  his  cause  of  action  arose  until  tlie  11th  of  March,  1887, 
and  in  that  view  the  statute  had  not  run  against  his  first 
cause  of  action  when  this  suit  was  begun. 

In  Du/ncan  v.  Mrst  Nat*  Bank  of  Mt  PteasarU,  a  case 
tried  in  the  United  States  district  court  at  Pittsburgh, 
Pennsylvania,  reported  in  1  Thompson,  National  Bank 
Cases,  360,  K^tcham,  J.,  instructed  the  jury  as  follows: 
"From  the  origin  of  the  loan,  from  the  retaining  of  the 
first  discount  through  all  the  renewals  up  to  the  time  of 
final  payment  of  the  principal,  or  up  to  the  time  of  enter- 
ing judgments,  there  is  a  lootis  posnitentice  for  the  party  tak- 
ing the  excessive  interest.  Any  time  till  then  he  may  con- 
sider the  excessive  interest  paid  on  account  of  the  loan,  and 
so  apply  it,  and  lessen  the  principal.  Up  to  that  time  he 
may  make  this  election.  When  payment  is  actually  made 
or  judgment  is  entered,  the  election  is  made;  and  if,  as  in 
these  cases,  judgment  is  entered  for  the  face  amount  of  the 
notes  or  full  amount  of  the  loan,  or  payment  is  taken  in 
full  without  any  reduction  by  taking  out  the  excessive  in- 
terest, the  cause  of  action  is  complete.  The  original  loans 
in  these  cases  were  more  than  two  years  before  these  actions 
were  brought,  but  the  payment  of  one  of  the  Millinger 
notes  was  made,  and  the  judgment  on  the  other  Millinger 
note  and  the  judgments  on  all  the  Duncan  &  Brother  notes 
were  entered,  near  the  time  of  bringing  these  suits,  less 
than  two  years  before.  The  payment  and  the  judgment 
concluded  the  transaction  and  determined  their  character  to 
be  usurious.  Till  that  time  it  was  undetermined  and  the 
statute  did  not  begin  to  run.'' 

In  the  case  of  the  National  Bank  of  Madison  v,  DaviSj 
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reported  in  6  Central  Law  Journal,  106,  is  found  the  opin- 
ion of  Gresham,  J.,  in  which  he  quoted  the  section  of  the 
"  National  Bank  Act"  with  which  we  have  to  deal.  That 
part  of  the  section  which  is  pertinent  to  our  purpose  is 
in  the  following  language :  ^'And  the  knowingly  taking, 
receiving,  reserving,  or  charging  a  rate  of  interest  greater 
than  aforesaid,  shall  be  held  and  adjudged  a  forfeiture  of 
the  entire  interest  which  the  note,  bill  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed  ta  be  paid 
thereon.  And  in  case  a  greater  rate  of  interest  has  been 
paid,  the  person  or  persons  jiaying  the  same,  or  their  legal 
representatives,  may  recover  back  in  any  action  of  debt 
twice  the  amount  of  the  interest  thus  paid  from  the  association 
taking  or  receiving  the  same;  Provided,  That  such  action 
is  commenced  within  two  years  from  the  time  the  usurious 
transaction  occurred."  Having  quoted  this  language, 
Judge  Gresham  commented  on  it  as  follows :  ''  If  a  na- 
tional bank  discount  a  note  at  a  usurious  rate  of  interest, 
paying  the  borrower  the  proceeds  less  the  interest,  and  suit 
be  brought  to  recover  the  loan,  and  the  borrower  plead  the 
usury,  the  bank  will  recover  the  face  of  the  note  less  the 
entire  interest  taken  out,  received,  reserved,  and  no  more. 
It  will  thus  collect  the  sum  of  money  it  actually  paid  out, 
being  punished  for  receiving  interest,  in  excess  of  the  legal 
rate  by  forfeiting  all  interest.  But  if  the  note  thus  dis- 
counted be  renewed  for  the  same  amount,  the  borrower  pay- 
ing usurious  interest  out  of  his  pocket  in  advance,  and  suit 
be  brought  on  the  renewed  note,  the  defendent  may  recoup 
double  the  amount  of  the  entire  interest  actually  paid  on  re- 
newal, or  in  an  independent  action  of  debt  he  may  recover 
from  the  bank  double  the  amount  of  the  entire  interest 
thus  paid." 

In  Bigley  v.  First  Nat.  Bank  of  Beverly,  26  O.  St.,  Mc- 
Ilvaine,  J.,  on  pages  79  et  aeq.^  made  use  of  the  following  lan- 
guage in  reference  to  that  part  of  the  section  of  the  bank- 
ing act  above  referred  to:  '^By  the  first  provision  in  that 
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part  of  the  section  above  quoted,  if  the  contract  or  promise 
to  pay  usurious  interest  be  unexecuted,  it  cannot  be  enforced; 
and  in  such  case  the  debtor  is  releaseil  from  the  payment, 
not  only  of  the  interest  in  excess  of  the  lawful  rate,  but 
Hhe  entire  interest  which  the  note,  bill,  or  other  evidence 
of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid 
thereon,'  must,  be  held  and  adjudged  to  be  forfeited.  By 
the  latter  provision,  if  usurious  interest  ^  has  been  paid/ 
twice  the*amount  of  interest  paid  may  be  recovered  back 
from  the  association  ^taking  or  receiving'  it,  provided  the 
action  therefor  be  commenced  within  two  years  from  the 
time  the  usurious  transaction  occurred.  And  by  construing 
the  whole  section  together,  we  are  inclined  to  believe  that  in 
case  usurious  interest  has  been  *  reserved'  at  the  time  of  the 
loan  or  discount^  there  is  left  to  the  bank  a  locus  poenitentuB. 
In  such  case  the  bank  may,  upon  receiving  payment  of  the 
debt,  discharge  itself  from  all  liability  to  the  debtor  by 
giving  credit  for  the  amount  of  interest  reserved ;  other- 
wise the  debtor  may  insist  upon  a  reduction  of  his  indebt- 
edness to  the  amount  actually  loaned  or  advanced,  or  he  may 
pay  the  whole. claim,  and  afterwards,  within  two  years,  re- 
cover back  twice  the  amount  of  interest  paid." 

The  views  above  expressed  find  support  in  the  case  of 
Shinkle  v.  First  Nat.  Bank  of  Ripley,  22  O.  St.,  516.  We 
do  not  concur  in  all  the  views  expressed  in  the  cases  above 
cited,  for  some  of  them  have  been  modified  by  later  adjudi- 
cations. In  so  far,  however,  as  they  hold  that  the  right  to 
a  recovery  of  twice  the  amount  paid  shall  be  measured  by 
the  fact  of  payment  in  fact  and  not  constructively,  we  con- 
cur in  the  principles  above  announced.  Any  other  rule 
would  recognize  the  right  of  the  maker  of  a  note  to  a  na- 
tional bank  to  recover  from  such  bank  twice  an  amount 
which  he  has  not  in  fact  paid,  and  perhaps  may  never  be 
able  to  pay.  Not  only  on  principle,  but  by  its  own  adju- 
dications as  well,  this  court  is  bound  to  give  to  the  section 
hereinbefore  referred  to  the  construction  which  is  above 
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held  applicable  specially  to  the  statute  of  limitations,  for 
in  respect  to  it  the  following  language  was  used  by  NoR- 
VAL,  J.,  in  Hall  v.  First  Nat  Bank  of  Fairfield^  30  Neb., 
103:  ^^  It  is  apparent  that  this  section  covers  two  classes  of 
cases.  The  last  clause  provides  that  when  illegal  interest 
has  been  paid  to  a  national  bank,  double  the  amount  so 
paid  may  be  recovered  back,  while  under  the  first  clause  of 
the  section,  if  usurious  interest  has  been  knowingly  charged 
and  not  paid,  a  recovery  can  only  be  had  for  the  amount 
borrowed;  in  other  words,  where  illegal  interest  has  been 
added  into  the  note  but  not  paid,  it  cannot  be  recovered  m 
an  action  brought  for  that  purpose.  {Brown  v.  Second  NaL 
Bank  of  Erie,  72  Pa.  St.,  209.)"  (See,  also,  First  Nat.  Bank 
of  Dorchester  v.  Smith,  36  Neb.,  199.)  As  the  refusal  of 
the  district  court  to  render  judgment  for  the  amount  of  the 
first  cause  of  action  pleaded  was  obviously  founded  upon  a 
construction  of  the  statute  entirely  at  variance  with  that 
above  given,  it  results  that  its  judgment  must  be,  and  is. 


Reversed. 


Sabina  Heyn  v.  Albert  F.  Ohman. 

Filed  November  9,  1894.     No.  5932. 

Covenants  of  Warranty :  Action  fob  Bbbach:  Evidence. 
In  an  action  for  recovery  of  damages  alleged  to  have  resulted 
from  breaches  of  defendant's  covenants  of  warranty  of  title,  and 
for  qniet  enjoyment,  the  plaintiff,  to  establish  prima  facte  the 
breaches  alleged,  is  required  merely  to  prove  that  he  has  either 
been  evicted  or  kept  ont  of  possession  by  one  in  actual  posses- 
sion claiming  title  paramount  to  his  own.  The  presumption  of 
title  which  then  arises  in  favor  of  the  party  in  possession  must 
be  overcome  by  proving  title  out  of  him,  or  both  the  aforesaid 
breaches  may  be  deemed  established  by  sufficient  proof. 
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Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Keysor,  J. 

Cavanaghy  Thomas  &  McGUton^  for  plaintiff  in  error, 
cited:  Real  v.  HoUister,  20  Neb.,  112;  Mills  v.  Rice^  3 
Neb.,  85;  Rawle,  Covenants,  181,  308;  Sedgwick  v.  Hoi- 
lenbaeh,  7  Johns.  [N.  Y.],  380 ;  Blanchard  v.  Hoxie,  34 
Me.,  378 ;  Wait  v.  Maxtoell,  4  Pick.  [Mass.],  87. 

A.  C  Wakeleyy  contra^  cited:  West  v.  Pine,  4  Wash.  [U. 
a  C.  C],  691 ;  LwUow  v.  McBride,  3  O.,  231;  Ward  v. 
Mcintosh,  12  O.  St.,  240;  Robinoe  v.  Doe,  6  Blackf. 
[Ind.],  85;  HiU  v.  Draper,  10  Barb.  [N.  Y.],  454;  Jones 
V.  Nunn,  12  Ga.,  469 ;  Nagel  v.  Macy,  9  Cal.,  426 ;  Shumr 
way  V.  Phillips,  22  Pa.  St.,  151 ;  Jones  v.  Bland,  112  Pa. 
St.,  176;  Brown  v,  Colson,  41  Ga.,  42;  Day  v.  Alverson,  9 
Wend.  [N.  Y.],  223;  Caldwell  v.  Kirkpatnck,  6  Ala.,  60; 
Eakin  v.  Brewer,  60  Ala.,  579;  Douglas  v,  Ruffin,  38 
Kan.,  530;  SpUznagk  v,  Vanhessch,  13  Neb.,  338. 

Ryan,  C, 

The  defendant  in  error  recovered  judgment  against  the 
plaintiff  in  error  in  the  district  court  of  Douglas  county 
for  the  sum  of  $975  and  costs,  on  account  of  breaches  of 
covenants  of  warranty  contained  in  a  deed  made  in  1887 
by  plaintiff  in  error  to  defendant  in  error.  The  consider- 
ation recited  in  the  aforesaid  conveyance  was  the  exact  sum 
for  which  judgment  was  rendered.  On  the  trial  there  was 
uncontradicted  evidence  that  one  Mary  K.  Lund,  from  the 
year  1885  up  to  the  time  of  trial,  had  held  undisputed 
possession  of  the  premises  described  in  the  deed  above  re- 
ferred to;  that  she  had  placed  thereon  a  house  and  other 
improvements,  and  upon  demand  to  that  effect  that  she  had 
refused  to  yield  possession  to  the  defendant  in  error. 

An  objection  of  the  plaintiff  in  error  was  sustained  to 
the  introduction  in  evidence  of  a  decree  entered  in  the  dis- 
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trict  court  of  Douglas  county  and  the  pleadings  whereon 
the  same  was  entered  in  a  certain  action  in  said  court  for- 
merly pending,  wherein  the  said  Mary  K.  Lund  had  been 
plaintiiF  and  Richard  C.  Patterson,  Pierce  C.  Himebaugh, 
A.  F.  Ohman,  and  A.  W.  Baldwin  had  been  defendants. 
These  parties  named  as  defendants,  including  Ohman,  the 
defendant  in  error  in  this  case,  were  such  persons  as  had 
held  the  title  to  the  real  property  as  to  which  this  con- 
troversy has  arisen,  except  that  there  was  an  omission  of 
the  plaintiff  in  error,  who,  therefore,  previous  to  the  in- 
stitution of  said  action,  had  become   substituted  in  her 
place  with  respect  to  such  rights  as  she  had  formerly  pos- 
sessed.    In  such  an  action,  which  was  one  by  Mrs.  Lund 
to  enforce  specific  performance  of  the  contract  to  convey 
the  premises,  under  which  contract  she  had  taken  and  still 
retained  possession,  the  only  parties  necessary  for  plaintiff's 
purpose  were  such  as  were  parties  to  the  contract  under 
which  she  claimed  the  right  to  specific  performance,  and  the 
holder  of  the  interests  confiicting  with  and  claimed  to  be 
pammount  to  her  own  at  the   time   of  action    brought. 
These  were  all  made  defendants  and  with  a  view  of  show- 
ing that  the  defendant  in  error  had  actually  been  kept  out 
of  possession.     This  decree  was  competent  evidence  of  the 
existence  of  a  title  paramount  behind  the  possession  adverse 
to  the  defendant  in  error.     The  error  of  excluding  this  de- 
cree is  not,  however,  available  to  the  plaintiff  in  error,  for 
it  was  her  objection  which  prevented  its  introduction  in 
evidence.     As  has  already  been  stated,  there  was  shown  an 
adverse  possession  dating  from  a  time  long  anterior  to  the 
execution  of  the  deed  by  plaintiff  in  error  to  defendant  in 
error.     By  the  latter  party  a  demand  of  possession  had 
been  duly  made  and  compliance  with  that  demand  has  been 
persistently  refused.     There  has  been  no  showing  of  such 
title  in  the  defendant  in  error  as  would  justify  the  hope 
that  a  suit  for  possession,  if  instituted,  could  successfully 
be  maintained  against  Mrs.  Lund.     In  Tyler,  Ejectment, 
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70,  it  is  said  :  ^^  It  is  a  raaxim  of  the  law  that  the  party  iD 
possession  of  lands  is  presumed  to  have  a  valid  title  thereto^ 
and  this  presumption  can  be  overcome  only  by  proving  title 
out  of  such  party.  Indeed,  it  has  been  said  that  possession 
of  real  estate  is  prima  facie  evidence  of  the  highest  estate 
in  the  property;  that  is,  a  seizin  in  fee."  The  views  which 
have  just  been  expressed  find  support  in  Ware  v.  Mclntoahy. 
12  O.  St.,  231;  Robmoe  v.  Doe,  6  Blackf.  [Ind.],  85; 
Shumway  v.  Phillips,  22  Pa.  St.,  151 ;  Jones  v.  Bland,  112 
Pa.  St.,  176;  Broion  v.  Feagins,  37  Neb.,  256.  The  dis- 
trict court,  therefore,  properly  held  that  an  action  of  this 
character  was  maintainable,  since  the  only  question  contro- 
verted was  that  above  indicated.  Its  judgment  is,  there- 
fore, 

Affirmed. 


Harlan  T.  Moore  et  al.,  appellees,  v.  George  C. 

Vaughn  et  al.,  appellants. 

Filed  NovEifBEB  9,  1894.    No.  5298. 

1.  Heohanios'  Liens :  Landlosd  and  Tenant:  Agency.    The 

mechanics'  lien  law  of  this  state  requires  that  a  contract  for  ma- 
terial, labor,  etc,  for  an  improvement  on  real  estate  shall  be 
made  with  the  owner  thereof  or  his  agent:  and  a  tenant  of  real 
estate,  because  of  his  tenancy,  is  not  the  agent  of  his  landlord  in 
SQch  a  sense  as  to  render  the  latter  or  his  real  estate  liable  for 
materials  famished  the  tenant  and  nsed  by  him  in  erecting  im- 
proyements  on  snch  real  estate.  W<Uerman  v.  SUnU^  38  Neb.,  396^ 
reaffirmed. 

2.  :  Improvements  by  Tenant  on  Leased  Pbemisbs:  Or- 

DEB  of  Sale.  A  landlord  leased  his  premises  to  a  tenant  for 
one  year  with  the  privilege  of  releasing  for  another  year  at  the 
end  of  the  term.  The  tenant,  dnring  his  lease,  moved  a  dwell- 
ing house  belonging  to  his  landlord,  and  standing  upon  other 
land  of  his,  npon  the  leased  premises,  and  permanently  affixed 
it  to  the  land.     He  then  made  contracts  with  certain  material- 
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men,  in  and  by  which  they  fnmisbed  faim  material  which  he 
need  in  repairing  and  bnilding  additions  to  the  dwelling  honse 
moved  npon  the  leased  premises.  In  a  snit  brought  by  the  ma- 
terial-men against  him,  in  which  they  claimed  liens  npon  the 
premises  for  the  material  famished  to,  and  nsed  by,  him  in  the 
erection  of  such  improvements,  the  court  decreed  that  the  im- 
proyements  on  said  real  estate  should  be  sold  to  pay  and  dis- 
charge the  claims  of  the  material-men  against  the  tenant.  Heldj 
(1)  That  when  the  dwelling  honse  was  moved  upon  the  leased 
premises  and  fixed  to  the  land  it  became  a  part  thereof,  and  that 
the  court  was  without  authority  to  order  said  dwelling  house 
and  additions  severed  and  Fold  to  pay  the  claims  of  the  material- 
men; (2)  that  the  material- men,  by  furnishing  material  to  the 
tenant  for  the  erection  of  improvements  on  the  leased  premises, 
acquired  liens  against  the  tenant's  interest  only  in  said  premises. 

Appeal  from  the  district  court  of  Harlau  county. 
Heard  below  before  Gaslin,  J, 

B.  L.  Keester,  for  appellants. 

C.  (7.  Flansburg  and  J.  O.  Thompson,  contra. 

Bagan,  C. 

The  material  facts  in  this  case  are:  That  on  April  1, 
1890,  Sarah  A.  Vaughn  was  the  owner  in  fee  of  the  north- 
east quarter  of  section  17,  township  4  north  and  range  17 
west  of  the  6th  P.  M.,  and  on  said  date  leased  said  prem- 
ises to  one  George  C.  Vaughn  for  a  term  of  one  year.  By 
the  terms  of  the  lease  Vaughn  was  to  pay  as  rent  for  said 
premises  (67.50,  and  had  the  privilege,  at  the  expiration  of 
the  lease^  to  lease  for  another  year  on  the  same  terms. 
Daring  the  year  1890  George  C.  Vaughn  moved  a  small 
dwelling  belonging  to  Sarah  A.  Vaughn  to  the  leased 
premises  and  fixed  it  permanently  to  the  land,  and  in  said 
year  1890  Moore  &  Mudgett,  Cross  &  Johnson,  and  E.  L. 
Clark,  in  pursuance  of  contracts  made  by  them  with  George 
C.Vaughn,  furnished  him  certain  material  for  the  purpose 
of,  and  used  by,  George  C.  Vaughn  in  repairing  the  house 
he  had  moved  of  Sarah  A.  Vaughn's  to  the  leased  premises 
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and  in  building  additions  to  said  house.     In  November, 
1890,  George  C.  Vaughn  and  wife  mortgaged  all  their  in- 
terest in  said  leased  premises  to  one  Herman  W.  Vaughn 
to  secure  the  payment  of  a  note  of  $300  and  interest  held 
by  said  Herman  W.  Vaughn  and  executed  by  said  Greorge 
C.  Vaughn.     Moore  &  Mudgett  brought  this  suit  in  the 
district  court  of  Harlan  county  against  the  said  George  C. 
Vaughn  and  his  wife,  making  Herman  W.  Vaughn,  the 
said  E.  L.  Clark,  Sarah  A.  Vaughn,  and  said  Cross  & 
Johnson  parties  defendant  to  the  action.    In  the  petition  of 
Moore  &  Mudgett  they  set  out  that  in  the  year  1890  they 
made  a  verbal  agreement  with  George  C.  •Vaughn  to  fur- 
nish him  certain  hardware  for  the  erection  of  a  dwelling 
house  on  the  above  described  real  estate;  that  they  fur- 
Dished  the  hardware  ia  pursuance  of  the  agreement,  and 
that  the  same  was  used  in  the  construction  of  a  dwelling 
iiouse  on  said  land;  that  within  four  months  from  the  date 
of  the  furnishing  of  said  hardware  they  made  an  account  in 
writing  of  the  items  of  such  hardware,  made  oath  thereto, 
and  filed  the  same  in  the  office  of  the  recorder  of  deeds  of 
Harlan  county,  claiming  a  mechanic's  lien  on  the  above 
described  real  estate  and  the  buildings  thereon.    They  also 
alleged    that  at  the  time  of  making  said  contract  with 
George  C.  Vaughn  and  furnishing  him  the  hardware;  that 
he  was  in  possession  of  and  was  the  owner  of  the  above  de- 
scribed real  estate;  that  there  was  due  them  the  sum  of 
$71.20,  with  seven  per  cent  interest  thereon  from  October 
23,  1891,  for  said  material  so  furnished;  and  they  prayed 
for  a  judgment  against  said  George  C.  Vaughn  for  said 
sum,  and  that  said  premises  might  be  sold  for  the  payment 
of  the  amount  found  due.     Cross  &  Johnson  filed  an  an- 
swer in  the  nature  of  a  cross-petition,  claiming  a   lien 
against  the  premises  for  the  sum  of  $362.35,  for  material 
which  they  had  furnished  to  the  said  George  C.  Vaughn  in 
pursuance  of  a  contract  with  him  in  the  year  1890,  towards 
the  erection  or  reparation  of  the  dwelling  house  on  said 
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real  estate.  Sarah  A.  Vaughn  filed  an  answer  traversing 
all  the  allegations  in  the  petition  of  Moore  &  Mudgett  and 
cross-petition  of  Cross  &  Johnson,  and  alleging  that  during 
the  year  1890,  prior  and  subsequent  thereto,  she  was  the 
owner  in  fee-simple  of  said  real  estate;  that  George  C. 
Vaughn  was  her  tenant  during  the  year  1890;  that  she 
had  never  made  any  contract  with  any  of  the  parties  to 
this  suit  to  furnish  any  material  for  the  erection  of  any 
improvement  whatever  on  said  real  estate,  nor  had  she 
authorized  any  person  to  make  such  contract.  Herman 
W.  Vaughn  filed  an  answer  in  the  nature  of  a  cross- 
petition,  setting  up  the  mortgage  executed  to  him  by 
George  C.  Vaughn  and  wife  in  November,  1890,  on  their 
interest  in  said  leased  premises,  and  prayed  for  a  foreclosure 
of  the  same.  If  the  defendant  E.  L.  Clark  filed  any 
pleading  whatever  in  the  case  it  does  not  appear  in  the 
record.  The  district  court  made  the  following  findings: 
(a)  That  there  was  due  Moore  &  Mudgett  from  Greorge  C. 
Vaughn  $67.10;  (6)  that  there  was  due  Cross  &  Johnson 
from  George  C.  Vaughn  S385;  (o)  that  there  was  due 
E.  L.  Clark  from  George  C.  Vaughn  $30 ;  (d)  that  there 
was  due  from  George  C.  Vaughn  to  Sarah  A.  Vaughn 
$65;  (c)  that  there  was  due  from  George  C.  Vaughn  to 
Herman  W.  Vaughn  $330.  The  court  found  that  Sarah 
A.  Vaughn  had  a  first  lien  upon  "said  premises"  to  secure 
the  sum  found  due  her;  that  Herman  W.  Vaughn  had  a 
second  lien  upon  "said  premises"  to  secure  the  sum  found 
due  him;  and  that  the  liens  of  Moore  &  Mudgett,  Cross 
&  Johnson,  and  Clark  should  prorate  one  with  the  other, 
and  be  "a  first  lien  on  the  interest  of  George  C.  Vaughn 
in  the  buildings  and  premises  inferior  only  to  the  lien  of 
Sarah  A.  Vaughn."  And  thereupon  the  court  decreed 
that  if  George  C.  Vaughn  should  fail  for  twenty  days  to 
pay  to  the  clerk  of  the  court  the  amount  found  due  the 
various  parties  as  stated  above,  the  sheriff  of  said  county 
should  proceed  "to  appraise,  advertise,  and  sell  the  frame 
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dwelling  house  upon  and  the  interest  of  George  C.  Vaughn 
in  said  premises  as  upon  execution.'^  From  this  decree 
Sarah  A.  Vaughn  has  appealed. 

The  decree  must  be  reversed.  The  undisputed  evidence 
in  the  record  is  that  during  the  year  1890,  and  for  some 
years  prior,  and  at  all  times  subsequent  thereto,  Sarah  A. 
Vaughn  was  the  owner  in  fee  of  the  above  described  proj)- 
erty,  and  that  George  C.  Vaughn  was  her  tenant  in  pos- 
session of  said  land  during  the  year  1890.  There  was  no 
autliority  of  law  whatever  for  the  finding  and  decree  of  the 
court  giving  Sarah  A.Vaughn  a  first  lien  upon  her  own  real 
estate  to  secure  the  year's  rent  due  to  her  from  her  tenant, 
George  C.  Vaughn.  The  house  which  George  C  Vaughn 
moved  to  said  premises  was,  when  he  moved  it,  the  property 
of  Sarah  A.  Vaughn.  It  did  not  cease  to  be  her  property 
because  her  tenant  moved  it  from  one  of  her  farms  and  put 
it  upon  another.  Said  house,  when  moved  upon  sai<l  real 
estate,  was  by  George  C.  Vaughn  affixed  to  the  land,  and 
thereby  became  a  permanent  fixture  and  part  of  the  real  es- 
tate on  which  it  stood.  The  additions  and  reparations 
which  George  C.  Vaughn  made  to  this  house  were  perma- 
nent improvements,  and  they  also  became  a  part  of  the  real 
estate;  and  the  title  to  all  such  improvements,  as  soon  as 
they  were  made,  became  vested  in  Sarah  A.  Vaughn.  The 
lien,  and  the  only  lien,  which  Moore  &  Mudgett,  Cross  & 
Johnson,  and  Clark,  or  either  or  any  of  them,  acquired 
against  said  real  estate  or  the  improvements  tiiereon  was 
simply  a  lien  upon  Gforge  C.  Vaughn's  leasehold  interest 
in  said  real  estate,  and  the  district  court  was  without  au- 
thority to  order  the  buildings  on  said  real  estate  to  be  sold 
for  the  satisfaction  of  said  mechanics'  liens  or  any  of  them. 
All  that  the  court  could  order  sold  to  satisfy  these  liens 
was  whatever  interest  George  C.  Vaughn  had  in  the  entire 
premises  by  reason  of  being  a  tenant  thereof.  There  is  no 
evidence  in  this  record  from  which  the  court  could  find  that 
Sarah  A.  Vaughn  ever  authorized  George  C.  Vaughn  to 
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contract  with  any  one  to  furnish  material  for  the  erection 
of  improvements  on  this  real  estate,  or  for  repairing  the 
buildings  already  thereon;  and  the  fact  that  George  C. 
Vaughn  was  the  tenant  of  the  owner  of  the  land  did  not 
make  him  such  owner's  agent  so  as  to  bind  the  owner's 
property  for  material  purchased  by  him  and  used  in  erect- 
ing improvements  on  the  land.  In  Waterman  v,  8totU,  38 
Neb.,  396,  this  court,  speaking  through  Ryan,  C,  said : 
'^The  mechanics'  lien  law  requires  that  a  contract  for  ma- 
terial, labor,  etc.,  for  the  improvement  of  real  property, 
shall  be  made  with  the  owner  thereof  or  his  agent.  A 
tenant,  as  such,  has  no  power  to  contract  for  labor  or  ma- 
terial so  as  to  affect  with  a  mechanic's  lien  the  real  prop- 
erty leased  to  him."  The  court  was  also  without  authority 
to  order  the  building.s  on  said  real  estate  sold  for  the  pur- 
pose of  paying  the  amount  found  due  from  George  C. 
Vaughn  to  Herman  W.  Vaughn.  The  latter's  mortgage 
only  purported  to  give  him  a  lien  on  the  leasehold  interest 
of  George  C.  Vaughn  in  the  premises;  and,  as  already 
stated,  the  house  on  these  premises,  moved  there  by  George 
C.  Vaughn,  was  real  estate,  and  could  not  be  made  personal 
property  and  severed  at  the  will  of  or  by  the  contract  of 
the  tenant.  The  decree  appealed  from  is  reversed  and  the 
cause  is  remanded  to  the  district  court  for  further  proceed- 
ings in  accordance  with  this  opinion. 


Reversed  and  bemanded. 


Clarence  K.  Chamberlain  et  al.,  appellees,  v. 
Lafayette  F.  Grimes,  appellant. 

Filed  Noyembbb  9,  1894.    No.  4988. 

1.  Vendor  and  Vendee:  Quieting  Title:  Trial:  Champbbtt: 
Tax  Liens.  One  Wright  brought  suit  against  one  Grimes  to 
cancel  and  be  allowed  to  redeem  from  the  lien  of  a  void  tax  deed 
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held  by  Orimes  against  the  land  of  Wright,  and  to  have  the  title 
to  said  lands  qnieted  in  him.  Wright  employed  one  Chamber- 
lain, an  attorney  at  law,  to  institnte  and  proeecnte  said  action, 
and  as  compensation  for  his  servioes  in  the  premises  duly  exe- 
cuted to  htm  a  conyeyanoe  for  an  undivided  one-half  of  the  real 
estate  in  controversy.  While  the  action  was  pending  Grimes, 
with  actual  knowledge  that  Wright  had  already  conveyed  one- 
half  the  real  estate  to  Chamberlain  and  that  such  conveyance 
was  unrecorded,  for  a  consideration  paid  to  Wright,  obtained 
from  him  a  dismissal  of  said  suit  and  a  quitclaim  deed  to  him. 
Grimes,  for  all  the  real  estate  involved  therein.  Hdd^  (!)  That 
the  decree  of  the  district  court  canceling  the  lien  of  the  void  tax 
deed,  and  canceling  the  deed  obtained  from  Wright  by  Grimes 
as  against  an  undivided  one-half  of  said  real  estate,  and  permit- 
ting Chamberlain  to  redeem  one-half  of  said  real  estate  from  the 
lien  of  said  tax  deed,  and  quieting  the  title  to  one-half  of  said 
premises  in  Chamberlain,  was  correct;  (2)  that  if  the  contract 
between  Wright  and  Chamberlain  was  champertous,  it  was  not 
a  defense  of  which  Grimes  could  avail  himself  in  this  action. 

2.  Trial :  Review.  If  a  defendant  in  a  trial  court  omit  to  make  a 
meritorious  defense  which  he  might  have  made,  he  will  be  bound 
by  the  record  made  there,  and  cannot  Interpose  such  defense  for 
the  first  time  in  this  court  Courlnay  v.  Price,  12  Neb.,  183,  re- 
affirmed. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  below  before  Broady,  J. 

■ 

S.  P.  Davidson  and  J.  Hall  Hitchcock,  for  appellant. 
G  K.  Chamberlain  and  T.  Appdget,  contra, 

Ragan,  C. 

December  8, 1888,  William  R.  Wright  and  Sytha  Phillips 
brought  this  suit  in  the  district  court  of  Johnson  county 
against  Lafayette  F.  Grimes  and  others.  Wright  and  Phil- 
lips, in  their  petition,  claimed  to  be  the  owners  of  the  fol- 
lowing described  real  estate,  situate  in  said  Johnson  county, 
to-wit :  The  west  half  of  the  southeast  quarter  of  the  south- 
west quarter  of  section  25,  and  the  southeast  quarter  of 
the  southeast  quarter  of  section  26,  all  in  township  6  north 
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and  range  9  east  of  the  6th  P.  M.  .  Thej  alleged  that 
Grimes  was  in  possession  of  said  lands  by  virtue  of  a  tax 
deed  bearing  date  November  24,  1874;  that  such  tax  deed 
was  void,  and  they  prayed  for  an  accounting  of  the  rents, 
profits,  taxes  and  interest,  aud  improvements,  and  offered  to 
pay  any  balance  that  the  court  might  find  to  be  due  Grimes, 
and  prayed  that  the  tax  deed  might  be  held  void  and  set 
aside  and  that  the  title  to  the  lands  be  quieted  in  them. 
Summons  in  this  action  was  duly  served  on  the  defendant 
Grimes  in  Johnson  county  on  the  19th  day  of  Decem- 
ber, 1888.  Grimes  then  went  to  Missouri,  where  Wright 
and  Phillips  resided,  and  on  the  26th  day  of  Decern  ber, 
1888,  procured  from  them  a  quitclaim  deed  for  the  land 
and  a  dismissal  of  the  suit.  This  dismissal  was  subse- 
quently filed  and  the  suit  dismissed,  but  afterwards,  on 
motion  of  Clarence  K.  Chamberlain,  who,  as  counsel  and 
attorney  for  Wright  and  Phillips,  brought  the  suit,  it  was 
reinstated  on  the  docket  and  Chamberlain  filed  a  petition 
therein  as  against  Grimes,  alleging,  in  substance,  that  on  or 
before  December  5,  1888,  the  said  Wright  and  Phillips 
were  the  owners  of  said  real  estate;  that  said  Lafayette 
Grimes  held  possession  thereof  by  virtue  of  a  tax  deed 
bearing  date  November  24,  1874;  that  said  deed  was  void 
for  numerous  reasons  alleged  in  the  petition ;  that  on  the 
6th  day  of  December,  1888,  the  said  Wright  and  Phillips, 
by  their  deed  of  that  date  duly  executed  and  delivered, 
conveyed  to  him,  the  said  Chamberlain,  an  undivided  one- 
half  interest  in  and  to  all  of  said  real  estate ;  that  the  con- 
sideration for  said  deed  was  services  rendered  and  to  be 
rendered  by  him  to  them  as  counsel  and  attorney  in  and 
about  the  bringing  this  suit  for  quieting  and  confirming 
in  them,  Wright  and  Phillips,  the  title  to  said  lands;  that 
said  deed  of  conveyance  to  him,  the  said  Chamberlain,  for 
an  undivided  one-half  interest  in  and  to  said  lands  was  not 
recorded  at  the  time  it  was  executed,  nor  for  some  months 
afterward;  that  on  the  26th  day  of  December,  1888,  tlie 
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said  Grioie^,  with  full  knowledge  of  the  fact  that  said 
Wright  and  Phillips  had  conveyed  to  him,  Chamberlain, 
an  undivided  one-half  interest  in  and  to  said  lands  by  their 
deed  of  December  5,  1888,  and  with  full  knowledge  of  the 
fact  that  he^  Chamberlain,  was  in  possession  of  said  deed, 
but  that  the  same  had  not  been  recorded  in  Johnson  county, 
fraudulently  procured  the  said  Wright  and  Phillips  to  exe- 
cute to  hira,  the  said  Grimes,  a  quitclaim  deed  for  all  of 
said  real  estate,  which  deed  the  f*aid  Grimes  caused  to  be 
recorded  in  the  office  of  the  recorder  of  deeds  of  Johnson 
county,  Nebraska,  on  December  28,  1888.  Chamberlain 
also  alleged  in  his  petition  as  another  cause  of  action,  al- 
though not  so  separately  stated  and  numbered,  that  from 
the  year  1887  he  had  been  in  the  employ  of  Wright  and 
Phillips  as  their  counsel  for  the  purpose  of  perfecting, 
quieting,  and  confirming  in  them  the  title  to  said  lands; 
that  since  said  date  he  had  rendered  for  them  various 
services  and  advanced  for  them  various  sums  of  money, 
in  and  about  the  premises,  for  which  he  had  no  other  se- 
curity than  the  deed  aforesaid  to  the  lands  in  question; 
and  on  the  25th  day  of  March,  1889,  he  filed  a  lien  for 
said  services  rendered  to  said  Wright  and  Piiillips  in  said 
cause,  and  he  claimed  a  lien  upon  said  premises  for  the 
services  he  had  rendered  for  Wright  and  Phillips  and  for 
moneys  paid  out  for  them  in  the  sum  of  $1,000.  He  then 
prayed  that  an  accounting  might  be  had  between  him  and 
Chamberlain,  of  the  rents,  profits,  taxes  and  interest,  and 
improvements,  and  offered  to  pay  whatever  sum  might  be 
found  due  Grimes,  and  prayed  that  Grimes'  deed  dated  De- 
cember 26,  1888,  might  be  canceled  as  against  his  deed  of 
December  5,  1888,  for  an  undivided  one-half  interest  in 
the  premises;  that  the  title  to  an  undivided  one-half  inter- 
est to  said  real  estate  might  be  quieted  and  confirmed  in 
him ;  that  the  tax  deed  of  Grimes,  in  so  far  as  the  same 
affected  an  undivided  one-half  of  said  real  estate,  might  be 
declared  void.     He  also  prayed  for  a  decree  establishing  a 
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lien  against  said  premises  for  the  sum  of  $1,000  for  serv- 
ices he  had  rendered  Wright  and  Phillips  in  the  bringing 
of  this  action  and  in  quieting  and  perfecting  the  title  to  said 
premises  in  them.  The  defense  of  Grimes,  so  far  as  the 
same  is  material  here,  was  that  he  and  his  grantors  had 
been  in  the  open,  notorious,  and  exclusive  possession  of  said 
real  estate,  claiming  title  thereto  for  more  than  ten  years 
prior  to  the  bringing  of  this  suit ;  that  the  deed  made  bj 
Wright  and  Phillips  on  December  5, 1888,  to  Chamberlain 
for  services  rendered  and  to  be  rendered  by  him  for  them 
in  and  about  the  bringing  and  conducting  of  this  suit  and 
quieting  and  confirming  the  title  to  the  premises  described 
therein  in  said  Wright  and  Phillips  was  champertous  and 
void,  because,  by  the  contract  between  Chamberlain  and 
Wright  and  Phillips,  the  former  was  to  institute  and  carry 
on  at  his  own  cost  and  expense  this  litigation.  He  ad- 
mitted obtaining  the  quitclaim  deed  for  the  land  from 
Wright  and  Phillips  on  the  26th  of  December,  1888,  and 
alleged  that  at  that  time  he  had  no  knowledge  or  notice 
whatever  that  Wright  and  Phillips  had  made  the  deed  to 
Chamberlain  on  December  6, 1888,  and  generally  traversed 
the  other  allegations  of  Chamberlain's  cross-petition.  The 
district  court  found  and  decreed  that  the  tax  deed  dated  No- 
vember 24,  1874,  and  the  quitclaim  deed  of  Wright  and 
Phillips,  and  each  of  them,  be  set  aside  and  canceled  and 
held  for  naught,  in  so  far  as  they  affected  an  undivided  one- 
half  interest  in  and  to  said  real  estate.  The  court  also 
found  and  decreed  that  Chamberlain  should  pay  to  the  de- 
fendant Qriraes  the  sum  of  $500  within  twenty  days,  and 
that  thereupon  the  title  to  an  undivided  one-half  interest 
in  and  to  said  lands  should  be  quieted  and  confirmed  in  the 
said  Grimes;  and  disallowed  and  dismissed  Chamberlain's 
lien  filed  against  said  estate  for  attorney's  fees.  The  case 
is  now  before  us  on  appeal  by  Grimes.  To  reverse  this 
appeal  counsel  for  appellant  make  the  following  argu- 
ments: 

49 
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1.  The  first  point  made  is  that  Chamberlain,  by  his  peti- 
tion,  claimed  only  an  attorney's  lien  upon  the  real  estate 
for  services  he  had  rendered  Wright  and  Phillips,  and  that 
the  court,  in  quieting  and  confirming  the  title  to  one-half 
of  said  real  estate,  misconstrued  the  issues  made  by  the 
pleadings  and  awarded  Chamberlain  more  than  he  asked. 
We  think  counsel  for  appellant  misconstrue  the  petition  of 
Chamberlain.  This  petition  contains  two  causes  of  action, 
though  not  separately  stated  and  numbered,  and  the  prayer 
of  Chamberlain's  petition  was  that  his  title  to  an  undivided 
one-half  interest  to  the  lands  might  be  quieted  and  con- 
firmed in  him,  and  there  was  also  a  prayer  that  he  might 
have  judgment  for  $1,000  for  attorney's  fees,  and  that  the 
same  might  be  declared  a  lien  upon  the  real  estate. 

2.  The  second  argument  is  that  Mr.  Grimes  procured 
his  deed  for  this  land  from  Wright  and  Phillips  on  the 
26th  day  of  December  1888,  without  any  knowledge  of  the 
outstanding  deed  held  by  Chamberlain;   and  that  while 
his,  Grimes',  deed  was  only  a  quit-claim,  yet,  nevertheless,. 
Chamberlain  is,  and  ought  to  be,  estopped  from  asserting 
title  to  one-half  of  the  premises  as  against  him.  Grimes^ 
because  it  is  said  that  in  the  original  suit  brought  by  . 
Chamberlain  for  Wright  and  Phillips  that  Chamberlain ' 
signed  this  petition  as  counsel  for  Wright  and  Phillips 
and  that  he  verified  said   petition;  that   he.  Grimes,  on 
the  25th  day  of  December,  1888,  procured  a  certified  copy 
of  this  petition,  and  relying  upon  the  allegations  contained 
therein,  that  Wright  and  Phillips  were  the  absolute  owners 
of  the  land,  went  to  the  latfer's  home  in  Missouri,  and 
procured  them  to  make  to  him  a  quitclaim  deed  of  Decem- 
ber 26,  1 888.     If  Grimes  had  read  the  original  petition 
filed  in  this  case,  and  had  relied  upon  the  statements  therein 
contained,  that  at  the  time  the  petition  was  filed  Wright 
and  Phillips  owned  the  real  estate  therein,  and,  relying 
upon  this  allegation  in  the  petition,  had  purchased  from 
Wright  and  Phillips  the  lands  in  controversy  and  taken 
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from  thera  a  conveyance  thereof  without  any  knowledge  or 
notice  that  a  portion  of  the  land  had  already  been  con* 
veyed  by  them  to  Chamberlain,  there  would  be  some  force 
in  appellant's  argument;  but  we  cannot  believe  that  ap- 
pellant's counsel  make  this  argument  seriously,  as  there 
can  be  no  doubt  in  the  mind  of  any  reasonable  man  who 
has  read  this  evidence  but  that  Grimes,  at  and  before  the 
time  he  procured  his  quitclaim  deed  from  Wright  and 
Phillips  for  these  lands,  absolutely  knew  that  Wright  and 
Phillips  had  already  conveyed  an  undivided  one  half  in- 
terest iu  said  lands  to  Chamberlain  and  that  his  deed  had 
not  been  recorded.  We  shall  not  consume  time  by  quoting 
this  evidence.  The  district  court  found  that  Grimes,  when 
he  took  his  deed  from  Wright  and  Phillips,  knew  of  the 
existence  of  the  deed  made  by  them  to  Chamberlain.  That 
finding  is  supported  by  the  evidence. 

3.  The  third  argument  is  that  the  contract  between 
Chamberlain  and  Wright  and  Phillips  was  that  Chamber- 
lain should  institute  and  carry  on  this  litigation  at  his 
own  cost  and  expense  and  receive  therefor  one-half  of  the 
fruits  of  the  action,  and  that  such  contract  was  champer- 
tous  and  void.  If  we  concede  that  counsel's  contention  i» 
correct^  viz.,  that  the  contract  between  Chamberlain  and 
Wright  and  Phillips  was  champertous,  that  fact  would 
not  be  a  defense  for  Grimes  in  this  action.  That  is  a  de- 
fense, if  a  defense,  available  only  to  Wright  and  Phillips 
in  a  suit  against  them  by  Chamberlain  on  his  contract. 
{AtUtman  v.  Waddle^  40  Kan.,  196;  Courtright  v.  Bumes, 
13  Fed.  Rep.,  317.) 

4.  The  final  argument  of  appellant  is  that  Wright  and 
Phillips,  at  the  time  they  made  the  conveyance  to  Cham- 
berlain for  one-half  of  the  real  estate,  had  no  title  thereto. 
The  undisputed  evidence  in  the  record  is  that  these  lands 
were  patented  in  July,  1861,  by  the  United  States  govern- 
ment to  one  Hiram  J.  Wright;  that  he  died  on  the  15th 
day  of  May,  1863,  intestate,  seized  of  these  lands;  that  at 
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the  time  of  his  death  he  was  unmarried  and  he  left  him 
surviving,  as  his  only  heir  at  law,  a  brother,  one  Henry  R. 
Wright;  that  on  the  15th  of  March,  1866,  Henry  R. 
Wright  died  intestate,  leaving  him  surviving,  his  widow, 
the  said  Sytha  PhiUips,  and  the  said  William  R.  Wright, 
who  was  then  an  infant  in  ventre  sa  merey  and  who  was 
born  on  the  21st  day  of  August,  1866;  that  said  Henry  R. 
Wright  left  no  heirs,  nor  other  next  of  kin,  except  his  said 
widow  and  his  unborn  child.  This  argument,  as  to  no  title 
to  the  premises  in  Wright  and  Phillips  at  the  time  they 
made  a  deed  thereof  to  Chamberlain,  is  based  on  an  ab- 
stract introduced  in  evidence,  from  which  counsel  say  it 
appears  that  on  the  6th  of  February,  1869,  one  John  D. 
Campbell,  the  administrator  of  Hiram  J.  Wright,  made  a 
contract  for  the  sale  of  these  lands  to  one  Greenfield ;  that 
he  took  possession  of  the  land  and  remained  thereon  until 
his  death,  and  that  his  children  conveyed  the  land  to 
Grimes,  and  that  Grimes  holds  title  to  these  lands  under 
these  conveyances.  Counsel  say  that  these  facts  show  that 
by  the  action  of  Hiram  J.  Wright's  administrator  the  title 
of  his  heirs  to  the  land  was  divested  in  1869;  that  the 
presumption  is  that  the  estate  of  Hiram  J.  Wright  received 
from  Greenfield  the  purchase  price  of  the  land  mentioned 
in  the  contract  made  by  his  administrator,  and  the  further 
presumption  is  that  the  administrator  made  this  contract  of 
sale  in  pursuance  of  authority  from  a  court  of  record  as  the 
law  requires.  There  are  two  things  to  be  said  of  this  ar- 
gument: First — It  cannot  be  said  that  the  abstract  intro- 
duced in  evidence,  or  any  other  evidence  in  the  record, 
establishes  the  fact  that  Hiram  J.  Wright's  administrator 
did  make  a  contract  for  the  sale  of  these  lands  to  Greenfield, 
or  that  Greenfield  took  possession  of  the  lands  in  pursuance 
of  such  a  contract;  nor  does  it  appear  that  John  D.  Camp- 
bell was  ever  the  administrator  of  the  estate  of  Hiram  J. 
Wright,  deceased ;  but  if  the  evidence  showed  that  Hiram 
J.  Wright's  administrator  made  a  contract  for  the  sale  of 
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these  lands  to  Greenfield^  and  that  he  took  possession  of  the 
lands  under  such  contract^  the  court  could  not  presume  that 
the  purchase  price  of  the  lands  was  received  by  the  heirs  of 
Hiram  J.  Wright;  and  it  needs  no  argument  nor  citation 
of  authorities  to  show  that  if  the  administrator  made  any 
such  contract  that  it  was  not  simply  voidable^  but  abso- 
lutely void,  and  v/ithout  any  authority  of  law  whatever. 
It  remains  to  be  said  of  this  argument  that  no  such  defense 
as  this  was  pleaded  or  proved  in  the  court  below,  and  if  a 
defendant  in  a  trial  court  omit  a  defense  upon  the  merits 
which  he  might  have  made,  he  will  in  this  court  be  bound 
by  the  pleadings  and  evidence  as  exhibited  by  the  record. 
{Oourtnay  v.  Pricey  12  Neb.,  188.)  This  defense  then,  of 
Grimes,  whatever  may  be  its  merits,  comes  too  late  for  the 
first  time  in  this  court.  The  decree  of  the  district  court 
waB  right  and  it  is 

Affirmed. 


John  Blaine  v.  John  A.  Poyer. 

Filed  November  9,  1894.    No.  5569. 

1.  Stipulation  to  Admit  Affidavit  for  Continuance  as  Evi- 

dence of  Absent  Witness :  Excluding  Testimony:  Re- 
view. Where  a  litigant  files  an  application  for  a  continnaDoe 
on  the  groaod  of  the  ahsence  of  a  material  witness,  and  the  ad- 
yerse  party  stipulates  in  open  conrt  that  if  the  application  for  a 
oontinnance  he  overruled,  the  affidavit  made  for  a  continuance 
may  he  read  on  the  trial  as  the  evidence  of  the  ahsent  witness, 
snch  stipulation  is  valid  and  binding,  and  every  fact  which  it  is 
alleged  in  the  affidavit  the  absent  witness  would  testify  to  which 
is  competent,  material,  and  relevant  testimony  under  the  issues 
the  applicant  for  a  continuance  is  entitled  to  read  from  the  affi- 
davit in  evidence  to  the  jury,  and  it  is  reversible  error  for  the 
court  to  exclude  such  evidence. 

2.  Evidence :  Affidavit  for  Continuance.    And  in  such  case 
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the  facts  which  the  affidayit  alleged  the  absent  witness  woald 
testify  to  are  not  incompetent,  irrelevant,  immaterial,  or  improper 
evidence,  because  such  facts  are  stated  in  the  form  of  a  conda- 
sion. 

Error  from  the  district  court  of  Webster  county.  Tried 
below  before  Beall,  J. 

George  R.  Chaney,  for  plaintiff  in  error. 

James  McNeny,  contra. 

Bagan,  C. 

On  the  Ist  day  of  January,  1891,  one  John  A.  Poyer 
made  and  delivered  his  promissory  note  for  $202  to  one  S. 
B.  Smith,  and  to  secure  the  payment  of  said  note,  on  the 
16th  of  March,  1891,  made  and  delivered  to  said  Smith  a 
chattel  mortgage  upon  certain  personal  property.  Smith 
afterwards  sold,  indorsed,  and  delivered  this  note  to  John 
Blaine,  who  brought  this  action  in  replevin  in  the  district 
court  of  Webster  county  against  Poyer.  Blaine  set  out  in 
his  petition  that  he  had  a  special  ownership  in  the  property 
replevied,  and  was  entitled  to  the  immediate  possession 
thereof  by  virtue  of  his  ownership  of  the  note  and  chattel 
mortgage  given  to  secure  its  payment,  executed  by  Poyer  to 
Smith  as  aforesaid.  He  also  alleged  in  his  petition  that  he 
purchased  said  note  in  the  usual  and  ordinary  course  of 
business,  before  the  maturity  thereof,  for  a  vahiable  con- 
sideration. The  defense  of  Poyer  to  the  action  was  that 
the  note  was  tainted  with  usury,  and  that  Blaine  was  not 
an  innocent  purchaser  of  the  note.  When  the  term  of  court 
<K>nvened  at  which  the  action  was  tried  Blaine  filed  an  affi- 
davit for  a  continuance  of  the  case  on  account  of  the  absence 
of  Smith,  the  original  payee  of  the  note,  and  who,  Blaine 
alleged,  was  a  material  witness  for  him,  and  without  whose 
testimony  he  could  not  safely  go  to  trial.  He  also  allied 
in  this  affidavit:  ''Said  Smith  will  testify  that  plaintiff  is  an 
innocent  purchaser  of  the  note  and  mortgage  mentioned 
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and  described  in  plaintiff's  affidavit  of  replevin  in  this  case; 
that  he  purchased  the  same  without  notice  of  any  defect 
(herein,  before  due,  and  in  the  usual  course  of  business; 
that  said  Poyer  owes  said  note  and  has  no  offset  or  defense 
to  the  same  whatever;  that  the  debt  secured  by  said  mort- 
gage is  just  and  valid,  and  that  said  Poyer  has  never  paid 
the  same  or  any  part  thereof,  and  that  he  has  no  offset 
or  counter-claim  or  any  other  defense  against  said  note, 
even  if  it  were  now  in  his.  Smith's,  hands,  instead  of  plaint- 
iff's; that  plaintiff  paid  a  valuable  consideration  for  said 
note  to  said  Smith,  who  is  the  payee  thereof."  The  record 
recites  that  it  was  agreed  in  open  court  as  a  condition  to 
the  overruling  of  Blaine's  application  for  a  continuance 
that  the  affidavit  made  by  him  to  procure  such  continuance 
should  be  read  in  evidence  on  the  trial  as  the  evidence  of 
Smith.  The  motion  for  the  continuance  was,  therefore, 
overruled.  When  the  case  came  up  for  trial  to  the  jury, 
counsel  for  Blaine  offered  to  read  his  affidavit  made  for  a 
continuance  in  evidence  to  the  jury.  That  part  of  his  affi- 
davit quoted  above  was  objected  to  by  counsel  for  Poyer, 
and  thje  objection  sustained.  This  evidence  was  competent, 
material,  and  relevant  under  the  issues  in  the  case.  To 
procure  this  evidence  Blaine  had  filed  a  motion  for  a  con- 
tinuance of  his  case,  and  in  order  that  such  motion  might 
be  overruled  and  the  case  come  on  for  trial  at  once,  counsel 
for  Poyer  had  stipulated  in  open  court  that  this  affidavit 
of  Blaine  might  be  read  in  evidence  on  the  trial.  This 
was  correct  practice,  and  the  stipulation  was  valid  and 
binding  on  Poyer.  By  reason*  of  this  stipulation,  every 
fact  which  Blaine  alleged  in  his  affidavit  for  a  continuance 
that  he  expected  to  prove  or  could  prove  by  Smith  which 
was  competent,  material,  and  relevant  testimony  under  the 
issues  he  was  entitled  to  read  to  the  jury  from  his  affidavit 
as  the  evidence  of  Smith  himself.  This  evidence  was  not 
incomi)etent,  immaterial,  irrelevant,  or  improper,  under' 
the  stipulation  and  the  circumstances  of  this  case,  because 
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Blaine  stated  the  facts  which  he  expected  to,  or  could  prove 
by  Smith  in  the  form  of  a  conclusion.  The  learned  judge 
of  the  district  court  erred  in  excluding  the  testimony  of- 
fered. The  judgment  of  the  district  court  is  reversed  and 
the  case  remanded  with  instructions  to  set  aside  the  verdict 
and  judgment  and  grant  the  plaintiff  in  error  a  new  trial. 


Reversed  jlnv  remanded. 
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Henry  Manning  et  al.  v.  City  of  Orleans. 

Filed  Novbmbbr  9, 1894.    No.  5785. 

1.  Judgment  "Non  Obstante  Veredicto.  Section  440  of  the 
Code  of  CivU  Procedure  provides  a  remedy  sabstantially  like  the 
motion  for  judgment  non  obstante  veredicto  of  the  common  law. 
Snch  a  judgment  can  only  be  rendered  when  the  pleadings  of 
the  party  in  whose  favor  the  verdict  was  rendered  confess  facts 
entitling  the  other  party  to  judgment. 

:  Motion  for  New  Tbial.     In  a  case  in  which  a  party 

is  entitled  to  a  jury  trial,  and  where  the  pleadings  do  not  con- 
fess the  right  to  a  judgment,  the  court  canuot  disregard  the  ver- 
dict and  enter  such  judgment  as  the  evidence  warrants.  If  the 
▼erdict  is  not  sustained  by  the  evidence,  the  remedy  is  by  mo- 
tion for  a  new  trial  on  that  ground. 

:  .     Where  the  verdict  is  general  and  is  unassailed 


2. 


3. 


by  a  motion  for  a  new  trial,  judgment  must,  except  in  the  cases 
stated  in  the  first  paragraph  of  this  syllabus,  be  entered  in  con- 
formity with  the  Terdict. 

Error  from  the  district  court  of  Harlan  county.    Tried 
below  before  Gaslin,  J. 

The  facts  are  stated  by  the  commissioner. 

Walter  J.  Lamb,  L.  H.  Kent,  and  C.  C  Flansburg,  for 
plaintiffs  in  error : 

If  the  verdict  is  wrong,  the  reraeily  was  by  motion  for 
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a  new  trial.  No  application  for  a  new  trial  having  been 
made,  the  judgment  should  be  rendered  upon  the  verdict.  (1 
Black,  Judgments,  sees.  142,  161,  186;  Oades  v,  Oad^Sj 
6  Neb.,  304;  Bowers  v.  Rice^  19  Neb.,  576;  Nordyke  v. 
Diokaony  76  Ind.,  188;  Reid  v.  Dunklin^  5  Ala.,  206; 
Stevens  v.  Lee,  70  Tex.,  282.) 

W,  8*  Morlan  and  Case  &  MoNeny,  cowlra. 

Irvine,  C. 

The  city  of  Orleans  sued  the  plaintiffs  in  error,  allying 
that  the  plaintiffs  in  error  were,  in  1885,  the  owners  of 
certain  property  in  the  then  village  of  Orleans;  that  they 
Diligently  made  an  excavation  in  the  street  adjoining  their 
property  and  left  the  same  without  guards  or  protection 
for  travelers;  that  one  George  8.  Perry  fell  into  said  exca- 
vation and  was  injured,  brought  action  against  the  defend- 
ant in  error,  recovered  judgment,  which  was  paid ;  that  the 
defendant  in  error  had  informed  plaintiffs  in  error  of  the 
pendency  of  such  action,  and  that  they  had  undertaken 
and  conducted  the  defense  thereof.  The  prayer  was  for  a 
judgment  indemnifying  the  city.  The  answer  admitted 
the  incorporation  of  the  city  and  the  ownership  of  the 
property  as  charged  in  the  petition,  and  denied  every  other 
all^ation.  There  was  a  trial  to  a  jury,  which  found  a 
verdict  in  favor  of  t  he  cjty  forjl  »32a-  The  city  then 
moved  the  court  "Wenter  up  judgment  notwithstanding 
the  verdict,  against  the  defendants,  on  the  evidence,  for  the 
sum  of  $4,206.97,  non  obstante  veredicto"  This  motion 
the  court  sustained  and  entered  judgment  in  the  sum  re- 
quested. The  plaintiffs  in  error  then  filed  ^a  motion  for  a 
new  trial,  assigning  numerous  errors.  This  motion  was 
overruled.  The  plaintiffs  in  error,  on  argument,  abandon 
all  assignments  of  error  except  those  relating  to  the  action 
of  the  court  in  sustaining  the  motion  for  judgment  non  ob- 
stante veredicto.     Tiie  motion  seems  to  have  been   made 
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and  sustained  upon  the  theory  that  the  verdict,  or  the 
undisputed  evidence,  settled  the  city's  right  to  recover, 
and  that  the  evidence,  without  contradiction,  showed  the 
amount  recoverable  to  be  the  sum  for  which  judgment  was 
rendered,  and  not  the  amount  of  the  verdict.  There  is  no 
bill  of  exceptions,  and  we  have  no  means  of  determining 
whether  or  not  this  view  of  the  evidence  was  correct.  The 
question  presented  is  whether  the  court,  assuming  such  a 
state  of  the  evidence,  had  authority  to  disregard  the  verdict 
and  enter  up  judgment  for  the  amount  shown  by  the  evi* 
deuce. 

At  common  law,  judgment  non  obstante  veredicto  was 
entered  where  a  plea  was  good  in  form  though  not  in 
fact,  as  where  it  confessed  the  cause  of  action  but  did  not 
sufficiently  avoid  it.     In  other  words,  where  by  defend- 
ant's own  showing  by  plea  the  plaintiff  was  entitled  to 
judgment.     In  such  case,  notwithstanding  a  verdict  for 
defendant  upon    the    immaterial    issue  joined,  judgment 
would  go  for  the  plaintiff  on  the  record.  (1  Chitty,  Plead- 
ing, 656;   OadsB  v.  OadeSy  6  Neb.,  304.)     Our  Code  does 
not  provide  a  remedy  in  such  cases  by  the  common  law 
name,  but  the  substance  of  the  procedure  is  preserved  by 
section  440,  which  provides :  '*  Where,  upon  the  statements 
in  the  pleadings,  one  party  is  entitled   by  law  to  judg- 
ment in  his  favor,  judgment  shall  be  so  rendered  by  the 
court,    though   a   verdict    has    been   found   against  such 
party."     Neither  this  section  nor  the  common  law  proced- 
ure is  applicable  to  this  record.     There  was  an  answer 
amounting  to  a  general  denial,  and,  therefore,  upon  the 
pleadings  the  plaintiff  was  not  entitled  to  judgment.     It 
would  require  a  verdict  or  finding  in  favor  of  the  plaint- 
iffs upon  the  issues  so  made  in  order  to  authorize  judgment. 
On  the  other  hand,  section  438  applied.     This  section  is  as 
follows:  '^When  a  trial  by  jury  has  been  had  judgment 
must  be  rendered  by  the  clerk  in  conformity  to  the  verdict,* 
unless  it  is  special,  or  the  court  order  the  case  to  be  reserved 
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for  future  argument  or  consideration.'^  This  was  an  ac- 
tion for  the  recovery  of  money  in  which  a  trial  by  jury  is 
guarantied  both  by  the  constitution  and  by  the  statutes, 
and  where  it  is  the  province  of  the  jury  to  assess  the 
amount  of  recovery.  (Code,  sec.  295;  Bowers  v.  Rioe^  19 
Neb.,  676;  Lamb  v.  Brlggs,  22  Neb.,  138.)  By  the  course 
taken  the  city  was  allowed  to  take  advantage  of  the  verdict 
in  so  far  as  the  issues  were  by  it  determined  in  its  favor 
but  to  disregard  it  as  to  the  amount  of  recovery.  The 
court  undertook  to  do  just  what  in  the  case  last  cited  was 
held  unauthorized,  to  ascertain  the  amount  proper  to  be 
recovered  and  enter  a  judgment  without  a  verdict  to  sup- 
port it.  In  sustaining  the  motion  for  judgment  the  court 
undoubtedly  erred.  The  city  did  not  by  motion  for  a  new 
trial  attack  the  verdict.  It  remains,  therefore,  unmodified 
and  anassailed,  and  judgment  should  be  entered  in  con- 
formity thereto.  The  judgment  entered  is  reversed  and 
the  cause  remanded  with  instructions  to  enter  judgment 
upon  the  verdict  rendered  by  the  jury. 


Eevebsed  and  remanded. 


•^  42    7I.^ 
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Leavenworth  et  al. 

FiLKD  November  9,  1894.    No.  4580. 

1.  Mortgages:  Mechanics'  Liens:  Pbiobities.  ffoagland  v, 
Lowe,  39  Neb.,  397,  followed  and  reaffirmed. 

8.  Mechanics'  Liens.  Where  the  vendor  of  land  took  by  agree- 
ment a  second  mortgage  to  secure  the  nnpaid  portion  of  the  par- 
chase  money  and  the  cash  payment  was  made  from  a  loan 
secnred  by  the  mortgage  which  was  made  superior  to  the  pur- 
chase money  mortgage,  with  the  knowledge  of  all  parties  but 
without  previous  agreement,  it  being  the  understanding  that  the 
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loan  was  beiDfi:  made  for  the  purpose  of  erectiDg  improTements 
on  the  premises  and  the  owner  contracting;  to  erect  such  im- 
proyements,  bat  there  being  no  contract  that  the  money  obtained 
by  the  loan  shoald  be  so  used,  and  the  loan  company  not  under- 
taking to  see  to  the  application  of  the  money,  heldj  that  by  virtue 
of  these  facts  the  priority  of  the  mortgages  as  against  mechanic^' 
liens  for  work  begun  and  material  furnished  after  the  recording 
of  the  mortgages  was  not  disturbed. 

Estoppel.    The  loan  company  was  not  by  estoppel  or  oth- 


erwise prevented  from  asserting  the  superiority  of  its  mortgage 
as  to  the  whole  amount  thereof  because  of  the  foregoing  facts,  or 
of  the  further  fact  that  a  mechanic,  induced  by  representations 
of  the  owner,  relied  on  payment  out  of  the  loan,  a  part  of  which 
was  in  fact  appropriated  to  another  purpose,  it  not  appearing 
that  the  loan  company  had  itself  by  contract  or  by  conduct  led 
the  mechanic  to  rely  upon  its  seeing  to  the  application  of  the 
money. 

4.  Orders:  Actions.    An  action  cannot  be  maintained  by  the  payee 

against  the  drawee  of  an  order  upon  a  fund  payable  to  the 
drawer  where  the  drawee  has  refused  to  accept  the  order. 

5.  Judgments:  Pleading:  Gross- Petition  Filed  After  An- 

swer Day:  Notice  to  Co-Defendants.  One  of  several  de- 
fendants demurred  to  a  petition.  The  demurrer  was  sustained. 
His  co-deiendants,  after  answer  day,  filed  cross- petitions  seeking 
affirmative  relief  against  him.  No  summons  or  notice  was 
served  upon  him  of  the  cross-petitions  and  he  did  not  appear 
thereto.  Held^  That  the  court  properly  refused  judgment  against 
him  on  the  cross-petitions.  Arnold  v.  Badger  Lumber  Co.,  36 
Neb.,  841,  followed. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Wakeley,  J.    ■ 

Appearances  of  counsel  were  withdrawn. 

Irvine,  C. 

William  Allen  began  this  action  to  foreclose  a  mortgage 
made  by  the  defendants  Greorge  W.  Mclntire  and  wife  to 
the  Patrick  Land  Company,  conveying  lot  9,  block  110, 
Dundee  Place,  an  addition  to  the  city  of  Omaha,  and  se- 
curing notes  amounting  to  $1,000.     This  mortgage  was 
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dated  August  1,  1889,  and  was  recorded  August  15,  1889, 
at  4:30  P.  M.  It  was  alleged  that  Allen  had  become  the 
owner  of  the  notes  secured  by  the  mortgage.  During  the 
pendency  of  the  actiou,  the  Patrick  Land  Company  having 
become  repossessed  of  the  notes,  was  substituted  for  Allen 
as  plaintiff.  The  Kimball-Champ  Investment  Company 
filed  an  answer  setting  up  a  mortgage  on  the  property, 
dated  August  1, 1889,  and  recorded  August  13, 1889.  The 
Kimball-Champ  Investment  Company  asked  to  have  this 
mortgage  declared  a  first  lien  but  did  not  seek  a  foreclos- 
ure. A.  D.  Paddock,  by  answer,  set  up  a  mortgage  from 
Mclntire  and  wife  to  the  defendant  Partridge  and  trans- 
ferred to  Paddock,  and  claimed  that  said  mortgage  was  su- 
perior to  all  liens  except  that  of  the  Kimball-Champ  In- 
vestment Company.  Partridge,  Wahlstrom  <&  Berglund 
and  the  Hussey  &  Day  Company  claimed  mechanics'  liens 
for  work  done  and  material  furnished  for  erecting  a  build- 
ing on  the  property  after  the  mortgages  were  recorded. 
The  decree  of  the  district  court  established  the  investment 
company's  mortgage  as  a  first  lien,  the  Paddock  mortgage 
as  a  second,  the  Patrick  Land  Company's  as  a  third,  and 
the  mechanics'  liens  as  inferior  to  the  three  mortgages. 
From  this  decree  the  mechanics'  lienors  appeal,  claiming 
that  the  court  erred  in  subjecting  their  liens  to  the  mort- 
gages, and  the  Hussey  &  Day  Company  and  Wahlstrom  & 
Berglund  also  claim  a  right  to  a  personal  judgment  against 
the  defendant  Leavenworth,  which  was  denied  by  the  dis- 
trict court.  We  shall  first  consider  the  question  of  pri- 
orities. 

The  pleadings  and  evidence  disclose  the  following  state 
of  facts :  An  arrangement  was  made  by  the  Patrick  Land 
Company  to  sell  the  lot  in  question,  together  with  nineteen 
others,  to  -Mclntire,  Leavenworth  in  all  things  claiming  to 
represent  Mclntire.  Their  true  relations  will  be  referred 
to  on  the  other  branch  of  the  appeal.  Mclntire  was  to  pay 
$5,000  in  cash  and  give  to  the  Patrick  Land  Company 
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notes  and  mortgages  to  secure  the  remainder  of  thep-^         e  ^ 
chase  money.     The  morl^ges  to  the  land  compauy  it  f  ^    .     ■,  ^^ 
agreed  should  be  subject  to  a  mortgage  to  be  Becured  '-'"   ^■f^a 
the  purpose  of  obtaining  funds  for  building.     Leavenwof^*  _    l^v,  ; 
piade  arrangements  with  Kimball,  Champ  &  Ryan,  acli)^!'^'''' ' 
as  loan  brokers,  for  a  loan  of  f 44,000,  to  be  secured  Isn""?*"-*. 
mortgages  of  |2,200  upon  each  of  the  twenty  lots.     Th  fl^^""* 
loan  having  been  n^;otiated  from  the  investment  compan    ^ 
and  all  the  instruments  ready  for  delivery  the  secretary  o^V**^ 
the  land  company  BccompaQJed  Leavenworth  to  the  ol!ic0^""' 
of  Kimball,  Champ  &  Ryan,  where  Mr.  Ryan  paid  $5,000* 5«*"** ' 
directly  to  the  secretary  of  the  land  company,  who  then*i^*^^ 
delivered  to  him  the  deeds  for  the  lots.     Delivery  was  then  ■3'^''*' 
made  of  the  other  instruments.     There  is  no  evidence  that  n^i™*' 
there  was  any  prearrangement  between  the  land  company  liosa  "^> 
and  any  one  else  that  the  (5,000  should  be  paid  from  this   kli?*^  '-^ 
source.     Indeed,  the  evidence  is  positive  that  the  land  com-    ■■av^-  ~  '■ 
pany  did  not  know  in  advance  of  the  payment  where  the    ii^itf-' 
money  was  coming  from.     There  can  be  no  doubt,  however,    .  if>m>  ■ 
that  when  t" 
that  the  $6,1 
secured  by  t 
mortgage  tc 
purpose   for 
however,  co 
the  in  vest  m< 
story  dwell! I 
the  lots  wer 
contract  was 
investment 
the  investme 
of  his  loan  1 
were  roofed, 
serving  suS 
liens.     As  a 
to  have  paid 
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W=^  -  —powering  it  10  ».  tW  >>»  '•»",*",,;  .,„ 

*«  ^--  priority  bo... ..  .o  *«  ^-:";;,:j  .... 

«»  -a.  »d  oomimoy,  urging  *•  »""  "T^,,  ,  ,,,„. 
■"  »  Jfce  »ppe\lan.!  in  tl.e  <«"  °'  """''  .,  ,l,o.li.t 
»fc^S97.      The  fnou  of  tta  "°  "T,  T."  U  l«l- 

:::».''rr  r-'-'t,'"  tT«r  *^"'''''-"  '"• 

■r^Ljutusd   by  tiiiB  record.     Ho  lur  '        ,, 'u  ,,,,,  v»«lft.P 
d»  former  ^  .-.  ~no.ro»l  wo  ...  "  > 
B«=»„  them  .new.    *.«»  "  "  ""1'  ";'.  1.  .«■■ 
d  in  that  oue  are  here  ml...'.".  I"-                 |„1 
two  polnu  on  which  diif-.c ''f\^     «»  , , 

v-I— c  Mm.  I>owe  h»i  no  '■n««l'''«",  ,1,  .I...'.-"" 
If—  the  lota  made  to  hot  cne  out  ol  '  'f  ''  '  „,|,„,„,h 
<mkA  that  io  thi.  case  the  PMrick  U"J '  ^""U"/;,,,,  |,  „„w 
•iAoot  a  previoos  .tt«ne«ne»t  •«,""'"  'n,,,,  „|  ll.i. 
»Wn  it  received  the  peyaieot  tbit  It  w«»  I  l/,„»/lmi'( 
«.  The  «c„od  point  of  d«««««  "TJ  ,,„  „,„  ,,.. 
i^  Xoue   reliance  wan  jiatxA  l»y  UJ*  WW  vnr.mi 

done  a.  aecnrity.  TW  .«  notbi"*  ""''  "  |„„|,|.  ,.,.1 
promise  to  bnild.  la  thi»  «««  thm  ■»"  '«  '"  |^^|,  |,,| 
««.land   conmaraal  On,  imof-M  T'     '.i.,..,.d  .» 
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The  plaintiff  sought  a  deficiency  judgment  against  Leav- 
enworth for  .similar  reasons.  Leavenworth  demurred  to 
the  petition  on  the  ground  of  misjoinder  of  causes  of  action. 
This  demurrer  was  sustained,  and  the  plaintiff  elected  to 
proceed  against  the  other  parties.  This  ruling  disposed  of 
the  plaintiff's  claim  in  this  action  against  Leavenworth. 

The  answers  and  cross-petitions  of  the  Hussey  &  Day 
Company  and  Wahlbtrom  &  Berglund  were  not  filed  until 
long  after  the  answer  day  as  fixed  by  the  summons  issued 
upon  the  petition.  The  record  does  not  disclose  that  any 
summons  or  notice  issued  on  either  of  the  croes-petitions^ 
or  that  Leavenworth  ever  appeared  thereto,  so  that,  with- 
out r^ard  to  the  merits  of  these  appellants'  claims  for 
personal  relief  against  Leavenworth,  the  court  had  no 
jurisdiction  to  grant  such  relief.  {Arnold  v.  Badger  Lum- 
ber Co,  36  Neb.,  841.)     The  decree  of  the  district  court  is 


Affirmed. 


Sandwich  Enterprise  CJompany  v.  A.  L.  West. 

Filed  Novembeb  20,  1894.    No.  5792. 

1.  Beview:  Oonflioting  Evidbncb.    A  verdict  rendered  on  con- 

flictiDg  evidence  wiU  not  be  disturbed. 

2.  Trial:  Special  Findings:  Genbeull  Ybbdict:  Judgment. 

Where  the  jury  are  directed  to  find  specially  in  answer  to  cer- 
tain material  qnestions  sabmitted  to  them  for  their  considera- 
tion, and  the  jury  returned  a  general  verdict  without  answer- 
ing snch  questions,  it  is  error  for  the  conrt  to  enter  judgment  on 
the  general  verdict  against  the  objection  of  the  unsucceasfnl 
party. 

Error  from  the  district  court  of  Hayes  couaty.     Tried 
below  before  Cochran,  J. 
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Moore  &  Hart,  X  E.  Oochran,  and  Q)bb  &  Harvey,  for 
plaintiff  in  error^  cited :  Doom  v.  Walker,  15  Neb.,  339. 

J".  TF.  Cb/e,  contra. 

NORVAL.,  C.  J. 

Plaintiff  in  error  was  plaintiff  in  the  court  below.  The 
petition  sets  up  four  causes  of  action.  The  first  is  upon  an 
account  for  goods,  wares,  and  merchandise  amounting  to 
$11.43,  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant. The  other  three  counts,  or  causes  of  action,  set  forth 
in  the  petition  are  based  upon  three  promissory  notes  exe- 
cuted by  the  defendant,  described  as  follows:  One  for 
J164.24,  given  on  the  24th  day  of  April,  1889,  due  April 
1,  1890;  one  for  $200,  dated  March  14,  1889,  maturing 
July  1,  1890,  and  the  other  for  $183.98,  executed  March 
14,  1890,  due  May  15,  1890.  All  of  said  notes  drew  in- 
terest at  the  rate  of  ten  per  cent  per  annum  from  the  date 
thereof.  The  defendant  in  his  answer  admits  the  execution 
and  delivery  of  the  notes  declared  on  and  the  correctness 
of  the  account,  and  by  way  of  set-off  and  counter  claim 
allies:  (1)  That  the  notes  described  in  the  petition  have 
been  in  part  paid  by  a  promissory  note  executed  by  one  L. 
A.  Weakley  to  the  defendant,  and  by  the  latter  assigned  to 
the  plaintiff,  amounting  to  $350,  and  ten  per  cent  interest 
thereon,  for  which  note  plaintiff  has  not  given  defendant 
credit;  (2)  that  defendant  turned  over  to  plaintiff  a  prom- 
issory note  signed  by  one  Fisher  for  the  sum  of  $167  and 
interest,  which  should  be  applied  on  plaintiff  ^s  causes  of 
action,  while  but  $17  has  been  so  credited;  (3)  that  defend- 
ant and  plaintiff  entered  into  a  contract  whereby  defendant 
was  to  have  the  exclusive  right  to  sell  the  Enterprise 
windmills  and  other  machinery  in  Hayes  county;  that 
most  of  the  indebtedness  sued  on  in  this  action  was  for 
windmills  of  said  manufacture;  that  subsequent  to  the 
making  of  said  contract,  and  prior  to  the  bringing  of  this 
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suit,  plaintiff  violated  said  contract  by  itself  and  agents, 
against  the  wishes  and  consent  of  the  defendant,  selling 
and  disposing  of  said  windmills  in  said  county,  to  the  dam- 
age of  the  defendant  in  the  sum  of  $500.  All  new  matter 
pleaded  iu  the  answer  is  denied  in  a  reply  filed  by  the 
plaintiff.  There  was  a  trial  to  a  jury,  with  verdict  and 
judgment  against  the  plaintiff  for  the  sum  of  $14.85. 

A  number  of  errors  are  assigned  in  the  petition  in  error, 
but  the  first  one  we  shall  notice,  relates  to  the  sufficiency  of 
evidence  to  support  the  verdict  and  judgment.  The  de- 
fendant's answer  admits  the  validity  of  plaintiff's  demands; 
and  at  the  time  of  the  trial  the  four  causes  of  action  stated 
in  the  petition  aggregated,  including  interest,  $647.61. 
The  contention  of  the  plaintiff  ^^^hat  the  total  amount  of 
defendant's  set-offs  and  counter-claifliis  established  on  the 
trial  was  considerably  less  than  the  su^i  admitted  by  the 
defendant  to  be  due  the  plaintiff.  It  is  iindisputed  that 
plaintiff  received  of  and  from  the  defendalPt  the  L.  A. 
Weakley  note  mentioned  in  the  answer,  but  thete  is  a  sharp 
conflict  in  the  testimony  as  to  the  conditions  upon  which 
the  same  was  received.  The  defendant's  testimonV  goes  to 
show  that  it  was  turned  over  as  payment  upon  his  indebt- 
edness. A  clear  preponderance  of  the  proof,  howeV^fj  ^ 
to  the  effect  that  it  was  left  by  defendant  as  collater^tl  se-  \ 

ourity  to  the  claims  held  by  plaintiff  at  the  time  the  $200 
and  $183.98  notes  were  given  by  defendant.  There  be- 
ing evidence  to  support  the  defendant's  theory  upon  this 
point,  and  his  right  to  set  off  the  Weakley  note  being  con- 
ceded by  the  plaintiff  in  the  brief  filed,  the  defendant  will 
be  credited  with  the  amount  due  on  said  note  at  the  date  of 
the  trial,  the  same  being  $359.72. 

We  will  now  consider  the  right  of  the  defendant  to  set      \ 
off  in  this  action  the  Fisher  note  of  $167.     Upon  this 
branch  of  the  case  the  defendant  testified  on  direct  exami- 
nation, in  substance,  that  the  plaintiff  held  his  note  for 
$151.28,  and  the  Fisher  note  was  delivered  to  the  company 
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as  collateral  thereto ;  that  plaintiff  collected  the  Fisher  note 
through  the  Hitchcock  County  Bank  and  credited  defend- 
ant with  $17  and  some  cents  on  the  book  account,  but  never 
returned  to  defendant  his  note  for  |151.28^  although  he  has 
demanded  the  same  of  the  company  and  its  agent ;  that  he 
does  not  know  where  the  note  is.  Upon  cross-examination 
the  defendant  stated  that  the  agreement  was  that  the  pro- 
ceeds of  the  Fisher  note,  when  collected^  should  be  applied 
on  the  defendant's  note  for  $151,  which  was  given  in  1887, 
but  at  the  trial  was  long  past  due;  that  after  the  Fisher 
.note  was  collected  defendant  had  a  settlement  of  the  matter 
with  the  company  through  Mr.  Gregory,  its  agent,  by  the 
terms  of  which  the  money  delivered  for  the  payment  of  the 
Fislier  note  was  applied  in  satisfaction  of  defendant's  note 
of  $151,  and  he  was  likewise  credited  with  the  sum  of  $17 
by  the  company  on  book  account;  that  the  agreement  at 
the  time  was  that  the  $151  note  was  paid,  that  he  did  not 
receive  said  note,  because  Mr.  Gregory  did  not  then  have 
the  same  with  him.  Upon  the  defendant's  testimony  alone, 
when  considered  apart  from  that  introduced  by  the  plaint- 
iff, it  is  obvious  that  there  is  no  merit  in  the  claim  made  in 
the  answer  to  have  the  Fisher  note  set  off  against  plaintiff's 
causes  of  action. 

We  will  next  consider  the  claim  of  the  defendant  for  $500 
as  damages  for  the  violation  by  the  plaintiff  of  its  agency 
contract  with  the  defendant  for  the  sale  of  windmills  in  a 
certain  territory.  It  is  plain  that  a  portion  of  said  claim 
for  damages  was  allowed  by  the  jury,  and  the  question 
is  raised  whether  it  shpuld  have  been  allowed  under  the  evi- 
dence adduced  on  the  trial.  That  defendant  at  one  time 
was  the  agent  of  the  plaintiff  for  the  sale  of  their  wind- 
mills in  Hayes  county  is  not  denied,  but  it  is  insisted  by 
plaintiff  that  no  exclusive  agency  was  ever  given  the  de- 
fendant. The  defendant  testified,  positively  and  unequivo- 
cally, that  in  1886  he  was  appointed  by  the  plaintiff  agent 
for  the  sale  of  its  windmills,  cultivators,  etc.,  which  agency 
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continued  for  a  period  of  four  years;  that  he  was  given  the 
sole  or  exclusive  agency  of  Hayes  county  for  the  sale  of 
plaintiff's  goods,  and  he  understood  no  one  else  had  the 
right  to  sell  its  goods  in  said  county ;  that  during  the  con- 
tinuance of  defendant's  agency,  Coleman  Bros.,  of  McCook, 
who  were  plaintiff's  agents  for  Hitchcock  county,  sold  and 
erected  in  Hayes  county  thirty  mills  of  plaintiff's  manu- 
facture; that  there  was  a  profit  from  $15  to  $20  to  the 
agent  on  each  mill  sold;  that  Coleman  Bros.'  agency  did 
not  include  Hayes  county ;  that  he  never  informed  plaintiff 
that  they  were  selling  mills  in  Hayes  county,  although   he 
was  aware  of  such  fact  when  he  executed  the  notes  sued 
on,  and  that  he  never  made  any  claim  to  the  company  for 
damages  on  account  of  such  sales.     The  plaintiff  introduced 
the  testimony  of  two  witnesses  taken  by  deposition,  which 
is  to  the  effect  that  the  defendant  was  appointed  agent  for 
the  sale  of  windmills  in  Hayes  county,  but  he  was  not 
given  the  exclusive  right  to  sell  plaintiff's  machinery  in 
said  territory;  that  it  did  not  establish  any  other  agency, 
or  authorize  any  one  to  sell  windmills  in  Hayes  county  or 
vicinity  during  the  time  the  defendant  represented  the  com- 
pany.    The  plaintiff  also  introduced  in  evidence  a  letter 
written  by  defendant  on  May  8,  1891,  just  prior  to  the 
bringing  of  this  suit,  in  which  he  offered  to  convey  certain 
lauds   in    payment  of  his  indebtedness  to   the  plaintiff. 
While,  perhaps,  the  preponderance  of  the  testimony  on  this 
branch  of  the  case  is  with  the  plaintiff,  inasmuch  as  there 
is  evidence  in  the  bill  of  exceptions  reasonably  tending  to 
support  the  claim  of  the  defendant  for  damages,  the  finding 
of  the  jury  in  his  favor  on  the  question  of  breach  of  con- 
tract will  not  be  disturbed  as  being  against  the  evidence. 
It  is  evident  that  the  verdict  was  the  result  of  a  compro- 
mise.    The  defendant  was  entitled  at  least  to  $450  on  his 
counter-claim  for  damages,  which  added  to  the  amount  due 
on  the  Weakley  note,  namely,  $359.72,  makes  $809.72. 
This  last  sum  subtracted  from  the  aggregate  amount  of 
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plaintiff's  causes  of  action  leaves  $162.11,  for  which  sum 
the  defendant  was  entitled  to  a  verdict,  if  for  anything. 
The  plaintiff,  however,  cannot  complain  of  the  smallness 
of  the  judgment  returned  against  it. 

There  is  but  one  other  question  that  need  be  considered, 
which  is  one  of  practice.  Upon  the  trial  the  court  sub- 
mitted to  the  jury  seven  requests  for  special  findings  of  fact, 
five  at  the  instance  of  the  plaintiff  and  two  at  the  defend- 
ant's request.  Those  submitted  on  motion  of  the  defend- 
ant and  three  of  the  plaintiff's  were  answered  by  the  jury; 
but  the  other  two  requested  by  the  company,  the  fourth  and 
fifth,  were  returned  unanswered.  Counsel  for  plaintiff  at 
the  proper  time  objected  to  the  court  receiving  the  general 
verdicts,  on  the  ground  that  the  jury  had  failed  to  answer 
all  the  interrogatories  submitted  to  them  by  the  court  at 
plaintiff's  request,  which  objection  was  overruled,  and  an 
exception  was  taken.  This  ruling  of  the  court  is  assigned 
for  error.  In  an  unbroken  line  of  decisions  it  has  been 
held  that  it  is  within  the  sound  discretion  of  the  trial  court 
to  submit  or  refuse  to  give  to  the  jury  questions  for  special 
findings  of  fact.  It  does  not  follow,  however,  that  it  is 
discretionary  with  a  jury  to  answer,  or  decline  to  do  so, 
special  interrogatories  submitted  to  them  by  the  court,  and 
that  it  is  not  reversible  error  for  the  court,  after  having  di- 
rected special  findings  to  be  returned,  to  receive  a  general 
verdict  where  all  the  questions  propounded  to  the  jury  have 
not  been  answered  by  them.  The  precise  point  of  practice 
presented  by  this  record  was  discussed  and  parsed  upon  in 
Doom  V.  Walker,  15  Neb.,  339.  We  quote  from  the  sylla- 
bus of  the  opinion  as  follows :  "  When,  under  the  provisions 
of  section  293  of  the  Code  of  Civil  Procedure,  the  court 
shall  have  instructed  the  jury  that  if  they  render  a  general 
verdict  to  find  upon  particular  questions  of  fact,  stating  the 
same  in  writing,  and  directing  a  written  finding  thereon, 
the  jury  shall  fail  to  agree  to  a  finding  upon  the  whole  or 
part  of  such  questions  but  shall  find  a  general  verdict,  it  is 
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error  on  the  part  of  said  court^  over  the  objection  of  the 
defendant,  against  whom  is  the  said  general  verdict,  to  re- 
ceive such  verdict,  and  judgment  thereon  will  be  reversed.'^ 
The  failure  of  tlie  jury  to  answer  immaterial  questions  for 
special  findings  will  not  lead  to  a  reversal  of  the  case 
{Missouri P.  JR,  Co.  v.  Vandeventer^  26  Neb.,  222);  but  wlien 
a  general  verdict  is  returned,  and  the  jury  fail  to  answer 
special  interrogatories,  which  are  material  under  the  plead- 
ings and  evidence,  the  verdict  cannot  be  sustained.  The 
interrogatories  which  were  not  answered  by  the  jury  were 
as  follows: 

^'4.  Did  the  plaintiff  appoint  any  other  agent  in  Hayes 
county,  Nebraska,  for  the  sale  of  Enterprise  windmills  dur- 
ing the  alleged  agency  of  the  defendant? 

'^5.  Do  you  find  that  the  defendant  assented  to  the  sale 
of  windmills  by  Coleman  Bros,  in  Hayes  county,  during 
the  time  he  claimed  an  agency  therefor.'' 

These  questions  were  material.  They  were  not  covered 
by  any  of  the  interrogatories  answered.  It  follows  that 
the  judgment  rendered  on  the  verdict  is  erroneous. 


Reveksed  and  remanded. 


Elmer  Carpenter  et  al.  v.  Mary  E.  Lingenfjilter 


ET  AL.       ^ 


FiLVD  November  20,  1894.    No.  5655. 

1.  Trial :  Witnesses:  Evidence.  When  a  party  on  cross-exami- 
nation asks  a  witness  an  immaterial  or  irrelevant  question,  be 
is  bound  by  the  eridence  so  elicited,  and  cannot  rebut  it  by  other 
witnesses.  ^ 

9.  Aooession  of  Property:  Title:  Trespass!  Trover  ani> 
Conversion.     '*Tbe  doctrine  of  accession  of  property  applies 
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where  one  has  willfully,  as  a  trespasser,  taken  the  property  of 
another,  and  altered  it  in  sahstance  or  form  by  his  own  labor. 
Where,  however,  the  appropriation  was  through  a  mistake  of  iact, 
and  labor  has  been  expended  upon  it  which  converts  it  into  some- 
thing vAryiliflfipr^nf.  from  tha  oriprjnal  article  and  greatly  increases 
its  vftlne^  and  the  value  of  the  original  article  is  insigniflcant  in 

1^mr"^*fffn  *^*^  t^A  ^t^  pmdnfit,  *^bft  titlft  tn  f.hA  pmpftr^y  ^t  itft_ 

converted,-f<Mm^jg'<ll  ppy  *<>  t>he  person  who  has  thus  expended 
-hiq  labor,  th^  nriginal  owner  to  recover  the  value  of  the  original 
articleJL.(Baiker  v,  Meiach,  29  Neb.,  227.) 

S.  Trover  and  Conversion:  Value  of  Pbopebty:  Recovery: 
Replevin.  The  owner  of  property  which  has  been  taken  by 
another  in  good  faith,  believing  he  bad  a  right  to  do  so,  may  re- 
oover  the  value  of  the  property  at  the  time  of  the  conversion, 
and  not  the  value  after  the  same  has  been  improved  by  the 
other's  labor  and  skill. 

Error  from  the  district  court  of  Pierce  county.  Tried 
below  before  Allen,  J. 

The  facts  are  stated  in  the  opinion. 

0.  J.  Frosty  W.  W.  Quivey,  and  Wigton  A  Whitham,  for 
plaintiffs  in  error: 

The  court  erred  in  giving  the  sixth  and  seventh  instruc- 
tions on  its  own  motion  and  in  refusing  the  first  instruction 
requested  by  plaintiffs.  (Cobbey,  Replevin,  sees.  395,  396 ; 
Baker  v.  Meisch,  29  Neb.,  227 ;  Hungerford  v.  Bedford,  29 
Wis.,  345;  Wells,  Replevin,  sees.  85, 88;  Oillespie  v.  Saw- 
ycr,  15  Neb.,  536;  Fremont  Ferry  &  Bridge  Co,  v.  Dodge 
County,  6  Neb.,  25;  Roy  v.  MoPhersoUy  11  Neb.,  200 ;  State 
V.  Graham,  21  Neb.,  329.) 

In  replevin,  where  a  recovery  of  the  value  of  the  property 
is  sought,  the  measure  of  recovery  is  the  value  before  the 
property  was  improved  by  defendants'  labor  and  skill. 
{Single  v.  Schneider,  30  Wis.,  570;  Hungerford  v.  Bedford, 
29  Wis.,  345.) 

G.  r.  Kelley,  J".  B.  Smith,  and  Frick  &  Dolezal,  contra. 
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NORVAL,  C.  J. 

This  is  an  action  in  replevin  by  Elmer  Carpenter,  John 
Carpenter,  and  I.  W.  Peed  against  Mary  E.  Lingenfelter 
and  D.  C.  Lingenfelter,  to  recover  the  possession  of  157 
tons  of  hay.  The  property  was  taken  under  the  writ,  and 
possession  thereof  delivered  to  the  plaintiffs.  The  defend- 
ants recovered  a  verdict  and  judgment  for  the  value  of  the 
hay  in  the  sum  of  $350,  and  $5  damages  for  withholding 
possession.     The  plaintiffs  prosecute  a  petition  in  error. 

The  testimony  introduced  by  the  plaintiffs  tends  to  show 
that  one  Hugh  Spencer,  who  was  the  owner  of  the  south- 
west quarter  of  section  28,  tov^nship  27,  range  3,  in  Pierce 
county,  by  his  authorized  agent,  R.  J.  Spencer,  rented  the 
same  to  the  plaintiff,  I.  W.  Peed,  for  the  year  1889,  at  a 
rental  of  $25;  that  in  April,  1890,  R.  J.  Spencer  had  a 
conversation  with  Peed  about  renting  him  the  land  for 
that  year,  in  which  conversation  the  former  told  the  latter 
that  if  he  would  pay  the  taxes  on  the  quarter  section  he 
could  have  the  use  of  the  land  for  1890,  and  Peed  replied 
that  he  would  take  the  land  if  he  could  keep  the  cattle  off; 
that  subsequently  Peed  made  a  contract  with  one  Kidd, 
by  which  the  latter  agreed  to  keep  the  cattle  off  the  land  ; 
that  Peed  also  paid  the  taxes  about  October  1,  the  tax  re- 
ceipt being  delivered  to  R.  J.  Spencer  at  his  special  request; 
that  in  June  or  July,  1890,  Peed  sublet  the  land  to  the 
Carpenters,  they  agreeing  to  cut  the  grass  growing  thereon, 
stack  and  bale  the  hay,  and  deliver  to  Peed  one-half  there- 
of on  board  the  cars;  that  the  Carpenters  commenced  cut- 
ting the  grass  and  making  the  hay  in  controversy  during 
the  latter  part  of  August,  and  had  it  all  in  stack  by  Sep- 
tember 25th;  that  in  November  following,  after  they  bad 
baled  a  part  of  the  hay,  the  defendants  drove  the  plaint- 
iffs off  the  land  and  took  possession  of  the  hay, — that 
which  was  baled,  as  well  as  the  portion  which  was  then 
in  the  stack.     It  further  appears  from  the  testimony  that 
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R.  J.  Spencer  rented  the  land  upon  which  the  hay  was 
made,  on  or  about  the  21st  day  of  August,  1890^  to  the 
defendant  Mary  E.  Lingenfelter.  There  is  likewise  in  the 
bill  of  exceptions  evidence  tending  to  establish  that  Peed 
refused  to  take  the  land  for  1890,  upon  the  terms  proposed 
by  Mr.  Spencer,  and  that  although  the  defendants  knew 
the  Carpenters  were  cutting  the  grass,  and  making  the  hay 
early  in  September,  no  claim  to  the  hay  was  made  by  the 
defendants  until  after  it  had  been  all  stacked. 

The  first  assignment  of  error  is  based  upon  the  ruling  of 
the  trial  court  in  admitting  the  evidence  of  D.  C.  Lingen- 
felter, to  the  effect  that  upon  the  trial  in  the  county  court 
of  Pierce  county  of  the  case  of  the  State  v.  Lingenfelter, 
Elmer  Carpenter,  one  of  the  plaintifis  herein,  testified  that 
he  did  not  know  who  was  the  owner  of  the  southwest 
quarter  of  section  28,  township  27,  range  3.  This  evidence 
was  offered  and  admitted  for  the  purpose  of  impeachment, 
by  showing  that  Mr.  Carpenter  had  testified  differently  in 
the  county  court  from  what  his  testimony  was  on  the  trial 
of  this  case  concerning  his  knowledge  of  the  ownership  of 
the  land  upon  which  the  hay  in  dispute  was  made.  Whether 
Mr.  Carpenter  knew,  or  did  not  know,  who  owned  the 
land  was  not  relevant  to  any  issue  in  the  case,  since  it  in 
no  manner  tended  to  prove  who  had  the  right  of  possession 
to  the  property  in  controversy  at  the  commencement  of  the 
action.  The  Carpenters  claim  the  right  to  the  hay  as  sub- 
lessees from  Mr.  Peed,  who  it  is  insisted  is  the  tenant  of 
Spencer,  the  owner  of  the  land.  The  defendant  Mary  E. 
Lingenfelter  claims  under  a  lease  from  Spencer.  One  of 
the  main  points  in  the  case,  and  the  one  to  which  the  testi- 
mony was  largely  directed,  was  whether  Spencer  had 
lented  the  land  to  Peed  for  the  year  1890,  and  the  testi- 
mony above  referred  to  slieda^  no  light  whatever  upon  the 
subject.  It  is  only  as  to  matters  relevant  to  some  issue  in- 
volved in  a  case  that  a  witness  can  be  contradicted  for  the 
purpose  of  impeachment.     This  rule  is  too  well  settled  to 
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require  the  citation  of  authorities  to  sustain  it.  Another 
familiar  rule  of  evidence  is  that  when  a  party  is  permitted 
on  cross-examination  to  ask  a  witness  an  immaterial  ques- 
tion, he  is  bound  by  the  evidence  so  elicited,  and  cannot  re- 
but it.  The  statement  made  by  the  witness  which  it  was 
sought  to  contradict  by  other  witnesses  was  brought  out  by 
the  defendants  upon  cross-examination.  It  follows  that  it 
was  error  to  allow  the  defendants  to  introduce  evidence  to 
impeach  Elmer  Carpenter  upon  a  matter  collateral  to  the 
issue  involved.  For  the  reasons  stated  above  it  was  like- 
wise error  to  admit  immaterial  evidence  offered  by  the  de- 
fendants for  the  purpose  of  impeaching  the  witness  John 
Carpenter. 

Exceptions  were  taken  to  the  giving  of  the  sixth  and 
seventh  paragraphs  of  the  court's  charge  to  the  jury,  and 
in  the  refusing  to  give  plaintiffs'  instruction  No.  1.  For 
convenience  these  instructions  will  be  considered  by  us  at 
the  same  time.  The  sixth  and  seventh  instructions  given 
by  the  court  on  its  own  motion  are  as  follows: 

"6.  To  constitute  a  valid  contract  the  parties  thereto 
must  have  agreed  upon  the  same  thing,  and  in  the  same 
sense,  and  must  not  have  left  the  matter  open  for  future 
agreement.  If  you  find  from  the  evidence  in  this  case  that 
I.  W.  Peed  and  K.  J.  Spencer  made  and  entered  into  a 
contract  by  the  terms  of  which  Peed  became  the  leasee  of 
the  land  described  in  the  petition  for  the  purpose  of  the 
hay  and  gr^ss  grown  thereon  in  the  year  1890,  and  there- 
after Peed  and  the  plaintiffs,  John  and  Elmer  Carpenter, 
made  a  contract  by  which  the  latter  were  to  cut  and  bale 
the  hay  and  grass  growing  on  the  said  land  for  that  year, 
and  the  parties  to  sucli  agreement  were  to  own  the  same 
jointly,  and  in  pursuance  to  such  last  named  contract  the 
plaintiffs,  John  and  Elmer  Carpenter,  did  cut  and  bale  said 
hay  and  grass,  then  the  plaintiffs  would  be  the  owners  of 
the  hay  and  entitled  to  its  possession,  and  you  should  so 
find  by  your  verdict.     If,  however,  Peed  did  not  contract 
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for  the  land  for  the  year  1890,  or  the  hay  atid  grass  grown 
thereon  that  year,  with  R.  J.  Spencer,  or  any  other  person 
having  authority  to  contract  with  reference  thereto,  then 
any  agreement  that  Peed  may  have  made  with  John  and 
Elmer  Carpenter  with  reference  to  the  hay  and  grass  grown 
on  said  land  for  that  year  would  not  confer  upon  the  plaint- 
iffs any  title  to,  or  right  of  possession  of,  the  hay,  and  your 
verdict  should  be  for  the  defendants. 

"7.  If  you  find  from  the  evidence  thai  R.  J.  Spencer, 
having  authority  to  do  so,  leased  the  land  described  in  the 
petition  for  the  purpose  of  the  hay  and  grass  grown  thereon 
in  the  year  1890,  to  the  defendant  Mary  E.  Lingenfelter, 
through  her  husband  as  her  agent,  and  that  no  lease  of  said 
premises  had  been  previously  made  for  said  year  to  I.  W. 
Peed,  your  verdict  should  be  for  the  defendants." 

The  following  is  the  plaintiffs'  request  to  charge,  and 
which  was  refused  by  the  court: 

"1.  If  you  shall  find  from  the  evidence  that  I.  W.  Peed 
claimed  to  be  the  owner  of  the  grass  which  has  been  con- 
verted into  the  hay  in  controversy,  and  the  plaintiffs,  under 
the  contract  with  said  Peed,  cut  said  grass  and  converted 
the  same  into  hay  in  the  stack  or  bales,  and  by  the  bestowal 
of  such  labor  thereon  greatly  increased  the  value  of  the 
grass,  and  that  such  work  was  done  in  good  faith,  believ- 
ing that  Peed  was  the  owner  of  said  grass  when  they  made 
said  contract  with  him,  and  while  performing  said  labor 
and  manufacturing  said  hay,  then  your  verdict  will  be  for 
the  plaintiffs." 

The  vice  imputed  to  the  court's  charge  quoted  above  is 
that  plaintiffs'  right  to  recover  was  by  the  rule  announced 
by  the  court  made  to  depend  wholly  upou  whether  Spencer 
leased  to  Peed  for  the  year  1890  the  premises  upon  which 
the  hay  in  question  was  made.  Plaintiffs'  right  to  the 
possession  of  the  hay  was  not  based  alone  upon  the  fact 
that  a  contract  of  lease  had  been  made  betw^n  Peed  and 
the  owner  of  the  land,  but  as  well  upon  the  fact  established 
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by  the  evidence  that  they  had  entered  apon  the  premises 
as  the  lessees  of  Peed,  honestly  believing  that  he  had  the 
right  to  make  such  lease,  and  in  good  faith  cut  the  grass 
and  made  the  same  into  hay,  with  the  knowledge  of  the 
defendants  and  without  any  objection  or  protest  on  their 
part,  until  after  the  work  was  done.     This  feature  of  the 
case  was  entirely  withdrawn  from  the  consideration  of  the 
jury  by  the   instructions   given.     An  important  inquiry, 
therefore,  is  whethejr  the  charge  of  the  court  was  for  that 
reason  erroneous^  Ordinarily,  a  change  in  the  form   of 
property,  by  a  person  other  than  the  owner,  will  not  have 
the  effect  to  change  the  title,  but  the  original  owner  may 
sustain  replevin  if  the  property  is  susceptible  of  identifica- 
tion, unless  the  change  has  been  wrought  in  good  faith  by 
an  innocent  party,  who,  by  his  labor  an^  skill  bestowed 
thereon,  has  greatly  increased  its  value^/^ut  where  a  chat- 
tel, taken  by  a  willful  trespasser,  is  enhanced  by  his  labor 
and  skill,  the  manufactured  article  belongs  to  the  owner  of* 
the  original  material,  and  he  may  recover  possession  by 
replevin.     The  rule  stated  above  is  in  conflict  with  some 
adjudications  which  may  be  found,  but  is  supported  by  the 
weight  of  authority  in  this  country  and  is  in  accordance 
with  the  principles  of  natural  justice.     The  same  doctrine 
was  held  and  applied  by  this  court  in  the  case  of  Baker  r. 
Meischy  29  Neb.,  227.     That  was  an  action  for  replevin  to 
recover  a  quantity  of  brick  manufactured  by  the  defendant 
from  clay  belonging  to  the  plaintiff.     The  defendant  en- 
tered upon  the  land  and  manufactured  the  brick  in  good 
faith  under  a  lease  from  one  Palmer,  who  never  owned 
the  land,  but  who  claimed  to  be  such  owner.     There  was 
judgment  for  the  defendant  in  the  trhsd  court,  which  was 
affirmed  by  this  court.     We  quote  the  third  point  in  the 
syllabus:  "The  doctrine  of  accession  of  property  applies 
where  one  has  willfully,  as  a  trespasser,  taken  the  property 
of  another,  and  altered  it  in  substance  or  form  by  his  own 
labor.     Whpr^^  however,  the  appropriation  was  th4:ough  a 
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mistake  of  fact,  and  labor  has  been  expended  upon  it  which 
converts  it  into  something  very  different  from  the  original 
article  and  greatly  increases  its  value^  and  the  value  of  the 
original  article  is  insignificant  in  comparison  with  the  new 
product,  the  title  to  the  property  in  its  converted  form  will 
pass  to  the  person  who  has  thus  expended  his  labor,  the 
original  owner  to  recover  the  value  of  the  original  article." 
Mr.  Cobbey,  in  his  book  on  the  Law  of  Repleviui  at  sec- 
tion 393,  says :  ''  If  a  person  bestows  his  labor  upon  the 
property  of  another,  thereby  changing  it  into  another  spe- 
cies of  article,  the  property  is  changed,  and  the  owner  of 
the  original  material  cannot  recover  the  article  in  its  altered 
condition,  but  is  only  entitled  to  its  value  in  thp^iape  in 
which  it  was  taken  from  him.  ^t  is  not  essential  that  it 
remain  in  its  original  form  so  long  as  it  can  be  identified./ 
JRn^.  jf  ttip  r^n"g^  *'"«  ^"»"  wrought  in  ^ood  faith  by  an 
innocent^ pa »'^y^  «"^  JLJlgg  been  materially  increased^  in 
value,  orJttas  become  incorporated  with  another  things 
which  jp  t.hft  principal  and  it  js  QDly#  part^  replevin  would 
not_hp  flUovH  "  The  author  pites  numerous  cases  which 
sustain  the  text.  The  same  doctrine  is  laid  down  in  Wells 
on  Beplevin,  in  section  216,  and  at  section  217  Mr.  Wells, 
in  discussing  the  duty  of  the  owner  to  reclaim  his  property 
before  its  value  has  been  greatly  enhanced  by  the  labor  of 
another,  says :  "  Th^  riili>  jyi  Wiaoonsin  seems  to  commend 
itself,  as  yydl  ^^^  it°  plainness  as  for  the  manifest  justice 
which  it  seems  to  deal  out  to  all  partly.  Xt  is  there  held 
tW^tlie  nwnftr  nCfibattels  docs  not  lose  his  property  by 
mgcB^change  of  form  at  the  hands  of  another^  ^t  he 
should  reclaim  it  before  the  new  possessor  has  greatly  in- 
careaaed  its  value  bythe  bestowal  of^his  skill  and  labiMH 
and,  in  event  of  his  failure  to  do  so,  he  should  be  re- 
stricted in  his  recovery  to  the  amount  of  damages  he  has 
fipijifilly  ffliqtftiniHl,  unless  the  taking  was  aopompanlfid  ^'^1' 
some  circumstances  of  mal ice j>r  insult  that  might  make  it 
pyojier  to^inflict  exemplary  damages.-   This  rule,  while  it 
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protects  the  owner  fully,  will  be  easy  of  application,  and 
do  justice  to  both  parties,  when  such  a  result  is  attainable. 

TnJVlJphigfln  a  Bonr^pwhflt  y'T'^^T  '^riMwim^  pr^^yflfjo      When 

timbef  worth  twenty-five  dollars  had,  by  one  in  the  exer- 
cise of  a  supposed  right^  in  good  faith,  been  convert^  in!o 
hoops  worth  seven  hundred  dollars,  it  was  held  that  the 
title  passed  to  the  party  who  had  i«  good  faith  expended 
his  labor,  and  the  owner  of  the.  timber  in  such  case  could 
not  sustain  replevin  for  the  hoops.  In  Pennsylvania,  the 
plaintiff  sought  to  recover,  in  trover,  the  value  of  coal  dug 
out  of  his  mine  by  mistake^^and  was  allowed  only  the  value 
of  the  coal  before  it  was  mined.  The  court  says:  ^It  is 
apparent  that  any  other  rule  would  transfer  to  the  plaintiff 
all  the  defendant's  labor  in  mining  the  coal,  and  thus  give 
her  much  more  than  compensation  for  the  injury  done^"' 
There  is  ample  evidence  in  the  record  before  us  tending  to 
establish  that  the  Carpenters  entered  upon  the  land  under 
claim  of  right,  and  in  good  faith  cut  the  grass  thereon,  and 
made  the  same  into  hay,  believing  they  had  a  right  to  do 
so,  and  that  the  defendants  made  no  effort  to  stop  them  or 
to  reclaim  the  hay  before  it  was  all  made.  In  view  of  this 
evidence,  we  think  it  clear^  under  th^  authorities,  that  the 
instructions  given  by  the  court  were  erroneous  and  preju- 
dicial to  the  rights  of  the  plaintiff.  Plaintiffs'  request  to 
charge  was  applicable  to  the  evidence,  and  should  have 
been  given. 

Upon  the  subject  of  the  measure  of  damages  the  court 
instructed  the  jury  substantially  that  inasmuch  as  the  hay 
had  been  taken  and  delivered  to  the  plaintiffs  under  the 
order  of  replevin  and  had  since  been  sold  and  disposed  of 
by  them,  the  measure  of  the  defendants'  damage,  in  case  a 
•  verdict  should  be  returned  in  their  favor,  would  be  the 
highest  market  value  of  the  hay  which  the  evidence  dis- 
closed it  possessed  between  the  time  it  was  replevied  and  the 
date  of  the  trial.  There  is  a  conflict  in  the  adjudicated  oases 
as  to  the  rule  of  damages  whene  one's  property  has  been 


YoL.  42]       SEPTEMBER  TE^M,  1894.  737 


Bcklund  y.  WIUU. 


changed  in  form  by  another.  There  is  one  line  of  cases 
which  holds  that  where  the  value  of  property  has  been  in- 
'Creased  by  another  the  owner  may  recover  the  value  of  the 
property  in  its  improved  and  more  valuable  form.  There 
is  another  line  of  decisions  which  states  the  rule  broadly 
that  the  measure  of  the  recovery  is  the  value  of  the  article 
before  the  same  was  improy^  Hy  tiiA  ntf^fir^a  labor  and 
ftkiiij^Jlhifl  whether  the  value  was  increased  bv  a  willful 
wrong»doer_QrJby-a^  person  acting  in  .goodiaith.  The  last 
rule  seems  to  us  the  better  one.  It  gives  the  owner  full 
compensation,  and  to  the  other  party  the  increase  of  value 
for  his  labor  bestowed  on  the  property.  {Single  v.  SoKneidery 
24  Wis.,  299,  30  Wis.,  570;  Htmgerford  v.  Bedford,  29 
Wis.,  346;  JBerdic  v.  Young,  55  Pa.  St.,  176;  Cobbey,  Law 
of  Replevin,  sec.  913;  Wetherbeev.  Oreen,  22  Mich.,  311.) 
For  the  errors  already  pointed  out  the  judgment  is  re- 
versed and  cause  remanded. 


Bevebsed  and  remakded. 


42    787 
47    SOB] 


Alfred  Ecklund,  appellee,  v.  Elijah  J.  Willm,      ^  ^ 

APPELLANT,  ET  AL.  g   gj 


Filed  Novkmbeb  20,  1894.    Na  5723.  liL  sn 

4ai    737 
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1.  Review:  ALLEOA.TI0NS  OF  Erbob.    An  alleged  error  not  brought 

to  the  attention  of  the  trial  conri  will  not  be  considered  by  this   f 60   TOO 
oonrt  on  a  review  of  the  case  by  petition  in  error.'  

2.  :  CJoNFLicrrNG  Evidbngb.     A  finding  baaed  npon  conflict-     ^  )?? 

ing  testimony  will  not  be  set  aside  unless  found  to  be  dearly    Jl  ^1 
wrong. 

3.  Beoeivers.    HM^  That  the  eyidence  was  sufficient  to  authorize 

the  appointment  of  a  reoeiver  to  take  charge  of  the  mortgaged 
premises  and  to  collect  the  rents  and  profits  accruing  therefh>m. 

4.  Mortgagea:  Fobbclosubb:  Stat:  Waiykb  of  Easosa    The 

51 


738  NEBRASKA  REPORTS.  [Vol.  42 


Ecklnnd  y.  WUIU. 


taking  of  a  stay  of  the  order  of  sale  under  a  decree  of  fbreclomite 
is  a  waiTer  of  all  errors  in  the  proceedings  in  the  case  prior  to 
the  obtaining  of  saoh  stay. 

Appeal  from  the  district  oourt  of  Lancaster  county. 
Heard  below  before  Field,  J. 

B.  F.  Johnson  and  T.  F.  Barnes,  for  appellant 

Thos.  C.  Hunger y  contra. 

NORVAL,  C.  J. 

Plaintiff,  and  appellee,  filed  a  petition  in  the  district 
court  to  foreclose  a  mortgage  upon  real  estate  in  North 
Lincoln,  and  in  his  petition  he  applied  for  the  appointment 
of  a  receiver  to  collect  the  rents  and  profits,  on  the  ground 
that  the  mortgaged  premises  are  insufficient  security  for 
plaintiff's  claim,  and  the  insolvency  of  the  defendants. 
Subsequently,  at  the  September  term,  1891,  of  said  court, 
upon  due  notice  to  the  defendants,  Paul  F.  Clark  was  ap- 
pointed receiver  of  the  property  to  take  charge  of  the  same 
and  collect  the  rents  and  profits  accruing  therefrom,  who  gave 
bond  in  the  sum  fixed  by  the  court,  and  the  plaintiff  likewise 
executed  a  bond  to  the  defendants,  with  approved  sureties, 
in  the  sum  of  $1,000.  At  the  February  term,  1892,  the 
defendant  Elijah  J.  Willis  filed  a  motion  to  vacate  the  or- 
der appointing  a  receiver,  which  motion  was  denied  by  the 
court,  and  he  excepted  to  the  ruling.  At  the  same  term  a 
decree  of  foreclosure  was  rendered,  and  the  defendants  filed 
a  request  for  a  stay,  in  accordance  with  the  provisions  of 
the  statute.  The  defendant  Elijah  J.  Willis  appeals  from 
the  overruling  of  his  motion  to  vacate  the  order  appointing 
a  receiver. 

The  first  point  made  in  the  brief  of  appellant  is  that  the 
receiver  did  not  give  a  bond  in  a  large  enough  sum.  A 
sufficient  answer  to  this  is  that  neither  when  the  order  ap- 
pointing the  receiver  and  fixing  the  amount  of  his  bond 
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was  made,  nor  in  the  motion  to  vacate  such  order,  was  any 
objection  urged  as  to  the  size  of  the  bond  required.  If 
appellant  desired  that  question  reviewed,  he  should  have 
presented  the  same  to  the  trial  court  in  his  motion  to  vacate, 
and  obtained  a  ruling  thereon.  We  have  to  do  alone 
with  the  decision  of  the  lower  court  in  the  motion  to  vacate 
its  order  appointing  a  receiver,  and  questions  not  raised 
therein  cannot  be  urged  as  grounds  for  reversal.  {Hurford 
V.  Baker,  17  Neb.,  443.) 

It  is  lastly  insisted  that  the  appointment  of  a  receiver 
was  unnecessary  in  this  case.  Section  266  of  the  Code  of 
Civil  Procedure  provides  for  the  appointment  of  a  receiver 
^'in  an  action  for  the  foreclosure  of  a  mortgage  when  the 
mortgaged  property  is  in  danger  of  being  lost,  removed,  or 
materially  injured,  or  is  probably  insufficient  to  discharge 
the  mortgage  debt."  The  appointment  was  made  on  the 
ground  that  the  mortgaged  premises  were  inadequate  to 
pay  the  plaintiff's  claim.  It  appears  from  the  record  that 
there  are  mortgage  liens  upon  the  property  prior  in  point 
of  time  to  plaintiff's,  amounting,  including  interest,  to 
about  $5,000.  The  amount  of  the  decree  in  favor  of  the 
plaintiff,  exclusive  of  costs,  is  $635.82.  The  motion  to 
vacate  the  order  appointing  a  receiver  was  heard  upon  af- 
fidavits, four  on  either  side.  The  market  value  placed 
upon  the  property  by  plaintiff's  witnesses  ranged  from 
$4,200  to  $5,000,  while  the  defendant's  witnesses  testified 
that  it  was  worth  from  $9,950  to  $14,200.  There  was 
sufficient  testimony  before  the  court,  if  plaintiff's  witnesses 
were  truthful,  upon  which  to  predicate  a  finding  that  the 
mortgaged  property  was  inadequate  to  pay  off  the  mort- 
gage debt,  after  satisfying  all  prior  liens.  The  testimony 
as  to  value  was  conflicting,  and,  following  the  rule  univer- 
sally adhered  to  by  this  court,  the  finding  in  the  case  at  bar 
will  not  be  disturbed. 

There  is  another  reason  why  the  case  should  not  be 
reversed.     It  appears  from  the  transcript  that  after  mak- 
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ing  the  order  of  which  complaint  is  made,  a  decree  of  fore- 
closure was  rendered  in  the  action  against  the  defendants, 
and  that  the  appellant  applied  for,  and  obtained,  a  stay  of 
the  order  of  sale.  This  step  is  a  waiver  of  the  right  to  liave 
reviewed  any  of  the  proceedings  in  the  case  prior  to  the 
taking  of  such  stay.  (Code,  sec.  4776;  McOf*earyv»  Praity 
9  Neb.,  122;  MiUer  v.  Hyers,  11  Neb.,  474;  SuUivan  Sav- 
ings InstUuiion  v,  Clark,  12  Neb.,  578;  Banks  r.  HUchcock, 
20  Neb.,  315.) 

Affibmed. 


/J[g_g5g 
43    740 

60  417  Ingwersen  Bros.,  appellees,  v.  F.  O.  Edgecombe, 

52  840  Receiver  of  the  Farmebs  &  Drovers  Bank  of 

54  Sol  Battle  Creek,  appellant,  et  al. 

_55      91 

I II  If^^  Filed  Novkmbkb  20,  18^4.    No.  5774. 

48    740 

_S8  187  Corporations:  Insolvency:  Dibectobs  and  Officebs:  Abuse 

OF  Tbust:  Distbibution  of  Assets.  The  relation  of  the 
directors  and  managiag  officers  of  an  insolvent  private  corpora- 
tion toward  the  property  and  assets  thereof  is  that  of  trasteee  for 
all  of  the  creditors.  Bach  officers  cannot  take  advantage  of 
their  position  to  secure  a  preference  for  themselves,  bnt  are  le- 
qaired  to  share  ratably  with  other  creditors. 

Appeal  from  the  district  court  of  Madison  couDtj. 
Heard  below  before  Allen,  J. 

The  facts  are  stated  in  the  opinion, 

Robinson  &  Heed,  for  appellant : 

The  directors  and  officers  of  the  corporation  are  trustees 
of  the  creditors  and  must  manage  the  property  and  assets 
with  strict  r^ard  to  their  interests;  and  if  the  directors 
and  officers  are  also  creditors,  while  the  insolvent  corpora- 
tion is  under  their  management,  they  cannot  secure  for 
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themselves  any  preference  or  advantage  over  other  cred- 
itors, {Haywood  v,  Lincoln  Lumber  Co.,  26  N.  W.  Rep. 
[Wis.],  187;  Marr  v.  West  Tennessee  Bank,  4  Cold.  [Tenn.], 
471 ;  KoeUer  v.  Black  River  Iron  Co.,  2  Black  [U.  8.], 
715;  Oarran  V,  Arkansas,  15  How.  [U.  S.],  306;  Rich^ 
ards  V,  New  Hampshire  Ins.  Co.,  43  N.  H.,  263;  Bradley 
V.  FarweU,  1  Holmes  [U.  S.  C.  C],  433,  Drury  v.  Q'oss, 
7  Wall.  [U.  a],  299;  Paine  v.  Lake  Erie  &  L.  R.  Co.,  31 
Ind.,  353;  Gas  Light  Co.  v.  Terrell,  L.  R.,  10  Eq.  [Eng.], 
168;  Hoyle  v.  Plaitsburgh  &  M.  R.  Co.,  64  N.  Y.,  315.) 

Powers  &  Hays,  contra. 

Post,  J. 

On  the  22d  day  of  June,  1891,  the  Farmers  &  Drovers 
Bank  of  Battle  Creek  issued  to  John  F.  Teidgen  a  certifi- 
cate of  deposit  in  the  usual  form  for  $5,000,  payable  Sep- 
tember 1,  1891,  and  bearing  interest  at  eight  per  cent  per 
annum.  On  the  9th  day  of  July  following  said  Teidgen, 
as  vice  president  of  said  bank,  for  the  purpose  of  securing 
the  said  certificate  of  deposit  executed  a  mortgage  whereby, 
in  behalf  of  the  bank,  he  conveyed  to  himself  a  lot  in  the 
village  of  Battle  Creek,  owned  and  occupied  by  said  bank 
as  a  place  of  business,  and  in  which  B.  Meyel,  the  cashier, 
also  joined.  On  the  15tii  day  of  the  same  month  the  said 
bank  was  by  this  court  adjudged  to  be  insolvent  and  the 
defendant  Edgecombe  nauied  as  receiver  to  wind  up  its 
business  under  the  direction  of  the  court.  On  the  11th 
day  of  March,  1892,  this  proceeding  was  commenced  by  the 
plaintiffs,  assignees  of  Teidgen,  in  the  district  court  of 
Madison  county,  to  foreclose  the  mortgage  above  mentioned. 
A  decree  having  been  allowed  by  the  district  court  in  ac- 
cordance with  the  prayer  of  the  petition,  the  cause  was  re- 
moved into  this  court  upon  the  appeal  of  the  receiver. 

The  numerous  propositions  discussed  by  counsel  in  the 
briefs  submitted  are  included  in  the  one  inquiry,  viz.,  is 
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the  mortgage  to  Teidgen  valid  as  against  the  receiver  of 
the  bank?  It  should  in  this  connection  be  noted  that  the 
plaintiffs  are  not  shown  to  be  bona  fide  holders  of  the  cer- 
tificate of  deposit,  and  do  not  in  fact  claim  any  equities 
superior  to  those  of  their  assignor.  In  addition  to  the  facts 
above  stated  it  is  disclosed  by  the  record  that  the  bank  had 
been  insolvent  for  some  considerable  time  immediately  pre- 
ceding the  date  shown  by  the  certificate  of  deposit^  and  was 
at  no  time  thereafter  able  to  pay  its  creditors  in  full.  The 
capital  stock  of  the  bank  was,  during  that  time,  held  by 
R.  H.  Maxwell,  who  was  president;  John  F.  Teidgen, 
vice  president ;  Ben.  Mey el,  cashier,  and  A.  H.  Hensel ;  said 
stockholders  all  being  members  of  the  board  of  directors 
thereof.  The  transactions  which  resulted  in  the  execution 
of  the  mortgage  are  best  understood  from  the  testimony  of 
the  parties  thereto.  For  instance,  Teidgen,  on  his  direct 
examination,  testified  for  the  plaintiffs  as  follows: 

Q.  State  in  full  and  in  detail  the  circumstances  under 
which  you  deposited  the  sum  of  $5,000  with  said  bank, 
and  whether  said  bank  ever  gave  you  security  for  the  pay- 
ment of  the  same;  and  if  so,  the  character  of  said  security, 
and  whether  the  amount  due  on  said  certificate  has  ever 
been  paid. 

A.  At  the  time  I  deposited  that  money,  Ben.  Meyel,  the 
cashier,  came  to  me  at  my  house  while  the  president  was 
not  at  home.  The  president  was  in  Lincoln,  Nebraska, 
and  wanted  me  to  advance  the  bank  $5,000.  I  did  not 
have  the  money,  but  drew  a  sight  draft  on  Ingwersen 
Bros.,  and  they  paid  it.  The  draft  was  for  that  sum. 
Ben.  Meyel,  the  cashier,  told  me  that  the  bank  wanted 
$5,000  for  a  couple  of  months.  *  *  *  During  that 
time  they  agreed  to  give  me  a  mortgage  on  the  building 
for  $5,000  and  have  done  it.  It  then  run  on  and  Ingwer- 
sen Bros,  wanted  their  money,  and  I  assigned  the  mortgage 
and  certificate  of  deposit  to  them  and  told  them  to  foreclose 
whenever  they  pleased.     The  cashier  wrote  the  mortgage 
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and  I  signed  it  as  vice  president  because  the  president  was 
not  tliere,  lie  being  in  Lincoln,  Nebraska.  I  don't  know 
whether  the  cashier  signed  the  mortgage  or  not.  The 
mortgage  covered  the  bank  building.  No  part  of  the  cer- 
tificate of  deposit  has  ever  been  paid  to  me.     *     *     * 

Q.  State  whether  or  not  the  cashier,  or  other  officers  of 
the  bank,  said  anything  about  giving  you  a  mortgage  to 
cover  said  certificate  of  deposit  at  the  time  you  deposited  the 
$5,000  in  the  bank ;  and  if  so,  what  was  said  in  regard  to 
it  and  who  said  it? 

A.  The  cashier  did,  if  anything  should  go  wrong. 

Q.  Did  the  cashier  or  other  stockholder  of  the  bank 
afterward  say  anything  to  you  about  giving  a  mortgage, 
and  if  so  what? 

A.  I  donH  remember  what  they  said,  only  I  got  the 
mortgage. 

Meyel,  the  cashier,  testified  for  the  plain tifis  as  follows: 

Q.  What  was  paid  by  you  to  Teidgen  in  regard  to  giv- 
ing security  for  this  loan? 

A.  Why  I  told  him  at  the  time  we  would  secure  him 
with  the  bank  building  in  case  the  bank  should  get*  tight 
or  embarrassed  so  that  they  was  going  to  close  it  up. 

Q.  Now,  then,  on  this  day  when  he  advanced  this  loan, 
he  was  not  to  have  security  unless  the  bank  should  after- 
wards become  embarrassed? 

A.  No;  if  the  bank  was  in  good  sound  condition  we 
wouldn't  give  him  the  security  and  would  not  want  to  have 
it  recorded. 

Q.  Your  talk  with  John  Teidgen  was  to  depend  upon 
whether,  afterwards,  there  was  danger  of  the  bank  going 
into  the  hands  of  a  receiver? 

A.  The  bank  was  in  condition  then  to  go  into  the  receiv- 
er's hands.  When  I  borrowed  the  money  the  understand- 
ing was  he  was  to  get  security. 

Q.  But  isn't  it  a  fact  if  everything  went  right  he  was 
not  to  have  security  ? 

A*   X  es. 
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The  facts  clearly  established  by  the  foregoing  evideuce 
are  that  the  money  represented  by  the  certificate  of  deposit 
was  voluntarily  advanced  by  Teidgen  for  the  purpose  of 
relieving  the  immediate  necessity  of  the  bank  without  any 
definite  agreement  for  security,  and  that  the  purpose  of  the 
mortgage  was  to  give  preference  to  his  claim  as  a  general 
creditor  thereof.  The  question,  tlierefore,  of  the  authority 
of  the  bank  to  raise  money  by  mortgage  upon  its  real  estate 
to  meet  its  current  obligations  is  not  here  presented.  The 
vital  question  in  this  record  is  the  character  of  the  relation 
which  the  directors  and  managing  officers  of  an  insolvent 
corporation  bears  toward  its  creditors.  That  such  officers 
are  not  trustees  in  the  technical  sense  of  the  term  is 
apparent,  and  yet  it  is  well  settled,  both  by  authority 
and  on  principle,  that  they  are  within  the  rule  which 
guards  and  regulates  dealings  between  trustee  and  cestui  que 
trust  But  the  application  of  that  rule  has  resulted  in  a 
diversity  of  opinion.  It  is  maintained  by  some  courts 
that  unless  prevented  by  charter  or  the  operation  of  stat- 
ute in  the  nature  of  bankrupt  law^,  insolvent  corporations 
possess  the  same  power  to  make  preference  among  their 
creditors  as  natural  persons.  But  the  view  which  may  be 
said  to  rest  upon  the  soundest  reasons  and  is  sanctioned  by 
the  decided  weight  of  authority  is  that  when  a  corporation 
becomes  insolvent,  its  property  and  assets  constitute  a  trust 
fund  for  the  benefit  of  its  creditors,  and  that  the  directors 
and  officers  in  possession  thereof,  being  trustees  for  all  the 
creditors,  cannot  take  advantage  of  their  position  to  secure 
a  preference  for  themselves,  but  must  share  ratably  with 
the  other  creditors.  (See  Haywood  v.  Lincoln  Lumber  Co., 
64  Wis.,  639;  Hopkins'  Appeal,  90  Pa.  St.,  69;  Sicardi  v. 
Keystone  Oil  Co.,  149  Pa.  St.,  139;  Olney  v.  Conamicut 
Land  Co.,  16  R.  I.,  597;  Rov^e  v.  Merchants  Nat,  Banky 
46  O.  St.,  493;  Hays  v.  Citizens  Bank,  51  Kan.,  635; 
Thompson  v.  Huron  Lamher  Co.,  4  Wash.  St.,  600;  Corey 
V.  Wadsworth,  11  So.  Rep.  [Ala.],  350;  Adams  v.  Kehlor 
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Milling  Co.,  35  Fed.  Rep.,  433;  2  Morawetz,  Corporations, 
787,  803;  Beach,  Private  Corporations,  241  et  seq.)  In 
Wait,  Insolvent  Corporations,  section  162,  it  is  declared: 
^*Tbe  practical  working  of  the  rule  sustaining  corporate 
preferences  ia  monstrous.  The  unpreferred  creditors  have 
only  a  myth,  or  shadow  left  to  which  resort  can  be  had 
for  payment  of  their  claims,  a  soulless,  fictitious,  unsub- 
stantial entity  that  can  be  neither  seen  nor  found.  The 
capital  and  assets  of  the  corporation,  the  creditors'  trust 
fund,  may,  under  this  rule,  be  carved  out  and  appor- 
tioned among  a  chosen  few,  usually  the  family  connections 
or  immediate  friends  of  the  officers  making  the  preference. 
This  rule  of  law  is  entitled  to  take  precedence  among  the 
many  reckless  absurdities  to  be  met  with  in  cases  affecting 
corporations  as  being  a  manifest  travesty  upon  natural 
justice.''  Nor  is  the  fact  that  the  advancement  was  in  this 
instance  for  the  accommodation  of  the  bank  material, 
since,  as  we  have  seen,  the  rights  of  Teidgen  were  those  of 
a  general  creditor  only.  Transactions  of  the  character  here 
involved  are  voidable  by  the  corporation,  its  stockholders 
or  creditors  (1  Beach,  Private  Corporations,  242);  and  the 
right  of  the  bank  to  interpose  the  illegality  of  the  mort- 
gage as  a  defense  passed  to  the  receiver  under  the  order  of 
this  court  It  follows  that  the  decree  of  the  district  court 
must  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings therein. 

Beyersed  and  bemanded. 
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-S-iS;        Nebraska  Mortgage  Loan  CJompany,  appellee,  v. 

49    746 

^  io9|  J.  H.  Van  Klobter,  Impleaded  with  George 


^  J^fj  F.  Blust  &  Company,  appellants. 

Filed  Noyembbb  20,  1894.    No.  562^. 


56    461 
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1.  Estoppel:  Pleading.     An  estoppel,  to  be  available  aaacanae 

of  action  or  defense,  most  be  specially  pleaded. 

2.  Lease:  Cancellatiok  of  Assignment:  Subrogation:  Qui- 

eting Title.    Evidence  examined,  and  held  to  sustain  the  de- 
cree appealed  from. 

Appeal  from  the  district  oourt  of  Douglas  oountjr. 
Heard  below  before  Doane,  J. 

A  statemeot  of  the  case  appears  in  the  opinion. 

James  B,  Meikle  and  Lyman  0.  Perley,  for  appellants: 

The  assignment  of  the  lease  to  Van  Kloster  was  valid, 
and  was  recognized  as  such  by  the  corporation  and  all  other 
parties  who  had  any  connection  with  the  transaction. 
(Singer  Mfg.  Co.  v.  Doggett,  16  Neb.,  609 ;  TooUe  v.  El- 
guttevy  14  Neb.,  158;  HaUiday  v.  Briggs,  15  Neb.,  223; 
Roberts  v.  Beatty^  2  Pen.  &  W.  [Pa.],  63;  Dunbar  v. 
Bawlesy  28  Ind.,  225.)  Van  Kloster,  by  making  payments 
on  account  of  the  company,  became  subrogated  to  its  rights 
in  the  premises,  at  least  to  the  extent  of  the  amount  paid. 
{Aldrich  v.  Cooper,  2  Lead.  Cas.  Eq.  [Eng.],  230;  Pom- 
eroy,  Equity  Jurisprudence,  sea  1211.) 

The  appellee  should  not  be  allowed  to  deny  that  Van 
Kloster  has  a  good  and  valid  title  to  the  leasehold,  and 
that  the  assignment  by  him  to  George  F.  Blust  transferred 
the  title  absolutely  as  security  for  the  note  given  to  the  lat- 
ter. {Grant  v.  Oropsey^  8  Neb.,  205;  Knights  v.  Wiffen,  5 
L.  R.,  Q.  B.  [Eng.],  660 ;  Henry  v.  Vliet,  33  Neb.,  130; 
Marl'ham  v.  0^  Connor ^  52  Ga.,  183.) 
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L,  D.  Holmes  J  contra: 

Possession  of  property  is  notice  to  all  the  world  not  only 
of  the  possession  itself,  but  of  the  right,  title,  and  interest 
of  the  possessor.  {Shaw  v.  Spenoer,  100  Mass.,  382 ;  UfU  v. 
May,  5  Neb.,  157;  McHugh  v.  Smiley,  17  Neb.,  630; 
Parka  v.  Jackson,  11  Wend.  [N.  Y.],  464.) 

If  the  landlord  accepts  rent  from  the  assignee,  the  latter 
becomes  a  tenant.  {Heder  r.  Eckstein,  50  How.  Pr.  [N. 
Y.],  445;  (yKeefe  v.  Kennedy,  3  Ciiah.  [Mass.],  325; 
Shattuck  V.  Looejoy,  8  Gray  [Mass.],  204;  Indianapolis 
Manufacturing  &  Carpenters  Union  v.  Cleveland,  C,  C  & 
I.  R,  Co.,  45  Ind.,  281.) 

Estoppel,  to  be  available  as  a  defense  in  an  action,  must 
be  specially  pleaded.  {McCormick  v,  Keith,  8  Neb.,  142; 
Schribar  v.  PUxU,  19  Neb.,  629;  Norwegian  Plow  Co.  v. 
Hainer,  21  Neb.,  689.) 

Post,  J. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Douglas  county  setting  aside  and  canceling  certain  assign- 
ments of  a  leasehold  interest  in  a  lot  or  parcel  of  land  in 
the  city  of  Omaha,  and  quieting  the  title  of  the  plaintiff 
thereto  as  against  the  defendants.  The  facts  shown  by  the 
record  are,  in  substance,  as  follows:  On  the  24th  day  of 
June,  1886,  Elizabeth  Kountz,  the  owner  of  said  property, 
leased  it  to  one  Frederick  Anderson,  for  the  period  of 
twenty  years,  and  the  latter  thereafter  erected  the  buildings 
in  controversy  upon  the  demised  premises.  On  the  8th 
day  of  November,  1889,  said  Anderson,  by  a  written  as- 
signment, transferred  to  the  appellee,  the  Nebraska  Mort- 
gage Loan  Company  (hereafter  called  the  ''Loan  Com- 
pany^'), all  of  his  right,  title,  and  interest  under  and  by 
virtue  of  said  lease  for  the  expressed  consideration  of 
$2,500,  and  procured  his  brother,  Nels  Anderson,  who  ap- 
pears to  have  had  an  interest  therein,  to  execute  to  appellee 


748  NEBRASKA  REPORTS.  [Vol.  42 

Nebraska  Mortgage  Loan  Co.  v.  Van,Kloster. 

an  instrument  in  the  form  of  a  bill  of  sale,  whereby  he  re- 
leased and  transferred  to  the  latter  all  of  his  interest  under 
or  by  virtue  of  said  lease.  Afterward,  on  the  15ih  day 
of  the  same  month,  Frederick  Anderson  executed  and  de- 
livered to  the  Loan  Company  a  deed,  whereby  he  conveyed 
to  it  all  of  his  estate  in  the  leased  property.  The  convey- 
ances aforesaid  were  all  recorded  and  the  Loan  Company, 
by  its  agent,  took  possession  on  the  day  first  named,  and 
has  remained  in  possession  continuously  since  that  date. 
On  the  14th  day  of  November,  1889,  J.  H.  Van  Kloster, 
who  was  then  president  of  the  Loan  Company,  procured 
Frederick  Anderson  to  indorse  on  the  lease  first  mentioned 
an  assignment  to  himself.  The  title  appears  to  have  re- 
mained thereafter  undisturbed  until  the  1st  day  of  May, 
1890,  when  Van  Kloster  executed  an  assignment  of  the  lease 
to  George  F.  Blust  as  collateral  security  for  his  individual 
pre-existing  indebtedness,  amounting  in  the  aggregate  to 
$1,840.  On  the  25th  day  of  June  following  he  executed  a 
note  for  the  amount  of  his  indebtedness  to  Blust,  and  at  the 
same  time  executed  a  further  assignment  of  his  rights  under 
the  lease,  together  with  all  buildings  and  improvements 
on  the  property  in  controversy.  During  all  of  the  time, 
between  November  8,  1889,  and  August  1,  1890,  the  stock 
of  the  Loan  Company  was  owned  by  Van  Kloster  and  one 
Johnson,  the  former,  as  we  have  seen,  acting  as  president, 
while  the  latter  was  secretary  and  treasurer  thereof.  It  is 
claimed  by  the  plaintiff  company  that  the  assignment  of 
November  14,  1889,  was  for  its  benefit,  and  that  the  sub- 
sequent assignment  by  Van  Kloster  to  Blust,  as  security  for 
the  individual  indebtedness  of  the  former,  was  a  fraud 
against  it.  The  defendants  George  F.  Blust  &  Co.,  who 
have  succeeded  to  whatever  interest  was  acquired  by  George 
F.  Blust  through  the  assignment  to  him,  filed  a  cross- 
petition,  in  which  they  seek  to  have  their  rights  determined, 
and  for  a  decree  of  foreclosure,  etc. 

1.  The  first  contention  on  this  appeal  is  that  the  assign- 
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ment  to  Van  Kloster  was  for  his  individual  benefit^  and 
was  so  recognized  and  treated  by  the  Loan  Company;  but 
the  finding  of  the  district  court  was  in  favor  of  the  Loan 
Company  on  that  issue,  and  is,  we  think,  fully  warranted 
by  the  evidence,  and  will  not  now  be  disturbed. 

2.  It  is  next  contended  that  Van  Kloster  advanced  the 
consideration  paid  to  Anderson,  and  that  he  became  thereby 
subrogated  to  whatever  rights  the  Loan  Company  might 
have  acquired  by  an  assignment  of  the  lease*  Upon  that 
issue,  also,  the  finding  was  in  favor  of  the  Loan  Company, 
and  with  the  finding  we  are  entirely  satisfied.  It  is  clear 
from  the  testimony  of  Van  Kloster  that  in  the  purchase 
of  the  lease  he  was  acting  for  and  in  behalf  of  the  Loan 
Company,  and  that  the  claim  of  personal  ownership  thereof 
is  an  afterthought;  and  if  we  assume  that  he  did  in  fact 
advance  the  consideration,  a  proposition  strongly  contro- 
verted by  the  evidence,  it  does  not  follow  that  he  could 
have  asserted  title  to  the  lease  as  against  the  company, 
since  by  his  own  showing  his  relation  to  the  latter  was  that 
of  a  trustee.  (1  Beach,  Private  Corporations,  241.) 

3.  It  is  urged,  finally,  that  the  Loan  Company  is  es- 
topped to  assert  title  as  against  Blust  by  reason  of  the 
statements  of  Van  Kloster  at  the  time  of  the  assignment 
by  him,  to  the  effect  that  it,  the  company,  had  no  interest 
in  the  lease;  but  the  estoppel  relied  on,  even  if  sufficient 
in  law,  is  not  available  in  this  action,  for  the  reason  that 
it  is  not  pleaded.  (See  MeOormiok  v.  Keiih^  8  Neb.,  142; 
Schribar  v.  PlaJtty  19  Neb.,  629;  Norwegian  Plow  Co,  v, 
Hainer^  21  Neb.,  689.)  But  the  rule  of  estoppel  can  have 
no  application  to  the  facts  of  this  case.  Mr.  Smith,  the 
representative  of  Blust  in  the  transaction  which  resulted 
in  the  assignment,  testified  as  follows:  '^  Well,  during  the 
course  of  the  negotiation  I  remember  asking  him  [Van 
Kloster]  if  Johnson  had  any  interest  in  the  lease.  He 
said,  'No,  sir;  the  lease  is  made  out  to  me,  isn't  it?'  I 
said,  'Yes,  it  is.'     I  just  merely  asked,  that  is  all.     I  had 


750  NEBRASKA  REPORTS.  [Vol.-  42 


42    7.V) 
56    457 


ZiGlke  Y.  State. 


the  utmost  confidence  in  what  Van  Kloster  told  me.     It 

was  prima  facte  evidence  to  me  that  it  belonged  to  him  if 

made  out  in  his  name.''     Van  Kloster^  who  was  called  by 

the  defendants,  testified  positively  that  he  was  not  asked  if 

the  Loan  Company  had  an  interest  in  the  lease.     The  prior 

assignment  to  the  Loan  Company,  it  should  be  remembered, 

was  then  of  record,  and  the  company,  by  its  tenants,  in 

the  undisputed  possession  of  the  property  in  controversy. 

The  defendants  were   clearly  chargeable  with   notice  of 

the  rights  of  the  Loan  Company  at  the  time  they  took  the 

assignment  under  which  they  claim.     It  follows  that  they 

cannot  claim  protection  ns  bona  fide  purchasers.    It  follows, 

also,  that  the  decree  of  the  district  court  is  right  and  must 

be 

Affirmed. 


42    750 

f^  Edward  Zielke  v.  State  op  Nebraska. 


FiLBD  NOVKMBBB  20, 1894.     No.  tt814. 

1.  Intoxioating  Liquors:  License:  Notice  of  Applicatiok. 

Two  weeks'  notice  of  an  application  for  liqnor  license  is  essen- 
tial to  confer  jurisdiction  upon  the  county,  city,  or  Tillage  board 
to  which  it  is  addressed,  and  a  license  issued  without  the  statu- 
tory notice  will  be  held  void  even  in  a  collateral  proceeding. 

2.  :  Validity  of  License  Issued  Without  Payment  of 

Fee.  The  county,  city,  and  village  boards  of  this  state  have  no 
authority  to  issue  liquor  license  on  credit,  and  a  license  issued 
without  payment  in  full  of  the  fee  prescribed  therefor  is  void. 

Error  to  the  district  court  for  Wayne  county.     Tried 
below  before  Jackson^  J. 

See  opinion  for  statement  of  the  case. 

J.  A,  Berry  and  Frank  Fuller^  for  plaintiff  in  error, 
cited:  State  v.  Bays,  31  Neb.,  514;  11  Am.  &  Eug.  Ency. 


Vol.  42]       SEPTEMBER  TERM,  1894.  751 


Zlelke  V.  State. 


Law,  638 ;  State  v.  Brandon,  28  Ark.,  410;  Black,  Intoxi- 
cating Liquors,  pp.  158-221;  State  v.  Baiim,^  27  Neb.,  476. 

Gteorge  J?.  Sastinga,  Attorney  General^  A.  A.  Wdch^  and 
W,  It,  Rose^  for  the  state: 

The  action  taken  by  the  village  board  before  the  expira- 
tion of  the  two  weeks'  notice  of  the  application  for  license 
was  void.  The  license  was  invalid  and  was  no  protection 
to  plaintiff  in  error.  {Pdton  v.  Drummond^  21  Neb.,  492; 
StaJte  t7.  Moore,  1  Jones  [N.  Car.],  276  ;  Brown  v,  IaUz,  36 
Neb.,  528;  Hollembaek  v.  Drake,  37  Neb.,  680.) 

There  is  no  authority  to  issue  a  license  without  appoint- 
ing a  time  to  hear  the  remonstrances  on  file.  {StcUe  v.  Reyn^ 
olds,  18  Neb.,  431;  Vanderlip  v.  Derby,  19  Neb.,  165; 
StaU  V.  Hanlon,  24  Neb.,  608.) 

If  accused  has  not  paid  his  fee,  the  license  is  void  and 
he  is  liable  to  prosecution.  (Pleuler  v.  State,  11  Neb.,  576 ; 
StaU  V.  Lydick,  11  Neb.,  366;  Eouaer  v.  StaU,  18  Ind., 
106;  Dudley  v.  StaU,  91  Ind.,  312;  Claw  v.  Hardy,  31 
Neb.,  35;  StaU  v.  Fisher,  33  Wis.,  154.) 

Post,  J. 

The  plaintiff  in  error  was  by  the  district  court  for  Wayne 
county  convicted  of  selling  and  keeping  for  sale  intoxicat- 
ing liquors  without  license  therefor,  and  brings  the  judg- 
ment into  this  court  for  review  upon  all^ations  of  error. 
Inasmuch  as  the  assignments  all  relate  to  the  legality  of 
the  proceedings  relied  on  by  the  plaintiff  in  error  as  a  jus- 
tification, it  is  deemed  proper  to  set  out  in  detail  such  parts 
of  the  record  as  bear  upon  that  subject. 

On  the  18th  day  of  May,  1893,  the  plaintiff  in  error 

filed  with  the  clerk  of  the  village  of  Carroll  the  following 

petition : 

"Carroll,  Neb.,  May  18,  1893. 

^*  To  the  Board  of  Village  TrtLsUes:  I,  the  undersigned, 

apply  for  a  license  for  the  sale  of  malt,  spirituous,  and 
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vinous  liquors  to  be  carried  on  at  Carroll,  Wayne  county, 
Nebraska,  for  a  period  of  one  year,  beginning  on  tlie  30th 
day  of  June,  1893,  and  ending  on  the  1st  day  of  May,  1894. 

"Edward  Zielke." 
On  the  30th  day  of  the  same  month  there  was  filed  with 
the  village  clerk  a  remonstrance  by  twelve  persons,  de- 
scribed as  "residents  of  the  village  of  Carroll,"  against 
the  allowance  of  a  license  to  the  petitioner,  on  the  ground 
that  the  petition  was  defective  in  form  and  not  signed  by 
a  majority  of  the  resident  freeholders  of  said  village.  It 
seems  that  no  action  was  taken  on  the  foregoing  petition  or 
remonstrance,  but  on  the  13th  day  of  June  a  second  peti- 
tion was  filed,  of  which  the  following  is  a  copy : 

"2b  the  Board  of  Village  Ti'ustees  of  the  Village  of  Car- 
roUy  Wayne  Courdy^  State  of  Nebraska:  Your  petitioners, 
whose  names  are  hereto  subscribed,  respectfully  represent  that 
they  all  are  resident  freeholders  of  Carroll,  Wayne  county, 
Nebraska,  in  the  county  and  state  aforesaid;  that  Edward 
Zielke  is  desirous  of  obtaining  a  license  for  the  sale  of  malt, 
spirituous  and  vinous  liquors,  to  be  carried  on  at  Carroll, 
Wayne  county,  Nebraska,  in  said  county  and  state;  that 
the  said  Edward  Zielke  is  a  man  of  respectable  character 
and  standing,  and  is  a  resident  of  the  state  of  Nebraska; 
wherefore  your  petitioners  pray  that  a  license  to  sell  malt, 
spirituous,  and  vinous  liquors,  to  be  sold  at  the  place  above 
specified,  be  granted  to  said  Edward  Zielke  Tor  the  period 
of  one  year,  beginning  on  the  3d  day  of  June,  1893,  and 
ending  on  the  Ist  day  of  May,  1894,  upon  his  compliance 
with  the  provisions  of  law  requiring  the  payment  of  license 
money  fees,  and  giving  a  bond  in  that  behalf  made;  and 
your  petitioners  will  ever  pray. 

"C.  Mast. 

"0.  M.  Mathews. 

"R.  Buck. 

"W.  8.  Myeks. 

"  Mbs.  Margaret  Peters. 


Vol.  42]       SEPTEMBER  TERM,  1894.  753 


Zielkc  V.  State. 


"Filed  in  my  office  January  13,  1892. 

"C.  M.  Andrews, 

There  was  filed  a  further  remonstanoe  in  the  following 
words: 

"To  the  Tovm  Board  of  Trustees  of  the  Town  of  CarroU, 
Wayne  County,  Nebraska:  We,  the  undersigned,  residents 
and  freeholders  of  the  town  of  Carroll  aforeeaid^  object^ 
protest,  and  remonstrate  against  the  issuing  by  your  board 
of  a  license  to  Edward  Zielke  to  sell  malt,  spirituous,  and 
vinous  liquors  'within  said  town,  for  the  reasons  stated  in 
the  remonstrance  now  on  file  with  the  town  clerk.  [Signed 
by  Mrs.  K,  B.  Northrop  and  nineteen  others.] 

"Filed  in  my  office  June  16th,  1893,  at  6  o'clock. 

"C.  M.  Andrews, 

*' Clerk.'' 

At  a  meeting  of  the  village  board  held  on  the  day  last 
named  the  following  proceedings  were  had,  quoting  from 
the  record: 

"  Motion  by  J.  P.  Brenner  and  seconded  by  C.  H.  Wolf, 
that  remonstrance  filed  July  16,  1893,  shall  not  be  consid- 
•ered.  Carried.  Ayes — C.  H.  Wolf,  J.  P.  Brenner,  T. 
W.  Shirts.  Nays — John  Beach.  To  which  action  the  re- 
monstrators  object* 

"Motion  made  by  J.  P.  Brenner  and  seconded  by  C.  H. 
Wolf,  that  petition  of  Edward  Zielke  be  considered.  Car- 
ried.   Ayes — Wolf,  Brenner,  and  Shirts.    Beach  not  voting, 

"  Motion  made  by  J.  P.  Brenner  and  seconded  by  C.  H. 
Wolf,  that  the  second  clause  in  remonstrance  be  not  con- 
sidered. Carried.  Ayes — J.  P.  Brenner,  C.  H.  Wolf,  T. 
W.  Shirts.     Nays — John  Beach. 

"Remonstrators  object  to  the  board  proceeding  further  in 
the  matter,  for  the  reason  that  the  petition  was  not  filed  at 
the  time  the  notice  was  published  and  not  on  file  as  stated 
in  the  notices  published,  and  was  not  filed  until  the  13th 
day  of  Jane. 
52 
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''The  applicant  now  moves  the  board  of  trustees  for  a 
consideration  of  his  application  for  final  determination. 
To  which  the  remonstrators  object,  and  ask  leave  to  intro- 
duce evidence  in  support  of  the  remonstrators. 

"  Motion  was  made  by  C.  H.  Wolf  and  seconded  by  J.  P* 
Brenner,  that  license  bQ  granted  Edward  Zielke.  Carried. 
Ayes— C.  H.  Wolf,  J.  P.  Brenner,  T.  W.  Shirts.  Nays- 
John  Beach. 

''Remonstrators  appeal  from  the  decision  of  the  trustees 
and  ask  the  clerk  to  immediately  furnish  a  transcript  of  the 
records  in  this  matter,  and  tender  him  the  fees. 

"  It  is  therefore  considered :  First,  That  the  applicant  has 
complied  with  the  law,  and  is  entitled  to  a  license  for  the 
sale  of  malt,  spirituous,  and  vinous  liquors  during  the  pres- 
ent fiscal  year,  upon  his  filing  a  bond  as  required  by  law 
and  complying  with  the  ordinances  of  the  village  of  Car- 
roll in  such  cases  made  and  provided.  From  which  find- 
ing remonstrators  appeal. 

"Adjourned.  0.  M.  Andrews. 

"F.  A.  Bebby, 

On  the  19th  day  of  the  same  month  the  remonstrators 
perfected  their  appeal  by  filing  in  the  office  of  the  clerk  of 
the  district  court  of  Wayne  county  a  transcript  of  the  pro- 
ceedings of  the  village  board ;  and  two  days  later  the  bond 
of  the  plaintiff  in  error  was  approved  by  three  members  of 
the  board.  On  the  22d  day  of  July  the  plaintiff  in  error 
paid  to  the  village  clerk  $126  in  cash  and  executed  three 
notes  in  favor  of  the  village  trustee  for  %\2b  each,  and  the 
clerk  thereupon  issued  to  him  a  license  for  the  remainder 
of  the  municipal  year. 

1.  It  was  disclosed  on  the  trial  in  the  district  court  on  the 
5th  day  of  October,  1893,  that  the  notes  above  mentioned 
were  still  unpaid.  We  find  in  the  record  no  reference  to  a 
notice  of  any  kind  except  the  mention  thereof  in  the  ob- 
jection of  the  remonstrators,  and  it  is  apparent  that  the 
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notice  essential  to  confer  jurisdiction  upon  the  board  to  act 
in  the  premises  was  not  and  could  not  have  been  given* 
The  first  petition  was  not  even  a  decent  pretense  of  com- 
pliance with  the  statutory  condition,  and  it  would  be  dis- 
crediting both  the  intelligence  and  honesty  of  the  trustees 
of  the  village  to  presume  that  it  had  been  seriously  enter- 
tained by  them.  Jurisdiction  is,  by  chapter  50,  Compiled 
Statutes,  conferred  upon  the  various  municipal  bodies  of 
the  state  to  license  the  sale  of  intoxicating  liquors  upon 
the  petition  of  the  requisite  number  of  resident  freeholders 
thereof,  and  not  otherwise;  and  while  the  petition  of  June 
13  was  probably  insufficient  because  not  signed  by  a  ma- 
jority of  the  resident  freeholders,  that  fact  was  not  dis- 
closed by  the  paper  itself,  hence  it  was,  we  will  assume^ 
sufficient  to  confer  upon  the  board  authority  to  act;  but  the 
order  allowing  the  license  was  made  on  June  16,  or  three 
days  subsequent  to  the  filing  of  that  petition.  It  is  obvi- 
ous, therefore,  as  we  have  seen,  that  no  attempt  was  made 
to  comply  with  the  requirement  of  section  2  of  the  liquor 
law  for  two  weeks'  notice  of  the  application.  The  provis- 
ion in  question  is  neither  doubtful  nor  ambiguous.  ^'No- 
action  shall  be  taken  upon  said  application  until  at  least 
two  weeks'  notice  of  the  filing  of  the  same  has  been  given 
by  publication,"  eta  More  imperative  language  could  not 
have  been  used;  nor  is  the  question  of  the  construction 
thereof  a  new  one  in  this  court.  It  was  said  in  Pelton  v. 
Drummondy  21  Neb.,  492,  that  "the  county  (city  or  village) 
board  has  no  authority  to  take  any  action  thereon  until 
the  expiration  of  the  time  during  which  notice  must  be 
given.  Any  actiou  taken  by  them  before  the  expiration 
of  the  two  weeks  will  be  void;''  and  the  same  principle 
is  distinctly  recognized  in  State  v.  lieynoldsj  18  Neb.,. 
431;  Vanderly  v.  De7*by,  19  Neb.,  165;  State  v.  Web€7\ 
20  Neb.,  467;  State  v.  Hanlon,  24  Neb.,  608;  Brown  v. 
Lutz,  36  Neb.,  528,  and  HoUembaek  v.  Drake,  37  Neb., 
680.     The  subject  here  involved  is  not  that  of  a  mere 


56  NEBRASKA  REPORTS.  [Vol.  42 


Zielke  v.  State. 


irregularity  or  informality  in  the  proceedings  before  the 
board.  The  rules  applicable  to  that  class  of  cases  are, 
therefore,  foreign  to  the  present  inquiry.  The  notice, 
which  is  the  jurisdictional  process  and  which  is  essential 
to  confer  upon  the  village  board  authority  to  act  in  all  such 
oases,  was  entirely  wanting.  It  follows  that  the  license 
was  issued  without  authority,  and  the  trial  court  rightly 
held  that  it  was  no  protection  to  the  accused  in  this  prose- 
cution. 

2.  The  judgment  is  right  for  another  reason.  Assuming 
the  proceedings  of  the  board  to  have  been  in  all  respects 
regular,  there  was  still  no  authority  for  the  issuing  of  the 
license  without  payment  in  full  of  the  license  fee.  The 
payment  into  the  village  treasury  of  the  sum  of  $500  was 
just  as  essential  to  a  valid  license  as  the  petition  or  notice. 
The  proposition  that  the  several  municipal  bodies  can,  un- 
der the  provisions,  of  our  statute,  license  the  pale  of  liquors 
on  the  credit  of  the  license  is  not  entitled  to  serious  con- 
sideration, and  a  license  so  issued  is  not  voidable  merely, 
but  void  in  a  sense  that  it  may  be  assailed  even  in  a  collat- 
eral proceeding. 

8.  It  is  observable  from  the  record  that  the  appeal  was 
perfected  within  three  days  after  the  final  order  of  the 
board,  and  that  the  license  was  not  issued  until  more  than 
a  month  thereafter.  It  does  not  appear  that  the  appeal  has 
been  determined  by  the  district  court,  and  we  assume  that 
it  is  still  undisposed  of  therein.  We  are  asked  on  that  re- 
cord to  declare  the  license,  although  prematurely  issued,  to 
be  a  sufficient  protection  pending  the  appeal,  unless  revoked 
by  the  village  bqard  voluntarily  or  in  obedience  to  a  writ 
of  mandamua.  The  question  of  the  effect  to  be  given  a 
license  pending  appeal  where  the  action  complained  of  is  a 
mere  irr^ularity  or  error  of  judgment  by  the  board  grant- 
ing it  is  not  presented;  but  it  is  clearly  no  protection  to  the 
license  in  a  case  like  that  before  us.  To  hold  otherwise 
would  be  to  permit  the  board  to  accomplish  by  indirection 
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that  which  it  is  powerless  to  do  directly.    There  is  uo  eiror 
in  the  record  and  the  judgment  is 

Affirmed. 


John  Lanham  v.  First  National  Bank  of  Crete. 


Filed  Novicmbeb  20,  1894.    No.  6722. 

Action  to  Beoover  Penalty  for  Taking  Usurious  In- 
terest: Limitation.  The  limitation  of  two  years  within 
which  an  action  nnder  the  provisions  of  section  5198,  Revised 
Statutes,  United  States,  may  be  commenced  for  the  recovery 
iVom  a  national  bank  of  twice  the  amount  of  usury  paid  to  it 
dates  from  the  actual  payment  ot  such  interest,  and  not  from 
the  bank's  reservation  of  it  from  the  original  loan  by  way  of 
discount.  Following  First  Nat  Bank  of  Dorchester  v.  StnWi,  36 
Neb.,  199,  and  Smith  o.  First  Nat,  Bank  of  Crete,  42  Neb.,  687. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  Gaslin,  J. 

Abbott  &  Abbott  J  for  plaintiff  in  error. 

F.  L  Fo88,  contra. 

Harrison,  J. 

This  action  was  instituted  by  plaintiff  in  error  to  re- 
cover of  the  First  National  Bank  of  Crete  double  the 
amount  of  interest  which  he  alleged  was  paid  to  it  by  him 
pursuant  to  the  terms  of  a  '^  usurious  transaction."  The 
original  petition  contained  three  distinct  counts  or  causes 
of  action.  The  bank  demurred  to  the  first  and  second 
causes  of  action,  and  the  court  sustained  the  demurrer.  The 
plaintiff  then  applied  for  leave  to  amend  the  third  count, 
which  was  granted  and  the  amendment  made.  The  third 
count  as  amended  was  then  demurred  to  by  the  bank,  the 
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<lemurrer  sustained,  and  the  action  dismissed  at  plaintiff's 
<K)sts  and  brought  to  this  court  by  ])laintiff  by  petition  in 
«rror.  Since  the  hearing  of  the  case  in  the  district  court 
the  case  of  First  NaL  Bank  of  Dorchester  v.  Smith  has 
been  decided  by  this  court  (36  Neb.,  199),  &nd  the  doctrine 
therein  announced,  it  is  conceded  by  plaintiff,  sustains  the 
ruling  of  the  district  court^upon  the  demurrer  to  the  first 
and  second  counts  of  the  petition,  and  three-fourths  of  the 
amount  which  is  declared  upon  as  a  cause  of  action  in  the 
third  count  thereof,  and  the  only  contention  which  he  now 
makes  is  that  as  to  the  sum  of  $75  of  the  amount  included 
in  the  third  count  of  the  petition  the  demurrer  should  not 
have  been  sustained.  The  demurrer  was  sustained,  as  we 
gather  from  an  examination  of  the  record,  on  the  ground 
that  the  action  was  not  commenced  within  two  years  after 
the  occurrence  of  the  alleged  usurious  transaction,  and 
hence  was  barred  by  limitation.  The  third  count  of  the 
petition  as  amended  was  as  follows:  **Tl)e  plaintiff  alleges 
that  he  paid  the  defendant  the  further  sum  of  $300  as  usu- 
rious interest,  as  follows:  That  on  or  about  the  24th  day 
of  July,  1888,  he  borrowed  from  the  defendant  the  sum  of 
$2,500,  and  that  it  was  then  agreed  between  the  parties 
that  the  said  plaintiff  should  pay  to  the  defendant  interest 
on  said  sum  at  the  rate  of  twelve  \yev  cent  per  annum,  and 
that  in  pursuance  of  such  agreement  the  defendant  did,  on 
the  24th  day  of  July,  1888,  deduct  and  retain  from  said 
sum  of  $2,500  the  sum  of  $75,  as  and  for  interest  thereon 
at  the  agreed  rate  for  three  months,  and  that  at  the  date  of 
the  maturity  of  said  note  the  same  was  renewed  from  time 
to  time,  once  every  three  months,  for  a  longer  period  of 
nine  months,  the  last  interest  payment  being  April  24, 1889, 
and  that  at  each  and  every  renewal  thereof  interest  at  the 
agreed  rate  was  paid  to  and  received  and  retained  by  the 
said  defendant,  and  that  dining  said  year  this  plaintiff  paid 
to  said  defendant  the  said  sum  of  $300,  which  usurious  in- 
terest was  by  the  defendant  knowingly,  willfully,  and  cor- 
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riiptly  charged,  reserved,  aYid  taken  from  the  plaintiff  in 
pursuance  of  said  usurious  agreement,  and  the  plaintiff  al- 
leged that  on  the  24th'  day  of  July,  1889,  he  paid  to  the 
defendant  the  sum  of  $2,500,  so  as  above  borrowed  in  1888, 
the  same  being  in  full  of  the  amount  due  on  said  loan." 
Counsel  for  the  defendant  in  error  insists  that  where  it 
is  stated  ''the  last  interest  payment  being  made  April  24, 
1889,"  should  be  construed  to  mean  that  this  was  the  last 
payment  of  interest  made  on  the  loan,  and  it  being  more 
than  two  years  from  April  24,  1889,  to  July  22,  1891,  the 
elate  the  petition  was  filed,  the  cause  of  action  was  barred. 
With  this  we  cannot  agree.  We  think  this  count  of  the 
petition  may  be  fairly  said  to  set  out  that  at  the  tine  the 
loan  was  effected  $75  was  deducted  from  the  amount  of  it, 
$2,500,  as  the  agreed  amount  of  the  interest  for  three 
months,  and  that  this  was  paid  when  the  whole  $2,500  was 
paid,  July  24,  1889,  and  that  the  statement  above  quoted 
referred  to  the  interest  payments  at  dates  of  renewals.  If 
we  are  right,  this  brings  the  case  as  to  the  $75  within  the 
rule  that  this  being  a  retaining  or  reservation  of  this 
amount  as  a  discount,  the  date  from  which  the  limitation  of 
two  years,  within  which  the  statutes  of  the  United  States 
governing  such  matters  prescribes  the  action  must  be 
brought  commenced  to  run,  was  not  the  date  of  so  reserving 
the  interest  by  way  of  discount,  but  the  time  of  the  actual 
payment  of  the  interest,  July  24,  1889.  (See  First  Nat. 
Bank  of  Dorchester  v.  Smith,  36  Neb.,  199;  Smith  v.  First 
NaU  Bank  of  Oreie,  42  Neb.,  687.)  It  follows  that  the 
judgment  of  the  district  court  must  be  reversed  and  the 
case  remanded  for  further  proceedings. 


Keyebsed  and  bemanded. 
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HosHER  H.  Hbkdee  v.  Napoleon  B.  Hatden. 

Filed  Novkmbbb  20, 1894.    No.  8998. 

Eleotions:  Contests:  Ballots:  Evidence.  The  ballots  east 
at  an  election  are  the  primary  or  controlling  evidence  of  the 
reenlt  of  the  election,  bnt  the  returns  made  by  the  canvassioR 
board  of  anj  voting  precinct  or  district  to  the  oonnty  clerk  are 
privM  facie  evidence  of  such  result;  and  where  in  the  trial  of  a 
contest  the  votes  cast  in  a  voting  precinct  were  brought  into 
the  trial  conrti  and  there  the  package  in  which  they  were  in- 
closed and  sealed  was  opened  and  the  ballots  recounted,  and 
daring  such  recount  a  number  of  **  spoiled  "  ballots,  which  had 
been  irregularly,  and  contrary  to  the  law  governing  elections  and 
in  reference  to  the  disposition  to  be  made  of  such  ballots,  bnt 
without  any  fraudulent  intent,  strung  upon  the  same  string  a» 
the  cast  ballots,  but  at  an  end  thereof  and  in  a  separate  bundle, 
with  the  string  looped  and  tied  around  it,  making  a  knot  which 
divided  the  spoiled  from  the  other  ballots,  were  counted  with 
the  ones  cast  at  the  election  and  so  mixed  with  them  as  to  be 
indistinguishable,  Jield^  that  such  recount  did  not  establish  the 
result  of  the  election  as  between  the  contestant  and  oontestee^ 
and  that  by  the  intermingling  of  the  "  spoiled  "  and  other  bal- 
lots they  were  rendered  incompetent  as  evidence  of  the  result 
of  the  election,  but  that  as  the  will  and  choice  of  the  voters  ex- 
pressed at  such  election,  in  the  absence  of  fraud  or  illegality, 
should  be  ascertained  if  any  authentic  or  satisfactory  testimony 
existed  by  which  the  result  might  be  proved,  and  the  returns 
made  to  the  county  clerk,  being  prima  facie  evidence  of  such 
facts,  were  competent  and  should  have  been  considered  by  the 
court;  and  held  further,  that  it  was  not  competent,  under  the 
circumstances  above  detailed,  to  apportion  the  *'  spoiled  "  ballots 
between  the  contestant  and  contestee  and  deduct  from  the  vote 
of  each  one  a  share  of  such  ballots,  proportioned  according  to 
the  whole  number  of  votes  cast  for  him. 

Error  from  the  district  court  of  Saline  county.     Tried 
below  before  Bush,  J, 

Abbott  &  Abbott  and  J.  D.  Pope^  for  plaintiff  in  error^ 
cited:  Albert  v.  Twohig,  36  Neb.,  563;  Mai-tin  v.  J/i/e«,40 
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Neb.,  135;  People  v.  CicoUf  16  Mich.,  283 ;  Powers  v.  Reed, 
19  O.  St.,  189;  McCrary,  Elections,  sec.  463;  State  v. 
Marston^  6  Kan.,  624:  Russell  v.  State,  11  Kan.,  308; 
Morris  v.  Valaningham^  11  Kan.^  269;  People  v.  Thachei\ 
14  Am.  Rep.  [N.  Y.],  312. 

Hastings  &  MoGiniie  and  A,  8.  Sands,  oontra^  cited: 
Enewold  v.  O&en,  39  Neb.,  59;  First  Nat.  Bank  of  Madi- 
son V.  Carson^  30  Neb.,  104;  Bell  v.  Byerson,  77  Am.  Dec. 
[la.],  145;  Dunn  v.  Staie,  35  Am.  Dec.  [Ark.],  61;  Con- 
very  V.  Conger^  22  At).  Rep.  [N.  J.],  549. 

Harrison,  J. 

It  appears  from  the  record  in  this  case  that  at  the  regu- 
lar election  held  in  this  state  November  7, 1893,  thete  were 
in  the  county  of  Saline  four  candidates  for  the  office  of 
county  judge,  of  whom  Napoleon  B.  Hayden  and  Hosmer 
H.  Hendee,  two  of  the  candidates,  according  to  the  can- 
vass and  returns  made  by  the  clerks  and  judges  of  the  sev- 
eral election  districts  of  the  county  and  the  further  canvass 
of  such  returns  by  the  county  clerk  and  the  duly  author- 
ized board  of  canvassers,  received  each  the  following  num- 
ber of  votes:  N.  B.  Hayden,  1,331  votes,  and  H.  H.  Hen- 
dee, 1,329  votes;  the  other  two  candidates,  it  further 
appears,  receiving  less  than  600  votes  each.  In  accordance 
with  the  result  of  the  canvass,  N.  B.  Hayden  was  declared 
duly  elected  to  the  office  of  county  judge,  and  qualified  and 
took  possession  of  said  office  and  assumed  the  performance 
of  the  duties  thereof.  On  November  25,  1893,  Hendee 
commenced  proceedings  to  contest  the  election  by  filing  a 
complaint  in  the  district  court  of  Saline  county,  in  which 
was  pleaded  why  there  should  be  a  recount  of  the  ballots 
in  the  several  precincts  or  voting  districts  of  the  county,  or 
a  change  in  the  returns,  etc.  To  this  the  respondent  filed 
a  motion  to  dismiss  the  petition.  This  being  overruled,  he 
filed  an  answer,  in  which  the  allegations  of  the  complaint 
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in  regard  to  irregularities  and  mistakes  or  frauds  occurring 
during  the  election,  and  all  facts  pleaded  in  the  complaint 
to  show  the  necessity  for  a  recount,  are  denied  and  a£Brm- 
ative  statements  made  in  regard  to  illegal  votes  cast  for 
contestant  during  the  election.  The  contestant  filed  a  re- 
ply, in  which  the  affirmative  all^atious  of  the  answer  are 
denied.  There  was  a  trial  of  the  issues  to  the  court,  and 
the  court,  at  the  instance  of  contestant,  made  the  following 
special  findings: 

''And  the  court  proceeded  at  once  to  a  recount  of  the 
ballots  of  the  several  voting  districts  of  said  county,  with- 
out the  introduction  of  preliminary  proof.  Contestee  ex- 
cepts. And  the  court  finds  from  such  recount  of  the  bal- 
lots that  the  ballots  cast  at  the  election  held  in  said  county 
on  November  7,  1893,  for  the  respective  parties  hereto,  for 
the  office  of  county  judge,  to  be  as  follows: 
Crete,  first  precinct — 

For  contestant,     86 
Crete,  second  district — 

For  contestant,     45 
Crete,  third  district — 

For  contestant,     56 
Dorchester,  first  district — 

For  contestant,     44 
Dorchester,  second  district — 

For  contestant,     62 
Lincoln  precinct — 

For  contestant,     63 
Friend,  second  district — 

For  contestant,  138 
Friend,  first  district — 

For  contestant^  131 
Turkey  Creek  precinct — 

For  contestant,     44 
Monroe  precinct —      • 

For  contestant,     45 


for  respondent,  67 

for  respondent,  90 

for  respondent,  76 

for  respondent,  42 

for  respondent,  28 

for  respondent,  13 

for  respondent,  28 

for  respondent,  •  25 

for  respondent,  32 


for  respondent,     34 
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Pleasant  Hill  precinct — 

For  contestant,     48 ;  for  respondent,     71 
Big  Blue  precinct — 

For  contestant,  ^  32;  for  respondent,     83 


794 
Wilber,  first  district — 

For  contestant,  65 
Wilber,  second  district — 

For  contestant,  37 
Brush  Creek  precinct — 

For  contestant,  19 
North  Fork  precinct — 

For  contestant,  27 
Atlanta  precinct — 

For  contestant,  65 
Olive  precinct — 

For  contestant,  96 
South  Fork  precinct — 

For  contestant,  86 
Swan  Creek  precinct — 

For  contestant,  61 
De  Witt,  first  district — 

For  contestant,  73 
De  Witt,  second  district — 

For  contestant,     46 


589 


for  respondent,  151 

for  respondent,  138 

for  respondent,  77 

for  respondent,  64 

for  respondent,  32 

for  respondent,  87 

for  respondent,  70 

for  respondent,  62 

for  respondent,  68 

for  respondent,  27 


1,358  1,345 

*'  Contestee  excepts. 

''That  being  a  total  of  all  the  voting  districts  and  pre- 
cincts of  the  county;  making  of  the  ballots  so  recounted: 

For  contestant 1,358 

For  the  respondent 1,345 

Excess  for  the  contestant  over  the  respondent  of....         13 

''  The  court  further  finds  that  upon  the  recount  of  the 

ballots  of  the  first  district  of  Friend  precinct  there  were 
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found  and  recounted  fourteen  more  ballots  than  there  are 
names  of  voters  in  the  poll  books  of  that  district,  and  that 
many  more  ballots  than  were  canvassed  bj  the  election 
board  of  the  district  at  tl\at  election ;  and  the  court  further 
finds  from  the  testimony  of  the  election  ofiScers  of  said 
district  of  Friend,  at  that  election,  that  there  were  four- 
teen ballots  spoiled  at  that  election,  and  returned  to  said 
officers  as  spoiled  and  were  kept  separate  during  the  day; 
that  none  of  them  found  their  way  into  the  ballot-box,  or 
were  canvassed  by  the  board^  but  that  said  fourteen  ballots 
were  not  put  with  the  unused  ballots  and  so  returned  to 
the  county  clerk,  but  were,  at  the  close  of  the  canvass, 
folded  and  strung  on  a  string  and  the  string  looped  around 
them  and  then  the  ballots  that  were  cast  and  canvassed 
strung  on  the  same  string  and  were  then  sealed  up  and  so 
returned  to  the  county  clerk.  Contestee  excepts.  And  the 
court  further  finds  that  upon  opening  and  recounting  said 
ballots  all  became  so  intermixed  that  it  was  impossible  to 
separate  the  fourteen  ballots  from  tho  others,  and  that  the 
recount  of  the  ballots  of  that  district  shows  a  gain  of  five 
votes  for  the  contestant  and  one  for  the  respondent,  over 
the  poll  books  and  tally  sheets  of  the  district.  The  con- 
testant then  put  in  evidence  all  the  poll  books  and  tally 
sheets  of  all  the  respective  voting  districts  of  the  county 
'  and  all  the  ballots,  except  the  ballots  of  the  first  district 
of  Friend.  The  court  further  finds  upon  the  evidence  of- 
fered to  show  illegal  voting,  under  the  allegations  of  the 
respondents'  answer,  that  two  illegal  votes  were  cast  and 
counted  at  said  election  by  Jol\n  Hopkins  and  H.  D. 
Eldredy  and  that  they  were  for  the  contestant.  Contestee 
excepts.  The  court  further  finds  that  inasmuch  as  the 
ballots  of  the  first  district  of  Friend  precinct  are  not  in 
evidence,  and  are  the  primary  evidence,  the  court  can- 
not consider  the  poll  books  and  tally  sheets  of  that  dis- 
trict as  evidence,  and  they  ^re  therefore  excluded  from 
con.sideration.     The  court  therefore  finds  that  of  all  the 
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ballots  legally  cast  at  said  election  for  the  office  of  county 
judge  of  said  county,  and  so  before  the  court  as  to  be  con- 
sidered in  this  case,  1,319  were  cast  for  the  respondent 
Napoleon  B.  Hayden,  and  1,225  were  cast  for  the  contest- 
ant Hosmer  H.  Hendee,  and  that  the  said  respondent  was 
duly  and  lawfully  elected  to  said  office  and  is  entitled  to 
the  same.  It  is  therefore  considered  and  adjudged  by  me 
that  the  petition  of  the  said  Hosmer  H.  Hendee,  contest- 
ant, be  and  the  same  is  hereby  dismissed ;  and  that  the  re- 
spondent Napoleon  B.  Hayden  recover  of  and  from  the 
said  contestant  his  costs  by  him  herein  expended,  and  taxed 
to  the  sum  of  | .  To  all  of  which  the  contestant  ex- 
cepts." 

And  these  further  findings  and  judgment: 

'^ After  examining  the  ballots  voted  at  the  general  elec- 
tion held  in  each  and  all  of  the  voting  precincts  in  Saline 
county,  Nebraska,  on  the  7th  day  of  November,  1893, 
which  said  ballots  were  returned  to  the  county  clerk  of 
said  county,  the  court  finds  that  said  ballots  from  each 
and  all  of  the  precincts,  together  with  the  poll  book,  were 
properly  sealed  up  and  returned  to  the  county  clerk  of  said 
county  in  compliance  with  the  requirements  of  the  statutes, 
and  that  said  ballots  had  in  all  respects  been  properly  pre- 
served by  the  said  co|pnty  clerk  according  to  the  statutory 
requirements. 

''2.  After  counting  all  of  said  ballots  so  returned  to  the 
said  county  clerk  from  each  and  all  the  voting  precincts  in 
said  county,  the  court  finds  that  the  contestant  Hosmer  H. 
Hendee  received  one  thousand  three  hundred  and  fifty-eight 
(1,358)  votes  for  the  office  of  county  judge,  and  that  the 
incumbent  Napoleon  B.  Hayden  received  one  thousand 
three  hundred  and  forty-five  (1,345)  votes  for  the  office  of 
county  judge. 

'^  3.  In  the  counting  of  said  ballots  there  was  counted 
from  the  first  district  of  Friend  precinct  in  said  county  one 
hundred  and  ninety-eight  (198)  ballots,  of  which  ballots 
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there  were  cast  and  couuted  for  the  contestant  one  hundred 
and  thirty-one  (131)  votes^  and  for  the  incumbent  twenty- 
six  (26)  votes  and  forty-one  (41)  miscellaneous.  All  of 
the  ballots  so  counted  by  the  court  which  were  cast  at  said 
general  election,  excepting  the  one  hundred  and  ninety- 
eight  (198)  ballots  returned  from  the  said  first  district  of 
Friend,  were  introduced  in  evidence  by  the  contestant 
The  said  one  hundred  and  ninety-eight  (198)  returned  from 
said  first  district  of  Friend  precinct  not  being  introduced 
in  evidence  by  either  the  contestant  or  the  incumbent,  the 
court  finds  from  the  ballot  introduced  in  evidence  that  the 
contestant  Hosmer  H.  Hendee  received  one  thousand  two 
hundred  and  twenty-seven  (1,227)  votes  for  the  oflBice  of 
county  judge,  and  that  the  incumbent  Napoleon  B.  Hayden 
received  one  thousand  three  hundred  and  nineteen  (1,319) 
votes  for  the  office  of  county  judge.     Contestant  excepts. 

^'4.  The  court  finds  that  two  of  said  votes  which  were 
cast  and  counted  for  contestant  were  cast  by  non.-residents 
and  illegal  voters.     Contestant  excepts. 

'^  6.  It  is  therefore  considered  by  the  court  that  said  Na- 
poleon B.  Hayden^  the  incumbent,  was  lawfully  elected  to 
the  office  of  county  judge.  It  is  therefore  considered  by 
the  court  that  said  election  be  in  all  things  confirmed,  and 
that  the  complaint  be  dismissed  at  contestant's  cost.  Con- 
testant excepts." 

During  the  progress  of  the  case  the  poll  books  and  bal- 
lots were  ordered  brought  into  court  for  inspection  and  were 
accordingly  produced,  and  the  envelopes  or  packages  in 
which  were  contained  the  ballots  opened  and  the  votes  for 
the  contestant  and  contestee  recounted.  When  the  first  dis- 
trict of  Friend  precinct  was  reached  in  the  recount  it  was 
developed  that  there  were  some  fourteen  more  ballots  on 
the  string  (the  ballots  had  been  run  upon  a  string  before 
they  were  placed  in  the  envelope)  than,  as  shown  by  the 
returns,  there  had  been  votes  cast  in  the  district.  The  tes- 
timony of  some  of  the  judges  and  clerks  for  this  district^ 
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of  this  election^  who  were  called  as  witnesses  and  testified, 
shows  that  the  fourteen  apparently  excessive  ballots  were 
some  which  had  been  spoiled  and  not  used  by  the  voters, 
that  they  were  kept  separate  from  the  others,  and  when  the 
canvass  of  the  votes  was  completed  the  string  was  drawn 
through  them  and  around  them  and  a  hitch  or  knot  made 
in  the  string  to  divide  and  keep  them  separated  from  the 
ballots  deposited  by  the  voters,  which  were  then  run  upon 
the  same  string,  and  they  were  then  all  inclosed  in  the 
package  in  which  they  were  taken  to  the  county  clerk  with 
nothing  to  designate  or  call  attention  to  the  fact  that  some 
were  ballots  which  had  been  used  and  some  unused  ballots, 
except  that  the  few  at  the  lower  end  of  the  string  were 
parted  from  the  others  by  having  the  string  tied  around 
them.  The  parties  who  made  the  recount  not  having  any 
knowledge  that  the  fourteen  ballots  had  not  been  cast,  took 
them  from  the  string  and  counted  them  with  the  others 
and,  as  stated  by  the  judge  in  his  findings, "  that  upon  open- 
ing and  recounting  said  ballots  all  became  so  intermixed 
that  it  was  impossible  to  separate  the  fourteen  ballots  from 
the  others/'  The  second  assignment  of  error  is  as  follows ; 
''The  court  erred  in  excluding  from  his  consideration  (as 
is  shown  by  his  special  findings)  the  poll  book  of  the  first 
district  of  Friend,  whereby  that  district  was  wholly  dis- 
franchised at  that  election  and  its  entire  vote  excluded 
therefrom  and  the  result  of  the  election  of  county  judge 
thereby  changed ; "  and  the  third  states :  "  The  court  erred 
in  refusing  to  consider  the  poll  book  of  the  first  district  of 
Friend  as  the  best  evidence  in  the  case,  after  it  became  ap- 
parent to  him  by  the  testimony  of  witnesses  and  his  own 
knowledge  obtained  by  the  recount,  that  the  ballots  Qf  said 
district  had  become  worthless  as  evidence  in  the  case,  by 
reason  of  the  intermixture  of  the  spoiled  ballots  with  those 
voted  and  canvassed,  whereby  the  voters  of  said  district 
were  disfranchised  and  the  result  of  the  election  changed.'' 
These  two  assignments  may,  we  think,  be  said  to  raise  the 
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same  question,  viz.,  whether  the  court  erred  in  holding  that 
the  poll  books  and  tally  sheets  of  the  first  district  of  Friend 
could  not  be  considered  as  evidence,  and  in  excluding  them 
from  consideration  on  the  ground  that  the  ballots  were  the 
primary  evidence.  The  record  shows  that  at  or  near  the 
close  of  the  taking  of  testimony  an  action  was  taken  on 
behalf  of  contestant,  with  reference  to  offering  the  ballots 
from  the  first  district  of  Friend,  which  we  find  stated  as 
follows:  ''The  contestant  now  refuses  to  introduce  or  offer 
in  evidence  any  of  the  ballots  cast  in  and  for  the  first  pre- 
cinct and  voting  district  of  Friend,  in  said  Saline  county, 
and  states  that  such  refusal  to  offer  said  ballots  is  made  by 
said  contestant,  after  mature  deliberation  and  consultation 
of  said  contestant  and  his  attorneys,  and  that  the  said  bal- 
lots of  the  first  district  of  Friend  are  not  offered  in  evi- 
dence, and  will  not  be  offered,  by  the  contestant  in  this 
case.'^  This  was  after  all  the  poll  books  and  tally  sheets 
for  all  precincts  and  voting  districts  had  been  introduced. 
The  counsel  for  contestee  contends  that  the  ballots  are 
primary  and  controlling  evidence,  and  they  being  in  court 
and  within  the  control  of  the  contestant  for  the  purpose  of 
use  as  testimony,  if  he  desired  so  to  use  them,  his  failure  or 
refusal  to  offer  or  use  them  precluded  the  admission  or  con- 
sideration of  what  he  terms  secondary  evidence,  the  poll 
books  and  tally  sheets.  That  the  ballots  are  the  primary 
and  controlling  evidence  of  the  expression  by  the  voters  of 
their  selection  of  candidates  for  the  various  offices  to  be 
filled  at  an  election  we  think  is  well  settled  by  authority. 
The  ballot,  as  deposited,  bears  upon  its  face  the  handiwork 
of  the  voter,  is  a  record  of  his  choice  made  by  himself,  and 
when  received  and  preserved  in  the  manner  provided  by 
law  is  certainly  entitled  ta  greater  weight  and  to  be  pre- 
ferred as  evidence  of  what  it  contains  than  any  record 
made  from  it  by  others,  however  skillfully  they  may  be 
made  or  accurate  they  may  be;  but  with  this  established  as 
the  rule,  does  it  sustain  the  action  of  the  court  of  which 
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complaint  is  made?  Our  law  provides  fully  for  the  count- 
ing of  the  votes  by  the  election  boards  of  the  voting  pre- 
cincts or  districts^  the  making  of  tally  lists,  and  the  trans- 
mission to  the  county  clerk  of  all  ballots,  poll  books,  and 
tally  sheets  after  being  sealed  up  carefully,  and  that  such 
ballots  as  are  the  fourteen  in  this  case  ^^be  made  up  in  a 
sealed  packet"  and  indorsed  with  the  words,  ^'unused  and 
spoiled  ballots,"  etc.,  and  sent  to  the  county  clerk.  After 
the  lists,  etc.,  reach  the  county  clerk,  he,  with  two  disin- 
terested electors,  open  the  poll  books  and  make  abstracts 
of  the  votes  cast  as  shown  by  such  poll  books,  or,  in  other 
words,  canvass  the  votes  from  the  returns  made  to  the 
county  clerk  from  the  various  election  boards,  and  any 
person  who  is  shown  by  these  returns  to  have  received  the 
highest  number  of  the  votes  cast  for  any  office  to  be  filled 
at  such  election  is  declared  elected  and  receives,  as  the  law 
directs,  a  certificate  that  he  has  been  so  chosen,  from  the 
county  clerk,  if  it  is  a  county  office,  as  in  the  case  at. bar. 
This  canvassing  board,  the  county  clerk  and  two  electors, 
cannot  go  behind  the  returns  and  examine  the  ballots. 
This  has  frequently  been  decided  by  this  court.  The  bal- 
lots are  to  be  disposed  of  as  provided  in  section  47,  chapter 
26,  page  459,  Compiled  Statutes,  1893:  "Upon  the  com- 
pletion of  the  canvass  the  poll  books  shall  be  again  sealed 
ap  and,  together  with  the  sealed  packages  of  ballots  still 
unopened,  securely  bound  in  one  package,  shall  be  depos- 
ited in  the  office  of  the  county  clerk,  where  they  shall  be 
safely  kept  for  twelve  months,  and  the  county  clerk  shall 
not  allow  the  same  to  be  inspected,  unless  in  cases  of  con- 
tested elections,  or  the  same  become  necessary  to  be  used  in 
evidence  in  the  courts,  and  then  only  by  the  person  and  in 
the  manner  provided  by  law." 

It  will  be  gathered  from  the  above  statement  in  r^ard 

to  the.  canvassing  of  the  votes  first  by  the  election  boards 

and  their  lists  by  the  county  clerk  and  his  associates  on 

the  canvassing  board  that  the  ballots,  after  the  election 
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boards   have  compiled  the  returns  therefrom,  are  retired 
from  the  scene  not  to  appear  again  unless  there  shall  be  a 
contest  of  the  election  instituted.     The  returns  made  to  the 
county  clerk  are  the  evidence  acted  upon  by  the  canvassing 
board  which  determines  and  declares  who  is  elected,  and  in 
accordance  with  its  conclusion  the  certificate  of  election  is- 
sues.    We  think  this  constitutes  the  returns  evidence  of 
quite  a  strong  character,  testimony  which,  undoubtedly,  is 
entitled  to  consideration  if,  for  any  reason,  the  primary  evi- 
dence cannot  be  used.     The  authorities  are  quite  uniform 
in  holding  that  the  returns  are  at  least  prima  facie  evi- 
dence of  the  results  of  the  election.  {Albert  v.  Twohig,  3-> 
Neb.,  669 ;  State  v.  Maraton^  6  Kan.,  524;  Rtasellv,  State, 
lit  Kan.,  308;  Hudson  v.  Solomon^  19  Kan.,  180;  How- 
ard V.  Shields,  16  O.  St.,  184 ;  Peopk  v.  Vail,  20  Wend. 
[N.  Y.],  12;  People  v.  CicoU,  16  Mich.,  283;  Keeler  v. 
Robertson,  27    Mich.,  116.)     The   evidence  in  this  case 
discloses  nothing  wrong  with  the  election  proceedings  or 
canvass  of  the  votes  in  the  first  district  of  Friend.     The 
tally  sheets  and  poll  books  are  in  no  manner  or  degree  dis- 
credited or  shown  to  be  incorrect     The  voters  cast  their 
ballots  as  provided  by  law.     They  were  duly  canvassed 
and  the  result  returned  in  proper  manner  and  form  to  the 
oiGcer  entitled  by  law  to  receive  them.     That  the  fourteen 
f'spoiled^'  ballots  were  strung  upon  the  same  strii^g  as  the 
ballots  cast,  tied  as  they  were,  in  a  bundle  to  themselves, 
was  at  most  an  irregularity  which  could  not  and  did  not  in 
any  manner  vitiate  the  votes  cast  or  invalidate  or  in  the  least 
affect  the  returns,  or  the  election  in  the  district,  but  when 
the  sealed  envelopes  or  packages  in  which  the  ballots  were 
contained  were  conveyed  into  court  and  there  opened,  the  bal- 
lots taken  therefrom  and  counted,  and  with  them  the  fourteen 
ballots  which  had  not  been  used,  not  cast  by  the  voters,  the 
result  of  such  count  was  worthless,  and  of  no  avail,  as  it  was 
in  part  composed  of  apparent  votes  which  were  never  cast  in 
the  ballot-box  by  the  voters,  and  there  is  no  way  by  which 
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they  can  be  elimiDated  and  a  true  result  obtained,  nor  can 
the  ballots  again  be  counted,  for  it  is  conceded  that  the 
fourteen  ballots  which  were  not  voted  have  become  so  in- 
termingled with  the  others  that  it  is  an  impossibility  to  dis- 
tinguish and  separate  them,  and  we  do  not  think  it  is  com- 
petent to  count  them  as  they  now  exist,  nor  do  we  think 
that  there  should  be  an  apportionment  of  these  votes  and 
a  deduction,  applying  the  rule  announced  in  People  v.  Cicotty ' 
16  Mich.,  283,  cited  by  counsel  for  contestee.  In  that  case 
the  excessive  ballots  were  in  the  box  at  the  closing  of  the 
polls  and  the  election  officers  had  failed  to  perform  their 
duty  and  draw  them  out  as  provided  by  law,  and  the  court 
said  that,  so  far  as  it  could  be  accomplished,  the  provisions 
of  the  law  should  be  fulfilled  by  a  trial  court  during  the 
trial  of  the  case.  We  have  not  the  same  nor  similar  fads 
to  deal  with  in  the  case  at  bar.  Here  there  was  no  excess 
of  ballots  voted.  The  fourteei!  ballots  were  placed  with  the 
others  after  the  canvass  was  completed  and  mixed  with  the 
true  ballots  after  they  were  produced  in  court,  and  without 
the  fault  or  wrong  intent  of  any  person,  and  we  do  not 
think  it  would  be  right  or  just  to  apportion  them  and  de- 
duct from  the  vote  for  each  of  these  two  candidates  a  share 
of  them  proportioned  according  to  the  whole  number  of 
votes  cast  in  his  favor.  We  believe  it  to  be  the  rule  that 
any  person  who  receives  the  highest  number  of  votes  cast 
at  an  election  for  an  office  has  a  constitutional  and  legal 
right  to  be  declared  elected  to  and  to  hold  such  office,  and 
if  there  is  any  satisfactory  and  authentic  evidence  from 
which  the  will  and  choice  of  the  people  as  expressed  in 
their  ballots  as  deposited  in  the  ballot-box  can  be  shown^ 
that  it  shall  be  ascertained  and  declared  and  not  defeated, 
although  for  any  reason  the  best  evidence  of  the  facts  nec- 
essary may  not  be  attainable.  (People  v.  Kildtiff,  15  111,  492 ; 
Piait  V,  People^  29  111.,  54;  MorrU  v.  Valaningham,  11 
Kan.,  270;  Jones  v.  Caldwell^  21  Kan.,  186;  Powers  v. 
Reedy  19  O.  St.,  189;  People  v.  Cicotf,  supra.)     We  are 
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satisfied  tiiat  the  ballots  from  the  first  district  of  Friend 
were  not  competent  and  could  not  be  used  as  evidence  after 
the  fourteen  "spoiled"  ballots  had  been  mixed  with  the 
others,  and  were  no  longer  the  controlling  evidence,  and  that 
the  returns  as  embodied  in  the  poll  books  and  tally  sheets 
or  lists,  being  primes  facie  evidence  of  the  result  of  the 
elections  in  the  district,  should  have  been  considered,  and 
that  the  court  erred  in  excluding  them  from  its  considera- 
tion. It  follows  that  the  judgment  must  be  reversed  and 
the  case  remanded  for  a  new  trial. 


Reversed  and  remanded. 


In  re  Thomas  W.  Van  Sciever, 


FiLBD  Novembbb  20, 1894.     No.  7311. 


42!  7721  1.  Extradition:  Habeas  CoBPas:  Review:  Evidenob.    Where 

'^^  a  requisitioD  is  made  upoa  the  governor  of  one  state  by  the  gov- 

ernor of  another  state  for  the  return  of  an  alleged  fugitive  fiom 
Justice,  and  the  requisition  is  accompanied  by  a  copy  of  the  com- 
plaint filed  in  the  court  to  which  the  party  whose  return  is  de- 
manded was  held  to  appear  by  the  examining  magistrate,  and 
also  a  copy  of  the  evidence  adduced  at  the  preliminaiy  hearing 
before  the  magistrate,  and  on  being  arrested  under  a  warrant 
Issued  by  the  governor  in  compliance  with  the  request  of  such 
requisition  the  party  sues  out  a  writ  of  haheas  corpus  in  the  dis- 
trict court,  or  before  a  judge  thereof,  and  to  reverse  the  order  of 
the  district  court  or  judge  denying  the  relief  prayed  for  brings 
the  case  to  this  court  by  petition  in  error,  the  evidence  taken  at 
the  preliminary  hearing  will  not  be  examined  for  the  purpose  of 
ascertaining  whether  it  sustains  a  charge  of  the  crime  alleged  in 
the  information,  nor  to  determine  whether  it  sdpports  the  finding 
of  the  examining  court  that  there  was  probable  cause  to  believe 
the  party  had  committed  the  crime  with  which  he  was  charged. 

2.  :   Requisition:    CJopy   of   Indictment:   Evidence  of 

Cbime:  Foreign  Law.    Where  a  requisition  is  accompanied. 
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by  a  copy  of  an  indictment  fonnd  by  a  grand  jnry,  tbe  fact  that 
an  indictment  has  been  fonnd  is  at  least  prima  facie  evidence  that 
the  act  charged  is  a  crime  and  is  so  regarded  in  the  state  where 
the  act  was  done;  and  where  the  policy  of  prosecution  by  in- 
formation has  been  established  by  law,  and  it  appears  from  the 
record  accompanying  the  requisition  that  the  party  whose  rendi- 
'  tion  is  asked  has  been  accorded  a  preliminary  examination,  as  a 
leenlt  of  which  he  was  held  to  appear  and  answer  to  the  charge 
in  a  higher  court  and  has  been  duly  charged  with  the  crime  in 
the  higher  court  in  an  information  filed  therein,  a  copy  of  which 
is  attached  to  the  papers  presented  with  the  requisition  to  the 
governor,  such  information  is  of  as  high  a  grade  as  a  criminal 
pleading  as  an  indictment,  and  entitled  to  the  same  weight  as 
evidence  and  will  be  so  considered. 

3.  Habeaa  Corpus :  Rbvibw.    The  proceedings  in  a  hearing  on 

hiUfeaa  carpus  may  be  reviewed  on  error;  but  being  in  its  nature 
a  civil  proceeding,  such  review  must  be  by  petition  in  error. 

4.  :  .     Section  902  of  the  Ck>de,  wherein  it  states:  '*  Until 

the  legislature  shall  otherwise  provide,  this  Ck>de  shall  not  affect 
proceedings  on  hnbeaa  corpuB^*^  etc.,  held^  to  apply  to* the  pro- 
ceedings relating  to  the  application  for  the  writ  of  habeas  corpus 
and  its  hearing,  and  not  to  the  manner  of  their  review  or  the 
removal  of  the  case  for  such  purpose. 

5.  :  Motion  fob  Nbw  Trial:  Keview.     Where  there  is  a 

trial  in  a  JMbeas  corpus  case  aad  it  is  sought  to  review  alleged 
errors  occurring  during  the  trial,  a  motion  for  a  new  trial  must 
be  made  embodying  the  errors  of  which  complaint  is  made,  and 
presented  to  the  trial  court  or  judge  and  a  ruling  obtained 
thereon,  to  entitle  the  complaining  party  to  such  review. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

The  opinion  contains  a  statement  of  the  case. 

Pound  &  Burr,  for  plaintiff  in  error: 

The  testimony  taken  before  the  magistrate  in  California, 
upon  which  the  information  is  based,  certified  to  by  the 
governor  of  California  as  authentic,  and  by  him  made  a 
part  of  his  requisition,  shows  upon  its  face  that  the  plaintiff 
in  error  has  committed  no  crime,  ai)d  that  the  complaint 
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made  can,  at  best,  only  be  the  subject  of  a  civil  suit.  (  Van 
Men  V.  State,  24  Neb.,  734;  Miller  v.  State,  16  Neb.,  180.) 

The  information  upon  which  the  requisition  is  founded, 
and  which  is  certified  to  by  the  governor  of  California  and 
made  a  part  of  his  requisition,  fails  to  charge  the  plaintiff 
in  error  with  any  crime. 

Embezzlement  is  an  offense  not  known  to  the  common 
law,  and  is  a  purely  statutory  offense.  (1  Wharton,  Crimi- 
nal Law  [8th  ed.],  sec.  1009;  2  Bishop,  Criminal  Law 
[6th  ed.],  sees.  324-327;  Ex  parte  Hedley,  31  Cal.,  108.) 

The  courts  of  this  state  cannot  take  judicial  notice  of  the 
statutes  of  California  relating  to  criminal  offenses.  In  the 
absence  of  proof,  the  presumption,  if  any,'  is  that  the  stat- 
utes of  that  state  relating  to  crimes  are  the  same  as  those 
of  this  state.  {Lord  v.  Slate,  17  Neb.,  530;  Ruih  t?.  Lowrey^ 
10  Neb.,  260;  People  v.  Brady,  56  N.  Y.,  183.) 

The  information  fails  to  allege  to  whom  the  check  therein 
mentioned  belonged,  or  that  it  was  appropriated  and  con- 
verted without  the  assent  of  the  employer  or  owner.  These 
are  fatal  defects,  and  the  information  therefore  charges  no 
crime  known  to  our  laws  or  to  the  laws  of  California.  {Ex 
parte  Eads,  17  Neb.,  145;  Smith  v.  StaU,  21  Neb.,  552.) 

Whether  or  not  the  information  charges  a  crime  is  a 
question  of  law  open  to  judicial  inquiry  on  an  application 
for  a  discharge  under  a  writ  of  hxibeas  corpus.  {Ex  parte 
Spears,  88  Cal.,  640;  Roberts  v.  Reilly,  116  U.  S.,  95; 
People  V.  Brady,  56  N.  Y.,  182.) 

Where  the  information  charges  no  crime,  the  court  will 
discharge  the  accused  on  writ  of  habeas  corpus.  {Ex  parte 
Eads,  17  Neb.,  145;  SmUh  v.  State,  21  Neb.,  552,  and 
cases  cited;  Ex  parte  PJiizer,  28  Ind.,  450;  People  v. 
Brady,  56  N.  Y.,  182;  Ex  parte  Spears,  88  Cal.,  640; 
Ex  parte  Smith,  3  McLean  [U.  S.],  121;  Roberts  v.  Reilly, 
116U.  S.,  95.) 

It  will  be  found  that  the  statutes  of  California,  should 
they  be  consulted,  require,  to  constitute  embezzlement,  that 
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the  property  appropriated  be  the  property  of  another.  They 
also  require  that  indictments  should  state  facts  which,  if 
true,  will  necessarily  import  that  the  crime  imputed  has 
been  committed.  {People  v,  Williams^  35  Cal.,  671;  People 
€.  Lewis,  64  Cal.,  402.) 

Steams  &  Strode,  contra : 

Before  having  the  judgment  of  the  district  court  re- 
viewed the  record  must  show  that  plaintiff  in  error  filed  a 
motion  for  a  new  trial  and  obtained  a  ruling  thereon. 
{Code,  sees.  316,  317 ;  Hull  v.  Miller,  6  Neb.,  128;  Gaugh- 
ran  v.  Orosby,  33  Neb.,  33;  Carlow  i?.  AuUman,  28  Neb., 
672;  Orosby  v.Wiggenhorn,  3  Neb.,  108;  Elliott,  Appel- 
late Procedure,  sec.  290.) 

The  warrant  issued  in  this  case  by  the  governor  of  Ne- 
braska is  conclusive,  both  as  to  the  regularity  of  the  req- 
uisition papers  and  the  sufficiency  of  the  information.  (2 
Spelling,  Extraordinary  Relief,  sec.  1308;  State  v.Buzine, 
4  Har.  [Del.],  572;  In  re  Leary,  10  Ben.  [U.  S.],  197;  3 
Kice,  Evidence,  920;  In  re  Romaine,  23  Cal.,  585;  Farmer 
V.  Lewis,  47  Am.  Rep.  [Ind.],  153;  Ex  parte  Reggel,  114 
U.  S.,  642;  Church,  Habeas  Corpus  [2d  ed.],  4726;  Cowi- 
monwealth  of  Kentucky  r.  Dennison^  65  U.  S.,  66.) 

The  court  should  not  consider  on  habeas  corpus  the  ques- 
tion whether  the  original  information  filed  in  this  case  is 
sufficient  to  sustain  a  conviction.  (Pearce  v.  State,  23  S.  W. 
Rep.  [Tex.],  15;  -Eb  parte  Kitchen,  18  Pac.  Rop.  [Nev.], 
886  ;  State  v.  (/Connor,  36  N.  W.  Rep.  [Minn.],  462;  In 
re  Davis,  122  Mass.,  324;  In  re  Brown,  112  Mass.,  409; 
Ex  parte  Sheldon,  34  O.  St.,  319 ;  In  re  Manchester',  5  Cal., 
237;  Stxite  v.  O'Connor,  38  Minn.,  243;  In  re  Keller,  36 
Fed.  Rep.,  681;  In  re  Greenough,  31  Vt.,  279;  In  re 
Voorhees,  32  N.  J.  Law,  141;  Church,  Habeas  Corpus 
[2d  ed.],  sec.  477;  7  Am.  &  Eiig.  Ency.  Law,  613;  Ex 
parte  Davis,  17  Neb.,  436.) 

The  information  charges  the  crime   of  embezzlement 
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under  the  rules  established  by  the  supreme  court  of  Call* 
foruia.  {People  v.  Murray,  10  Cal.,  309;  People  r.  Martin^ 
32  Cal,  91 ;  People  v.  White,  34  Cal.,  183 ;  People  v.  PoUer,. 
35  Cal.,  110.) 

Harrison,  J. 

On  October  20,  1894,  H.  H.  Markham,  governor  of  the 
state  of  California,  issued  a  requisition,  directed  to  the  gov- 
ernor of  this  state,  in  which  it  was  stated,  in  substance, 
that  the  plaintiff  in  error  stands  charged  with  the  crime  of 
embezzlement  committed  in  the  county  of  Los  Angeles^ 
state  of  California,  and  has  fled  from  justice  and  taken 
refuge  in  the  state  of  Nebraska,  and  requested  and  de- 
manded that  he  be  apprehended  and  delivered  to  a  party 
named,  to  be  conveyed  to  the  state  of  California  to  be  dealt 
with  according  to  law.  With  the  requisition  were  an  affi- 
davit,  a  copy  of  a  complaint,  or  information,  filed  in  the 
superior  court  of  the  county  of  Los  Angeles,  purporting 
to  charge  plaintiff  in  error  with  the  crime  of  embezzlement, 
and  copies  of  other  papers,  from  which  it  appears  that  he 
had  been  arrested  in'  the  state  of  California  and  taken  be- 
fore  a  magistrate  and  given  a  preliminary  exar^ii nation,  and 
in  due  course  of  the  proceedings  the  information  filed  in 
the  superior  court,  to  which,  upon  arraignment,  he  had  en- 
tered  a  plea  of  not  guilty  and  pending  trial  been  admitted 
to  bail.  His  excellency,  Governor  Crounse,  issued  his 
warrant  for  the  apprehension  of  plaintiff  in  error,  who  was 
arrested,  after  which  he  filed  a  petition  in  the  district  court 
of  Lancaster  county  and  sued  out  a  writ  of  liabeas  corpus^ 
under  which  he  was  produced  before  the  court,  or  one  of 
the  judges  thereof,  and  a  hearing  had,  which  resulted  in  a 
finding  that  he  was  not  unlawfully  detained  or  restrained  of 
his  liberty,  and  after  an  application  to  be  admitted  to  bail, 
which  was  refused,  error  has  been  prosecuted  in  his  behalf 
to  this  court. 

The  first  point  argued  by  counsel  for  plaintiff  in  error 
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in  his  behalf  is  that  the  testimony  introduced  in  the  pre- 
lirainaiy  examination  in  the  magistrate's  court  in  Califor- 
nia is  attached  to  the  papers  accompanying  the  requisition 
of  the  governor  of  that  state,  and  that  a  consideration  of 
the  testimony  will  convince  that  the  plaintiff  in  error  has 
not  committed  the  crime  with  which  it  is  claimed  he  is 
charged  in  the  information.  We  think  it  is  without  our 
province  in  this,  a  proceeding  in  error  to  review  the  action 
of  the  district  court  in  the  habeas  corpns  case,  to  enter  into 
an  examination  of  this  evidence  with  a  view  to  determin- 
ing the  question  of  whether  the  plaintiff  in  error  should 
have  been  charged  with  a  crime,  the  answer  to  such  ques- 
tion to  depend  upon  a  decision  of  the  sufiBciency  or  insuf- 
ficiency of  the  testimony  to  sustain  the  charge,  and  we 
cannot  agree  with  counsel  that  inasmuch  as  this  evidence  is 
sent  with  and  attached  to  the  governor's  requisition,  it  be- 
comes our  duty  to  examine  it  for  the  purpose  of  ascertain- 
ing whether  the  plaintiff  in  error  stands  charged  with  a 
crime.  It  would,  in  effect,  be  a  review  of  the  action  of 
the  justice  of  the  ))eace  in  California,  in  holding  from  this 
testimony  that  a  crime  had  been  committed  and  there  was 
probable  cause  for  believing  that  plaintiff  in  error  commit- 
ted it.  This  would  be  passing  back  beyond  the  superior 
court  in  which  information  has  been  filed  against  him  and 
reviewing  the  case  as  made  upon  the  evidence  in  the  court 
of  the  examining  magistrate.  We  are  convinced  that  this 
cannot  be  done. 

Another,  and  the  main  point  insisted  upon  by  counsel 
for  plaintiff  in  error,  is  that  the  information  is  insufficient^ 
in  that  it  does  not  state  a  crime,  and  as  a  portion  of  the 
argument  on  this  point  it  is  claimed  that  inasmuch  as  the 
law  of  California  relating  to  embezzlement  was  not  intro- 
duced in  evidence  on  the  hearing  of  the  habeas  corpus,  and 
that  in  order  to  be  considered  it  must  have  been  proved  as 
any  other  fact,  or  in  the  absence  of  such  proof,  the  court 
must  presume  that  the  law  of  California  in  regard  to  the 
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crime  charged  is  the  same  as  the  law  of  this  state,  and  if 
the  complaint  is  insufficient  under  the  provisions  of  our 
Criminal  Code  in  relation  to  embezzlement,  the  plaintiff 
in  error  is  entitled  to  be  discharged  under  the  habeas 
corpus.  In  Hawley,  Inter  State  Extradition,  29,  30,  is 
the  following  statement  in  reference  to  the  rule  that  courts 
of  one  state  do  not  take  judicial  notice  of  the  laws  of 
another  state:  ''One  of  the  difficulties  which  is  found  in 
determining  whether  or  not  the  act  charged  is  a  crime  in 
the  demanding  state  and  what  evidence  of  this  shall  be 
deemed  conclusive  grows  out  of  the  rule  that  the  courts  of 
one  state  cannot  take  judicial  knowledge  of  the  laws  of  an- 
other state.  They  must  be  proved  before  them  as  matters 
of  fact.  It  is  not  too  much  to  say  that  it  is  a  foolish  rule, 
more  honored  in  the  breach  than  in  the  observance;  and 
manv  cases  can  now  be  found  in  the  books  in  which  no 
pretense  is  made  of  observing  it.  But  there  are  other 
oases  in  which  the  highest  courts  have  obstinately  shut  their 
eyes  to  the  most  indubitable  evidence  of  the  law  in  an- 
other state.^'  The  law  of  California  on  the  subject  of  em- 
bezzlement, it  is  claimed  by  counsel  for  defendant  in  error, 
was  used  or  read  during  the  hearing  in  the  district  court, 
and  the  attempt  was  made  to  incorporate  it  in  the  bill 
of  exceptions  as  an  amendment  thereto,  but  it  was  refused 
by  the  judge  who  heard  the  case,  and  no  doubt  correctly; 
but  which  rule  shall  prevail  in  reference  to  oi\r  taking 
judicial  notice  of  the  law  of  the  state  of  California  or  re- 
quiring it  to  be  proved  as  a  fact,  we  think  can  have  no  in- 
fluence or  weight  in  shaping  our  decision  in  this  case.  The 
record  discloses  that  the  plaintiff  in  error  has  been  given  a 
preliminary  examination  and  held  for  appearance  to  answer 
in  the  higher  court,  that  an  information  has  been  filed  in  such 
higher  court,  and  that  on  being  arraigned  plaintiff  in  error 
entered  a  plea  of  not  guilty  and  was  admitted  to  bail  pending 
trial.  Prosecution  by  information  in  states  by  which  it  has 
been  adopted  is  substituted  for  an  inquiry  by  a  grand  jury 
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and  its  return  of  an  indictment,  and  it  is  guarded  by  the 
requirement  that  every  person  prosecuted  under  an  infor- 
mation must  first  have  been  allowed  a  preliminary  exami- 
nation and  the  further  provision  that  the  public  prosecutor 
shall  examine  into  the  matter,  and  if  he  concludes  that 
a  further  prosecution  should  be  had,  he  shall  prepare 
the  information  and  file  it.  This,  we  think,  constitutes 
the  information  filed  in  the  higher  court  a  criminal 
pleading  of  as  high  a  grade  and  entitled  to  as  much 
credence  as  an  indictment.  Having  reached  this  conclu- 
sion then,  the  following  rule  of  law  as  stated  by  the 
author  in  the  work  cited  supra  on  page  30  thereof  is  ap- 
plicable: ''The  fact  that  an  indictment  has  been  found  is 
regarded  as  affording  at  least  prima  facie  evidence  that 
the  act  charged  is  a  crime;^'  and  the  same  author  further 
says  on  pages  32,  33  of  his  work :  ''  The  distinction  be- 
tween an  affidavit  and  an  indictment  in  one  case  is 
stated  as  follows:  'If  the  charge  is  by  ^ay  of  affidavit 
against  the  alleged  fugitive,  and  it  appears  clearly  from  the 
whole  facts  stated  in  the  affidavit  taken  together  that  no 
crime  had  been  committed,  it  might,  with  some  show  of 
reason,  be  claimed  that  the  subject  matter  was  not  within 
the  provisions  of  the  constitution  and  act  of  congress, 
and,  therefore,  as  to  the  jurisdiction  of  the  executive  to 
issue  the  warrant,  the  whole  matter  would  be  non  coram 
judioe.  The  case  in  1  Park  Cr.  Cas.  [N.  Y.],  429,  is  of 
this  character;  but  that  is  far  from  being  this  case.  Here 
the  charge  against  the  alleged  fugitive  is  by  a  bill  of  indict- 
ment found  by  a  grand  jury,  and  whether  the  bill  charges 
an  indictable  offense  under  the  statute  of  Illinois  should  be 
left  to  the  determination  of  the  courts  of  that  state.'  (In 
re  Qreenoughy  31  Vt,,  279.)  While  the  rule  seems  to  be 
that  the  making  of  an  affidavit  and  the  issuing  of  a  war- 
rant by  a  magistrate  is  not  evidence  that  the  act  charged  is 
a  crime,  all  of  the  authorities  agree  that  the  finding  of  an 
indictment  is  at  least  prima  facie  evidence  that  the  act 


780  NEBRASKA  REPORTS.  [Vol.  42 


In  re  Van  Sciever. 


cbarged  amounts  to  a  crime"  (In  re  Briscoe^  61  How  Pr. 
[N.  Y.],  422);  and  the  supreme  court  of  Maine,  in  an  opin- 
ion given  to  the  governor,  said  :  '^  In  our  opinion  it  is  the 
duty  of  the  executive  of  this  state  to  cause  to  be  delivered 
over  to  the  agent  of  another  state,  at  the  request  of  the  ex- 
ecutive thereof,  a  citizen  of  their  state  charged  by  indict- 
ment with  the  fraud  before  set  forth,  which,  being  indicted 
in  such  state,  may  be  presumed  to  be  there  regarded  as  a 
crime.  (6  Am.  Jurist  [Me.],  226; "  Hurd,  Habeas  Corpus, 
608-609,  and  cases  cited  and  commented  upon;  Fearce  v. 
State,  23  S.  W.  Rep.  [Tex.],  15 ;  In  re  Brown,  112  Mass., 
409.)  In  2  Moore,  Extradition,  p.  1030,  sec.  638,  it  is 
stated:  ''It  it  believed  that  there  is  no  case  in  which  a 
court  has  on  habeas  carpus  discharged  a  fugitive  from  cus- 
tody on  a  rendition  warrant  on  the  ground  that  an  indict- 
ment accompanying  the  requisition  did  not  constitute  or 
contain  a  suiBcient  charge  of  crime.''  That  the  technical 
sufficiency  of  the  pleading  will  not  be  examined  on  habeas 
corpus,  but  will  be  left  to  be  disposed  of  by  the  courts  v( 
the  state  making  the  demand  for  the  return  of  the  party 
accused,  see  Tullis  r.  Fleming,  69  Ind.,  15 ;  Pearce  v.  State, 
supra;  State  v.  O'Connor,  36  N.  W.  Rep.  [Minn.],  462; 
In  re  Brown,  supra;  In  re  Roberts,  24  Fed.  Rep.,  132; 
In  re  Welch,  57  Fed.  Rep.,  576;  Roberts  v.  Reilly,  116  U. 
S.,  80.  We  conclude  that  the  information  in  this  case  must 
be  considered  prima  facie  evidence  of  a  crime  charged 
against  the  plaintiff  in  error  under  the  laws  of  California. 
It  is  argued  by  counsel  for  defendant  in  error  in  this 
case  that  no  motion  for  new  trial  having  been  filed  in  the 
district  court  the  plaintiff  in  error  could  not  have  the  case 
reviewed  in  this  court  by  petition  in  error.  The  authori- 
ties all  state  that  it  is  the  established  rule  of  the  English 
courts  that  a  writ  of  error  will  not  lie  to  the  final  order 
made  on  the  hearing  of  a  habeas  corpus,  and  so  it  is  held  in 
a  number  of  the  states  of  our  country,  while  several  of 
them  have  provided  by  statute  for  reviewing  the  decision 
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on  a  habeas  corpus  by  error  or  appeal.  In  our  state 
the  right  to  review  by  error  proceedings  exists.  (See 
Aiwood  V,  Atwater,  34  Neb.,  405,  and  authorities  cited, 
among  which  is  Ex  parte  Wamea,  Nebraska  Supreme 
Court,  not  reported.  See,  also,  In  re  White,  33  Neb.,  81 2.) 
But  returning  to  the  question  of  whether  it  was  necessary 
to  file  a  motion  for  a  new  trial  in  order  to  obtain  a  review 
of  any  alleged  error  occurring  during  the  trial,  section 
375  of  the  Criminal  Code, — the  one  by  the  provisions  of 
which  the  plaintiff  in  error  claims  a  right  to  proceed  in 
this  court, — states:  "The  proceedings  upon  any  writ  of 
habeas  oorpi^  shall  be  recorded  by  the  clerks  and  judges 
respectively,  and  may  be  reviewed  and  writs  of  error  and 
ceiiiorari  may  issue  as  in  other  cases  now  provided  by  law." 
But  writs  of  error  and  certiorari  have  been  abolished  in 
civil  cases.  In  section  599  of  the  Code  of  Civil  Proced- 
ure it  is  stated:  "Writs  of  error  and  certiorari  to  re- 
verse, vacate,  or  modify  judgments  or  final  orders  in 
civil  cases  are  abolished."  The  application  for  a  writ 
of  habeas  corptis,  we  think,  may  be  said  to  be  sufficiently 
of  the  character  of  a  civil  proceeding  to  be  governed  by 
the  provision  of  the  section  as  quoted.  In  Ex  parte  CoU 
lieVy  6  O.  St.,  60,  a  proceeding  in  the  supreme  court  to 
reverse  an  order  made  by  a  judge  of  the  court  of  common 
pleas  in  a  habeas  corpus  case,  the  court  stated :  "  We  re- 
gard this  in  the  nature  of  a  civil  proceeding."  But  in 
section  902  of  our  Civil  Code  we  find  the  following: 
"Until  the  legislature  shall  otherwise  provide,  this  Code 
shall  not  affect  proceedings  on  habeas  corpus,^  etc.  It 
may  be  argued  that  by  this  portion  of  section  902  all  the 
rights  and  remedies  given  in  what  is  known  as  the 
"Habeas  Corpus  Act"  are  saved,  and  not  within  the 
operation  of  the  section  by  which  writs  of  error  and  ce**- 
tlorari  were  abolished.  In  considering  this  question  under 
provisions  of  statute  similarly  worded  and  phrased,  the 
supreme  court  of  Ohio,  in  Ex  parte  Collio*,  supra,  stated : 
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"Section  604  of  the  Code  enacts  '  that  until  the  l^islature 
shall  otherwise  provide,  this  Code  shall  not  affect  proceed- 
ings on  habeas  corpus/  etc.  It  may  be  claimed  that  this 
clause,  by  its  peculiar  phraseology,  saves  the  habeas  corpus 
act,  and  all  of  the  remedies  given  by  it,  from  the  opera- 
tions of  the  Code.  The  word  'proceedings'  includes,  we 
tliink,  nothing  more  than  the  doings  of  the  judge  who  al- 
lows the  writ,  and  is  limited  to  the  hearing  before  him. 
The  filing  of  a  petition  in  error  is  a  proceeding  before  an* 
other  tribunal.  It  is  new  in  its  character  and  effects  a  re- 
view of  the  decision  of  the  judge,  without  forming  any 
part  of  the  case  before  him.  The  allowance  of  the  writ, 
the  bringing  forward  of  the  petitioner  before  the  judge,  the 
inquiry  into  the  cause  of  his  caption  and  detention,  the  in- 
troduction of  evidence,  and  the  liberation  or  otiier  disposal 
of  the  relator  are  all  to  be  governed  by  the  act  relating 
thereto;  and  as  to  other  questions,  to  be  determined  by 
some  other  tribunal,  though  arising  out  of  the  case  made 
on  the  writ,  the  Code  prescribes  the  form  by  which  they 
are  to  be  governed.  We  adopt  this  construction  the  more 
willingly  as  it  secures  uniformity  of  practice  in  cases  of 
error  in  civil  proceedings,  which  seems  to  be  a  prominent 
object  of  the  Code."  We  think  the  views  depressed  and 
doctrine  announced  by  the  Ohio  court,  as  above  set  forth, 
sound  and  correct,  and  hence  we  adopt  them,  and  this  not 
only  wherein  it  refers  to  the  application  of  the  portion  of 
the  section  quoted  and  limits  it  to  the  manner  of  procedure 
in  the  allowance  of  and  hearing  on  the  writ,  but  also  in 
the  further  statement  that  ''as  to  other  questions  to  be  de- 
termined by  some  other  tribunal,  though  arising  out  of  the 
case  made  on  the  writ,  the  Code  prescribes  the  form  by 
which  they  are  to  be  governed."  This  court  in  In  re  WhUcj 
suprUj  said  in  the  opinion  written  by  Maxwef.l,  C.  J. : 
''  There  is  an  abundant  provision  for  the  granting  of  the 
writ,  as  it  may  be  applied  for  to  any  county  judge  or  judge 
of  the  district  court^  and  the  several  rulings  thereon  of  the 
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district  court  may  be  brought  into  this  court  for  review  on 
error.  As  a  general  rule,-  therefore,  the  proceeding  should 
be  instituted  in  the  county  where  the  alleged  unlawful  re- 
straint is  being  exercised,  and  where^  if  it  is  necessary  to 
call  witnesses,  the  parties  will  not  be  subjected  to  unneces- 
sary expense  and  inconvenience.  The  case  may  then  be 
reviewed  on  error  as  in  other  cases.^'  From  the  above 
statement  we  think  it  may  be  concluded  that  the  court  con- 
templated that  proceedings  in  error  in  a  habeas  corpus  case 
would  be  governed  by  the  rules  prevailing  in  other  cases, 
and  we  are  satisfied  that  where  there  is  a  trial  in  a  habeas 
corpus  case,  and  it  is  sought  to  have  reviewed  any  error 
alleged  to  have  occurred  during  such  trial,  the  same  rule 
applies  in  a  habeas  corpus  case  as  in  other  cases,  and  it  is 
necessary  that  a  motion  for  a  new  trial  should  be  made, 
embodying  the  errors  of  which  the  party  complains,  and 
presented  to  the  trial  court  or  judge  and  a  ruling  obtained 
thereon.  In  the  case  at  bar  there  was  no  motion  for  a  new 
trial,  and  if  the  rule  requiring  such  motion  had  been  en- 
forced, we  need  not  have  examined  some  of  the  questions 
which  have  been  considered ;  but  counsel  for  plaintiff  in 
error  states  in  his  reply  brief  as  a  reason  why  a  motion  for 
a  new  trial  was  not  filed,  that  they  did  not  have  sufficient 
time  allowed  them  to  do  so.  Whether  this  was  the  reason 
or  not  does  not  in  aiiy  manner  appear  from  the  record ;  but 
inasmuch  as  the  final  decision  of  the  questions  raised  by 
the  petition  in  error  involved  the  right  of  the  plaintiff  in 
error  to  his  personal  liberty,  for  a  time  at  least,  the  right 
to  personal  liberty  being  one  than  which  we  know  no 
greater,  we  have  thought  it  best  to  examine,  consider,  and 
decide  them.  From  the  views  expressed  it  follows  that 
the  decision  of  the  district  court  will  be  and  is 


Affirmed. 
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42  781  Philip  Andres  et  al.  v,  W.  H.  Kridler. 

48    888  • 

^  ^'  Filed  November  20,  1894.     No.  6284. 

1.  Error  Proceedings :  Parties.  Where  only  a  part  of  seTeral 
defendants,  against  all  of  whom  a  joint  judgment  has  been  ren- 
dered, file  a  petition  in  error  for  the  purpose  of  procnring  the 
vacation  of  snch  judgment,  and  the  judgment  defendants  who 
have  not  joined  in  the  petition  in  error  are  not  made  defendants 
in  error,  there  exists  such  defect  of  parties  that  the  judgment 
complained  of  cannot  be  reviewed. 

2.  :  .  Judgment  defendants,  who,  within  the  time  al- 
lowed by  statute  for  the  institution  of  error  proceedings  have  not 
been  made  parties  to  such  proceedings  pending  in  this  court, 
cannot  become  plaintiffs  in  error;  they  may,  however,  with  their 
consent  be  made  defendants  in  error  to  obviate  a  defect  of  par- 
ties. 

Motion  to  dismiss  proceeding  in  error  on  the  ground  of 
defect  of  parties.     Motion  overruled. 

John  P.  Breen,  for  the  motion. 

Charles  W.  Holler,  contr<i, 

Ryan,  C. 

On  a  trial  bad  of  a  certain  cause  pending  in  the  district 
court  of  Douglas  county  judgment  ^as  on  November  7, 
1892,  rendered  in  favor  of  the  plaintiff,  W,  H.  Kridler, 
against  the  defendants,  John  Jenkins,  Philip  Andres, 
Thomas  Falconer,  Dennis  J.  Keleher,  James  H.  Standover, 
Cornelius  M.  O'Donovan,  and  J.  W.  McDonald.  On  the 
27th  day  of  June,  1893,  there  was  filed  in  this  court  a 
transcript  of  the  record  and  the  bill  of  exceptions  in  said 
cause.  At  the  same  time  there  was  filed  a  petition  in  error, 
wherein  Philip  Andres,  John  Jenkins,  Thomas  Falconer, 
J.  H.  Standover,  and  J.  W.  McDonald  were  the  only 
plaintiffs  in  error  named.     On  the  14th  day  of  October, 
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1894,  there  was  filed  a  motion  to  dismiss  the  petition  and 
proceedings  in  error  for  the  reason  that  but  five  of  the  seven 
<]efendantfl,  against  whom  a  joint  judgment  had  been  ren- 
dered, by  petition  in  error  had  asked  for.  its  reversal.  On 
the  16th  day  of  October,  1894,  this  motion  was  submitted. 
Contemporaneously  with  this  submission  plaintiffs  in  error 
were  given  leave  to  make  a  showing  why  the  motion  to 
<]i.smiss  should  not  be  sustained.  On  the  20th  day  of  the 
month  last  named  there  was  filed  a  brief  in  resistance  of 
the  motion  to  dismiss,  accompanied  by  written  entries  of 
appearance  of  Dennis  J.  Keleher,  C.  M.  O'Donovan,  and 
their  written  waivers  of  the  fact  that  a  summons  in  error 
had  not  issued  or  been  served  on  each  of  them  within  the 
time  fixed  by  statute. 

In  Wolf  V.  Murphy,  21  Neb.,  472,  it  was  held  that  all 
parties  in  a  joint  judgment  were  necessary  parties  to  a  peti- 
tion by  one  of  their  number  to  reverse  it  and  might  be 
made  so  as  plaintiffs  or  defendants.  This  rule  as  to  the 
necessity  of  the  parties  was  again  announced  and  enforced 
in  Hendrickson  v.  Stdlivan,  28  Neb.,  790.  In  Consaul  v. 
Shddon,  35  Neb.,  247,  it  was  held  that  by  the  submission 
of  a. cause  on  its  merits  without  urging  that  there  was  a 
defect  of  parties,  such  defect  was  waived.  This  ruling  was 
followed  in  Ourtin  v.  Atkinsanf  36  Neb.,  110,  wherein  it 
was  said  that  '^  where  parties  to  a  proceeding  ^in  error  sub- 
mit the  controversy  upon  its  merits  they  will  be  held  to 
have  waived  the  objection  that  there  is  a  defect  of  parties." 
From  these  cases  the  conclusions  deducible  seem  to  be  that 
where  a  joint  judgment  has  been  rendiered  against  more 
than  one  defendant  all  should  by  petition  in  error  ask  for 
a  review  of  such  judgment,  yet  that  a  defect  of  parties  in 
error  proceedings  may  he  waived.  The  want  of  jurisdic- 
tion which  is  said  to  exist  when  all  the  jqdgment  defend- 
ants  have  not  presented  a  petition  in  error  refers  to  parties 
rather  than  to  subject-matter;  otherwise  it  could  not  be 
waived  by  mere  failure  to  urge  it.  Where  such  a  defect  of 
64 
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parties  exists  the  court  nevertheless  obtains  jurisdiction  of 
the  subject-matter  as  between  the  existing  parties  to  the 
error  proceedings,  but  to  an  exercise  of  that  jurisdiction  it 
is  necessary  to  bring  in  the  parties  omitted.  In  such  cases, 
after  the  expiration  of  the  time  within  which  error  pro* 
ceedings  may  be  instituted,  the  omitted  parties  may  not  file 
a  petition  in  error,  neither  can  they  join  as  plaintiffs  in  one 
already  filed.  Their  presence  is  only  required  to  enable 
this  court  properly  to  exercise  its  jurisdiction  to  the  extent 
that  it  has  already  attached.  Under  the  provisions  of  see* 
tions  40,  41,  and  42  of  the  Code  of  Civil  Procedure  these 
parties  must  be  made  defendants  since  they  cannot  join  as 
plaintiffs.  If  any  reason  exists  why  they  should  not  as 
defendants  be  made  parties  it  is  their  right  to  urge  it.  In 
the  case  under  consideration  the  judgment  defendants  who 
did  not  in  due  time  join  in  the  proceedings  in  error  have 
voluntarily  appeared  and  waived  all  objections  to  the  failure 
sooner  to  make  them  parties.  To  a  review  of  the  errors 
assigned  in  due  time  the  court  has  therefore  jurisdiction  of 
the  subject-matter  and  there  is  now  no  defect  of  parties* 
The  motion  to  dismiss  is 

Overruled. 
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Augustine  A.  Record  v.  Zeri  M.  Butters. 

Filed  Novbmbeb  20, 1894.    No.  7087. 

Error  Proceedings:  Failure  to  File  Tbanscbipt:  Dismissal. 
▲  motion  to  dismiss  an  action  broaght  to  this  conrt  on  error 
most  be  sustained  when  the  transcript  containing  the  final  judg- 
ment sought  to  be  vacated  was  filed  in  this  ooart  after  the  lapse 
of  a  year  from  the  date  of  said  judgment. 

Motion  to  dismiss  proceeding  in  error  on  the  ground 
that  the  transcript  was  not  filed  within  a  year  from  the 
rendition  of  judgment.     Motion  sustained. 
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C  H.  Bane,  for  the  motion. 
Allen  G.  Fisher,  contra. 

Ryan,  C. 

In  this  case  there  has  been  submitted  a  motion  to  dismiss 
for  the  reasons  alleged,  which  are  sustained  by  the  record, 
that  the  verdict  was  returned  in  March,  1893,  on  which 
fudgment  was  rendered  on  the  7th  day  of  June  immedi- 
ately following,  whereas  the  petition  in  error  and  transcript 
were  not  filed  in  this  court  until  July  7,  1894.  Plaintiff 
seeks  to  avoid  the  force  of  the  facts  just  stated  by  showing^ 
that  while  judgment  was  rendered  on  the  7th  day  of  June^ 
it  was  at  a  term  which  did  not  end  until  July  14,  189;^. 
By  the  provisions  of  section  592  of  the  Code  it  is  required 
that  proceedings  in  this  court  for  the  reversal  of  a  judgment 
of  the  district  court  must  be  commenced  within  one  year 
after  the  rendition  of  the  judgment  complained  of.  In 
Bemis  v.  Rogers^  8  Neb.,  149,  it  was  held  that  an  action 
wherein  personal  service  could  be  had  was  not  to  be  deemed 
commenced  until  the  issue  of  the  summons,  afterwards 
served.  This  same  principle  was  enforced  in  Baker  v,  Sloss^ 
13  Neb.,  130,  and  Rogers  v.  Rediok,  10  Neb.,  332.  By  sec- 
tion 586  of  the  Code  of  Civil  Procedure  the  plaintiff  in 
error  is  required  to  file  with  his  petition  a  transcript  con- 
taining the  final  judgment  sought  to  be  reversed.  Under 
section  675  of  the  same  Code  it  has  been  held  by  this  court 
that  on  appeal  the  requirement  that  a  transcript  be  filed  in 
a  time  fixed  was  jurisdictional,  and  that  filing  after  the 
time  fixed  could  not  be  waived.  (Moore  v.  Waterman^  40 
Neb.  498 ;  Omaha  Loan  &  Trust  Q>.  v,  Ayer,  38  Neb., 
891.)  The  failure  to  file  anything  in  this  court  until  after 
the  lapse  of  one  year  from  the  rendition  of  the  judgment 
complained  of  deprives  this  court  of  jurisdiction  to  review 
the  judgment  upon  a  transcript  filed  afterwards.  It  i& 
sought  to  avoid  this  result  by  challenging  attention  to  an 
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order  made  July  3,  1894,  overruling  a  motion  for  a  new 
trial  made  by  the  plaintiff  in  error.  It  appears  that  this 
motion  was  founded  upon  the  statement  therein  that  it  ap- 
peared of  record  in  this  case  of  replevin  that  the  right  of 
possession  of  the  defendant  on  the  trial  of  this  case  was 
based  upon  a  judgment  recovered  in  another  cause,  wherein 
Luke  S.  Otis  was  plaintiff  and  Zeri  M.  Butters  was  defend- 
ant, which  judgment  has  since  its  use  as  evidence  been  re- 
versed. It  was  urged  by  plaintiff  in  this  case  that  said 
judgment  could  not,  after  the  last  motion  for  a  new  trial 
was  filed,  be  made  use  of  as  evidence^  ergo  it  was  improp- 
erly admitted;  therefore,  the  motion  for  a  new  trial,  over- 
ruled July  3,  1894,  was  filed  to  present  this  question. 
Within  three  days  after  the  rendition  of  judgment,  origi- 
nally, there  had  been  filed  a  motion  for  a  new  trial,  which 
in  due  time  was  overruled,  wherefore  the  district  court 
properly  overruled  the  last  motion  filed  about  a  year  or 
more  aflerward.  The  motion  to  dismiss  plaintiff's  action 
in  this  court  should  be  sustained. 

Dismissed. 


Lysandeb  W.  Tulleys,  appellant,  v.  Charles  R 
Keller  et  al.,  appellees. 

FiLSD  NOVBMBKB  20,  1894.     No.  7240. 

Supersedeas :  Appeal  :  Obdeb  to  Requibe  Additional  Bond. 
Where  it  is  shown  that  a  supexsedeas  bond  is  entirely  inadeqnate 
in  amonnt,  a  sufficient  bond  maj  be  required  of  the  appellant 
as  a  condition  necessary  to  the  continuanoe  of  a  stay  of  proceed- 
ings. 

Motion  by  appellees  to  require  appellant  to  give  addi- 
tional supersedeas  bond  pending  appeal  from  a  decree  of 
the  district  court  for  Douglas  county.     Motion  sudained. 
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Charles  B,  Keller^  for  the  motion. 
Breckenridge  &  Breokenridgey  contra^ 

Ryan,  C. 

Plaintiff  Lysander  W.  Tulleys  filed  in  the  district  court 
of  Douglas  county  his  petition  which  contained  aver- 
ments that  plaintiff  was  then  a  resident  of  Iowa;  that  of 
the  defendants,  Keller  and  Weldon  were  residents  of  Ne- 
braska; that  the  Anglo-American  Mortgage  &  Trust  Com- 
pany, organized  as  an  Iowa  corporation,  had  subsequently 
become  a  domestic  corporation  in  Nebraska;  that  the  firm 
of  Burnham,  Tulleys  &  Co.,  of  which  plaintiff  had  been 
a  member,  had  been  engaged  in  placing  loans  on  real  estate, 
its  outstanding  loans  aggregating  on  June  1,  1888,  several 
million  dollars  in  amount;  that  the  mortgages  securing 
loans  made  by  Burnham,  Tulleys  &  Co.  were  made  to 
plaintiff  as  trustee;  that  the  profits  of  this  loan  business 
were  represented  by  mortgages  made  subject  to  those  for 
the  loan  in  each  instance  consummated;  that  about  June  1, 
1888,  the  Anglo-American  Mortgage  &  Trust  Company 
was  organized  in  Iowa,  succeeiling  to  the  business  of  Burn- 
ham, Tulleys  &  Co.,  which  from  thenceforward  existed 
only  for  the  purpose  of  settling  up  tlieir  business  and  col- 
lecting outstanding  dues;  that  thereafter  plaintiff,  as  trus- 
tee, was  named  in  such  mortgages  as  secured  loans  made 
by  the  Anglo-American  Mortgage  &  Trust  Company. 
There  were  other  averments  of  the  petition  which  it  is  not 
now  deemed  necessary  to  quote  or  describe.  The  prayer 
of  the  petition  was  that  C.  B.  Keller,  as  attorney,  be  en- 
joined from  interfering  further  in  the  management  of  the 
business  which  plaintiff  claimed  should  be  managed  only 
by  attorneys  for  Burnham,  Tulleys  &  Co.  The  prayer 
was  also  that  the  Anglo-American  Mortgage  &  Trust  Com- 
pany be  restrained  from  the  use  of  the  name  of  plaintiff 
and  from  the  use  of  the  name  of  Burnham,  Tulleys  &  Co. 
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in  any  manner  or  form.     There  was  filed  an  answer  by 
the  Anglo-American  Mortgage  &  Trust  Company  which 
contained  a  cross-petition,  in  whicli  it  was  alleged  that  when 
said  company  was  incorporated  it  purchased  all  the  inter- 
ests of  Burnham,  Tulleys  &  Co.  above  referred  to,  as  well 
as  the  good-will  of  said  business  owned  by  Burnham,  Tul- 
leys &  Co.;  that  plaintiff  was  acting  persistently  in  his 
own  interests  and  that  of  his  associates  wherever  he  was 
enabled  to  do  so  by  reason  of  the  aforesaid  mortgages  hav- 
ing been  made  to  him  as  trustee,  and  by  reason  of  the  col- 
lection of  the  bonds  secured  as  aforesaid  having  been  en- 
trusted to  plaintiff  and  his  associates  in  Iowa.    There  were 
also  in  said  cross-|)etition  averments  that  upon  foreclosures 
of  mortgages  in  Nebraska  the  title  had  been  taken  in  the 
name  of  Tulleys  as  trustee,  and  that  he,  in  each  transaction 
above  referred   to,  was  acting  solely  as  trustee  for  the 
Anglo-American   Mortgage  &  Trust  Company.      There 
was  a  prayer  for  appropriate  relief.     After  a  reply  filed 
there  was  a  trial,  which  resulted  in  a  finding  that  the  aver- 
ments of  the  above  cross-petition  were  sustained  by  the 
evidence  and  a  decree  granting  the  Anglo-American  Mort- 
gage &  Trust  Company  the  relief  it  had  prayed  in  its  cross- 
petition.     The  amount  of  the  supersedeas  bond  on  appeal 
was  fixed  at  $4,000,  which  bond  was  accordingly  given.  In 
this  court  the  Anglo-American  Mortgage  &  Trust  Company 
by  motion  ask  that  plaintiiF  be  required  to  give  an  additional 
supersedeas  bond  suflScient  to  protect  said  company  against 
loss.     In  support  of  this  motion  there  was  filed  the  affi- 
davit of  Samuel  S.  Curtis,  who  states  that  he  is  the  receiver 
of  said  Anglo-American  Mortgage  &  Trust  Company  and 
as  such,  after  the  aforesaid  decree  was  entered,  wrote  to 
plaintiff  a  letter  in  the  following  language: 

"Omaha,  Neb.,  May  26,  1894. 
''Col.  L.  W.  Tulleys— Bexb.  Sir:  Referring  to  the  in- 
Junction  against  your  collecting  B.,  T.  &  Co.  second  roort- 
guges  in  order  that  the  same  may  not  be  tied  up  until  de- 
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cision  of  the  case  in  the  supreme  court,  we  are  willing  that 
you  siiould  collect  and  release  the  same,  paying  the  money 
collected  therefor  over  to  this  company,  to  be  placed  in  the 
special  trust  fund  created  by  the  court  for  such  purpose  un- 
til a  final  decision  is  reached,  and  we  hereby  authorize  and 
empower  you  to  do  so.  We  think  it  as  well  for  all  con- 
cerned that  these  mortgages  should  be  collected  when  pos- 
sible. 

"Yours  truly,  Samuel  8.  Curtis, 

"  Beoeiver" 

'  To  the  above  letter  the  answer  was  in  this  language: 

"Council  Bluffs,  Iowa,  May  29,  1894. 

'^SamudS,  Curtis,  Bec^r,  Omaha — Dear  Sir:  Yours  of 
26th  recM  relative  to  collecting  B.,  T.  &  Co.  second  mt'ge 
notes  &  releasing  second  mt'ges.  I  am  advised  by  my 
Omaha  att'ys  that  the  effect  of  the  supersedeas  bond  filed 
is  to  release  these  second  notes  &  mt'ges  from  the  effect  of 
the  injunction.  My  C.  Bluffs  att'ys  advise  the  same  thing. 
"Yours  truly,  L.  W.  Tulleys.'' 

The  receiver  further  showed  by  his  affidavit  that  the  po- 
sition taken  in  said  letter  of  Tulleys  had  since  been  reas- 
serted and  reaffirmed  by  his  agents  and  attorneys,  that  the 
commission  notes  and  mortgages  of  Burnham,  Tulleys  & 
Co.  which  said  Tulleys  proposed  to  collect  because  of  hav- 
ing filed  his  supersedeas  bond  aforesaid  amount  to  about 
the  sum  of  $25,000;  that  the  Anglo-American  Mortgage  & 
Trust  Company  claims  a  lien  upon  all  the  commission  notes 
and  mortgages  remaining  uncollected  for  its  moneys  and 
funds  appropriated  and  used  by  L.  W.  Tulleys  while  its 
president,  to  the  amount  of  nearly  |160,000,  and  that  if 
Tulleys  is  permitted  to  collect  the  remaining  portion  of  the 
said  $160,000  (represented  by  the  |25,000  in  notes  and 
mortgages),  affiant  believes  thereby  will  be  defeated  the 
claim  of  the  Anglo-American  Mortgage  &  Trust  Company 
for  the  reimbursement  of  the  funds  so  used,  except  to  the 
extent  of  the  amount  of  the  supersedeas  bond.     This  affiant 
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further  stated  that  TuUeys  was  a  non-resident  of  this  state 
and  financially  irresponsible,  and  that  a  judgment  against 
him  would  be  uncollectible.  No  attempt  was  made  to  con- 
trovert the  above  showing,  though  due  notice  of  its  pend- 
ency was  given  the  attorneys  for  TuUeys,  and  it  must 
therefore  be  accepted  as  true.  The  decree  against  Tulleys 
was  founded  on  averments  of  an  abuse  of  trust  repoi^ed  in 
him  to  the  irreparable  injury  of  hb  cestui  que  trust,  the 
Anglo-American  Mortgage  &  Trust  Company.  Since  the 
decree  was  rendered  it  is  shown  that  TuUeys,  though  a  non- 
resident of  this  state  and  insolvent,  is  collecting  a  large 
amount  of  notes  which  his  trust  relation  renders  possible. 
His  right  now  to  do  this  he  bases  upon  his  supersedeas 
bond.  It  is  not  questioned  that  the  aggregate  amount  of 
these  notes  equals  $26,000.  There  is  of  course  no  attempt 
to  fix  the  time  which  must  elapse  before  this  cause  shall  be 
determined.  It  was  filed  in  this  court  September  27, 1894^ 
and  we  are  bound  to  assume  that  a  considerable  time  must 
elapse  before  it  can  be  decided.  Meantime  under  the  show- 
ing  made  it  is  fair  to  assume  that  $25,000  may  be  collected 
by  the  appellant  and  removed  to  another  state.  It  is  there- 
fore but  proper  that  a  supersedeas  bond  commensurate  in 
amount  should  be  filed,  and  it  is  accordingly  ordered  that 
to  continue  in  force  the  supersedeas  now  existing  a  new  su- 
persedeas bond  in  the  penal  sum  of  $25,000  be  filed  and 
approved  in  the  office  of  the  clerk  of  the  district  court  of 
Douglas  county  on  or  before  December  1,  1894. 


JUDGMENI   ACCORDINGLY* 
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Missouri  Pacific  Railway  Company  v.  Margaret 

E.  Baxter,  Administratrix. 

Filed  Noyembeb  20, 1894.    No.  5484. 

1*  Master  and  Servant.    A  serrant  by  his  contract  of  employ- 
mcDt  assnmee  the  ordinary  risks  and  dangers  incident  thereto. 


2. 


3. 


4. 


:  Defective  Machinery  and  Tools:  Continued  Use 

BY  Servant.  If  the  machinery,  tools,  or  appliances  furnished 
the  servant  by  his  master  are  obvionaly  defective  and  dangerous, 
and  the  servant,  notwithstanding,  continues  in  the  service,  he 
thereby  assumes  the  risks  of  any  injury  which  he  may  sustain 
by  reason  of  such  defective  appliances,  unless  he  is  induced  to 
continue  in  such  service  by  the  promise  of  the  master  to  remedy 
such  defect. 


:  Duty  of  Master  to  Furnish  Appliances.    The  law 

does  not  require  that  an  employer  should  furnish  his  servants 
the  newest  or  the  safest  tools,  machinery,  or  appliances  for  the 
performance  of  the  work  for  which  they  are  hired.  If  the  master 
furnishes  such  machinery,  appliances,  or  tools  to  the  servant  as 
are  reasonably  safe  and  fit  for  the  performance  of  the  work  in 
hand,  and  which  the  servant,  in  the  execution  of  his  work,  by 
the  exercise  of  ordinary  care  on  his  i>art,  may  use  with  reason- 
able safety  to  himself,  the  master  has  discharged  his  duty  in  that 
respect. 

:  Negligence:  Action  for  Damages:  Pleading.    A 


railroad  brakeman,  a  part  of  whose  duty  it  was  to  couple  cars 
upon  tracks  known  by  him  to  be  unblocked  and  dangerous, 
while  so  engaged  caught  his  foot  in  an  unblocked  guard  rail  and 
was  killed.  His  administratrix  sued  the  railway  company  for 
damages,  alleging  that  its  failure  to  block  the  guard  rails  was 
negligence  which  caused  her  intestate's  death.  The  petition  did 
not  allege  that  the  deceased  was  inexperienced  when  he  entered 
the  employ  of  the  railway  company;  that  he  was  ignorant  at  the 
time  he  entered  the  service  of  the  company;  that  the  guard  rails 
and  rails  of  its  main  track  were  unblocked;  that  he  did  not 
know  that  the  guard  rail  was  unblocked, at  which  he  was  killed; 
that  he  remained  in  the  service  of  the  company,  relying  upon  a 
promise  made  by  it  to  block  its  guard  rails;  nor  that  guard  rails 
blocked  were  less  dangerous  than  unblocked.  Held^  That  the 
petition  did  not  contain  averments  of  fact  which  negatived  the 
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presnmption  of  law  that  the  injary  reoeived  by  the  deceased  was 
one  of  tjie  risks  which  he  assumed  by  virtae  of  his  employment^ 
and,  therefore,  did  not  state  a  cause  of  action. 

Error  from  the  district  ooart  of  Saline  county.  Tried 
below  before  Hastings,  J. 

The  facts  are  stated  by  the  commissioner. 

T^.  JST.  Morris,  James  W.  Orr,  D.  Martin,  and  B,  P. 
Waggener,  for  plaintiff  in  error: 

The  petition  does  not  state  facts  suiBcient  to  constitute  a 
cause  of  action  when  it  merely  alleges  that  the  n^Ugence 
consists  in  the  failure  at  the  time  of  construction  to  block 
the  guard  rails  and  switches.  (Missouri  P,  R,  0>.  v.  Lewisy 
24  Neb.,  848.) 

By  the  pleadings,  the  admissions  of  the  parties,  and  the 
evidence  in  the  case  it  was  clearly  shown  that  the  plaintiff's 
intestate  continued  in  the  service  of  the  defendant  company 
without  protest  or  promise  of  a  change  or  amendment,  with 
the  knowledge,  or  means  of  knowledge,  that  the  guard  rails 
of  defendant  company  were  unblocked;  and  he  thereby 
waived  the  manner  of  construction,  and  thereby  assumed 
the  risks  and  dangers  resulting  from  the  operation  of  such 
tracks  and  guard  rails,  as  one  of  the  risks  incident  to  his 
employment,  and  could  not  recover  for  any  injuries  result- 
ing therefrom.  {Rush  v.  Missouri  P.  iJ.  Co.,  36  Kan.,  129; 
Smith  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  69  Mo.,  32;  ifc- 
Glynn  v,  Brodie,  31  Cal.,  376;  Richmond  &  D.  R.  Co.  v, 
Risdon,  12  S.  E.  Rep.  [Va.],  786;  St.  Louis,  L  M.  &  S. 
R.  Co,  V.  Davis,  15  S.  W.  Rep.  [Ark.],  895;  Sweeney  v. 
Beidin  &  Jones  Envelope  Q>.,  101  N.  Y.,  520;  St.  Louis, 
A.  &  T.  R.  Co.  V.  Lemon,  18  S.  W.  Rep.  [Tex.],  331 ;  Chi- 
cago, R.  L  &  P.  i2.  Co.  V.  Lonergan,  118  111.,  41;  Wood 
V.  Locke,  147  Mass.,  604;  Mayes  v.  Chicago,  R.  L  <b  P.  R. 
Co.,  63  la.,  562 ;  Appd  v.  Buffalo,  N.  Y.  &  P.  R.  Cb.,  Ill 
N.  Y.,  550;  Lovejoy  v.  Boston  &  L.  R.  Co.,  125  Mass.,  79; 
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Ladd  V.  New  Bedford  R  Co.,  119  Mass.,  41 2 ;  TuUle  v.  De- 
troit, G.  H.  &  M.  R.  Co.,  122  U.  S.,  189;  Oibaon  v.  Erie 
B.  Co.,  63  N.  Y.,  449;  Lake  Shore  &  M.  8.  R.  Co.  v.  Mo-- 
Cormick,  74  Ind.,  440.) 

Where  a  person  of  mature  age  and  experience  is  engaged 
in  a  particular  line  of  employment,  and  has  the  opportune 
ity  to  know  and  see  the  manner  of  construction  of  a  par- 
ticular appliance,  or  of  a  part  of  a  railroad,  and  continues 
in  the  employment  of  the  company  with  such  opportunities, 
the  law  presumes  that  he  exercised  ordinary  care,  and  that 
he  knew  the  manner  of  its  construction  and  at  least  the  ob- 
vious dangers  attending  the  discharge  of  his  employment, 
and  that  he  continued  in  the  discharge  of  such  duties  with 
such  knowledge.  (Parigo  t?.  Chicago,  R.  I.  &  P.  R.  Co.,  52 
la.,  276;  St.  Louis,  A.  &  T.  R.  (h.  v.  Lemon,  18  S.  W.  Rep. 
[Tex.],  332;  Hayden  v.  SmitlivUle  Mfg.  Co.,  29  Conn.,  557; 
Henderson  v.  Coons,  31  III.  App.,  75;  Gleason  v.  New  York 
&  N.  E.  R.  Co.,  34  N.  E.  Rep.  [Mass.],  79;  Way  v.  Illi- 
nois C.  Ri  Co.,  40  la.,  341 ;  Wright  v.  New  York  C.  R.  Co., 
25  N.  Y.,  566 ;  Muldowney  v.  Illinois  C.  R.  Co.,  39  la., 
615;  Kitteringham  v.  Sioux  City  &  P.  R.  Co.,  62  la.,  285; 
Richmond  &  D.  R.  Co.  v.  Risdon,  12  8.  E.  Rep.  [Va.], 
786;  Rush  v.  Missouri  P.  R.  Co.,  36  Kan.,  129.) 

A  master  is  not  bound  to  give  notice  of  patent  dangers 
discoverable  by  a  reasonable  and  ordinary  exercise  of  dili- 
gence on  the  part  of  the  servant  (Morse  v.  Minneapolis  & 
St.  Louis  R.  Co.,  30  Minn.,  466 ;  Fones  v.  Phillips,  39  Ark., 
1 7 ;  Atlas  Engine  Works  v.  Randall,  100  Ind.,  293 ;  Deune 
V.  Caldwell,  127  Mass.,  243;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Clark,  15  Am.  &  Eng.  R.  Cas.  [III.],  261 ;  Hughes  v. 
Winona  &  St  Peter  R.  Co.,  27  Minn.,  137;  Walsh  v.  St. 
Paul  &  D.  R.  Co.,  27  Minn.,  367.) 

If  the  defect  is  patent,  open  to  observation,  or  such  as 
the  ordinary  use  oF  the  machine  in  the  business  the  servant 
i.s  engaged  would  disclose  to  an  ordinarily  observant  man, 
and  the  servant  had  ample  opportunity  by  operating  it  be- 
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fore  being  injured  to  observe  the  defect,  his  opportunity  to 
know  would  be  held  as  knowledge  whether  in  fact  he  knew 
of  the  defect  or  not.  (^Porter  v.  Hannibal  &  St.  J,  R.  Co., 
71  Mo.,  66 ;  Muldowney  v.  lilinois  C.  R.  Co.j  39  la.,  616 ; 
Wharton,  Negligence,  sec.  244;  Gibson  v.Erie  R,  Co,,  63 
N.  Y.,  449;  Chicago,  R,  I.  &  P.  R.  Co,  v,  Lonergan,  118 
111.,  41.) 

Whatever  danger  there  was  by  reason  of  the  guard  rail 
not  being  blocked,  was  patent  and  open  to  the  observation 
of  plaintiff's  intestate.  {^Mayea  v,  Chicago,  R.  L  &  P.  R, 
Co.,  63  la.,  562;  Williama  v.  Central  R.  Co.,  43  la., 
396;  De  Forrest  v.  Jewdt,  88  N.  Y.,  264;  Waish  v.  St. 
Paul  &  D.  R.  Co.,  27  Minn.,  367 ;  Michigan  C.  R.  Co. 
V.  AiLstin,  40  Mich.,  247 ;  Indianapolis,  B.  &  W.  R.  Co.  v. 
Flanigan,  77  111.,  366;  Hathaway  v.  Michigan  C.  R.  Co., 
61  Mich.,  263;  McCoy  v.  First  Nat.  Bank,  Mt.  Pleasant, 
50  la.,  580.) 

The  servant  is  bound  to  make  reasonable  use  of  his  senses 
to  avoid  danger  and  injury  in  the  course  of  his  employ- 
ment. ( Walsh  V.  St.  Paul  &  D.  R.  Co.,  27  Minn.,  367 ; 
Hughes  v.  Winona  &  SL  Peter  R.  Co.,  27  Minn.,  137  ;  De 
Forrest  v.  Jewett,  88  N.  Y.,  264;  TutUe  v.  Detroit,  G.  H.  & 
M.R.  Co.,  122  U.S.,  189.) 

Wiien  a  person  offers  himself  for  employment  in  a  par- 
ticular capacity,  he  thereby  contracts  that  he  has  the  requi- 
site skill  and  experience  to  properly  discharge  the  duties  of 
the  position  sought  and  accepted  by  him,  and  that  he  knows 
at  least  the  obvious  dangers  of  the  employment  in  which 
he  is  about  to  engage.  {3IcGinnis  v.  Canada  Southern 
Bridge  Co.,  49  Mich.,  466  ;  Smith  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.,  69  Mo.,  32 ;  Rush  v.  Missouri  P.  R.  Co.,  36  Kan., 
129;  Lake  Shore  &  M.  S.  R.  Co.  v.  McCormick,  74  Ind., 
440.) 

The  master  is  not  bound  to  furnish  the  safest  appliances, 
nor  adopt  every  new  invention,  although  the  new  device 
or  invention  may  be  safer  than  th^  one  in  use.  [Chicago, 
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R.  I.  &  P.  a.  Co.  V,  Lonergan,  118  111.,  41 ;  Camp  Point 
Mfg.  Co.  V.  Ballouy  71  111.,  418;  MoOvnnis  v.  Canada 
Southern  Bridge  Co.,  49  Mich.,  466 ;  Smith  v.  St.  Louis  & 
C.  &  N.  R.  Co.,  69  Mo.,  32 ;  Lake  Shore  &  M.  8.  R.  Co.  v. 
McCormicky  74  Ind.,  447 ;  Rush  v.  Missouri  P.  R.  Co.,  36 
Kan.,  129;  Simmons  v.  Chicago  &  T.  R.  Co.,  110  III., 
340.) 

F.  I.  Foss  and  E.  E.  McOintie,  contra. 

Ragan^  C. 

Margaret  E.  Baxter,  administratrix  of  the  estate  of 
George  Edwani  Baxter,  deceased,  brought  this  suit  in  the 
district  court  of  Saline  county  against  the  Missouri  Pa- 
cific Bailway  Company  (hereinafter  called  the  ''Railway 
Company'')  for  damages,  under  chapter  21,  Compiled 
Statutes,  1893,  for  the  death  of  her  intestate,  her  husband, 
alleged  to  have  been  caused  by  the  negligence  of  the  Rail- 
way Company.  The  administratrix  had  a  verdict  and 
judgment  and  the  Railway  Company  brings  the  case  here 
for  review. 

There  are  many  errors  assigned  and  argued  in  the  brief 
of  counsel  for  the  plaintiff  in  error;  but  as  we  have 
reached  the  conclusion  that  the  petition  of  the  administra- 
trix filed  in  the  court  below  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  the  judgment  of 
the  district  court  must,  therefore,  be  reversed,  it  becomes 
unnecessary  to  consider  any  question  in  the  record  except 
the  sufficiency  of  such  petition.  The  petition  of  the  ad- 
ministratrix allied  the  death  of  George  Edward  Baxter; 
her  appointment  as  administratrix  of  his  estate;  that  he 
was  her  husband,  and  at  the  time  of  his  death  left  the  ad- 
ministratrix, his  widow,  and  two  minor  children  him  sur- 
viving.    The  petition  further  alleged : 

''  (4.)  That  the  defendant  had  so  negligently,  carelessly, 
and  unskillfully  constructed  its  railroad  track  at  Talmage, 
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both  upon  the  main  track,  side  tracks,  and  spur  tracks, 
that  any  one  who  was  an  employe  of  said  ootupany,  using 
due  diligence,  care,  and  skill  in  transacting  the  business  of 
said  company,  was  liable  to  be  injured,  hurt,  and  damaged 
on  account  of  the  negligent,  careless,  and  unskillful  man- 
ner in  which  the  said  track  of  the  defendant  was  constructed 
at  Talmage;  that  the  said  George  Edward  Baxter,  while 
employed  by  the  defendant  at  a  reasonable  salary  as  a  com- 
pensation for  his  services,  in  the  exercise  of  due  cai^  and 
skill  upon  his  part  in  coupling  the  cars  upon  the  side 
track  of  the  defendant  at  Talmage,  did,  without  any  negli- 
gence upon  his  part,  but  on  account  of  the  negligence, 
carelessness,  and  unskillfulness  of  the  defendant  in  the 
construction  of  its  railroad  bed,  side  tracks,  and  spur 
tracks,  in  not  properly  blocking  and  filling  up  the  space 
between  the  outside  rail  and  guard  rail,  have  his  left  ankle 
caught  just  above  the  heel,  between  the  guard  rail  and  out- 
side rail  of  said  track,  which  threw  him  under  the  trucks 
of  said  cars,  and  he  was  thereby  killed,  which  said  killing 
was  on  account  of  the  carelessness,  negligence,  and  unskill- 
fulness on  the  part  of  the  defendant  in  the  construction  of 
their  railroad,  and  while  the  said  George  Edward  Baxter, 
the  employe  of  the  said  Railway  Company,  was  acting  di- 
rectly under  the  orders  of  the  conductor  of  said  train  of 
which  he  was  brakeman,  and  while  he  was  using  due  care, 
diligence,  and  skill  in  the  transaction  of  the  business  of 
said  Railway  Company." 

The  administratrix  also  alleged  in  her  petition  that  her 
husband,  at  the  time  of  his  death,  was  thirty-three  years 
old.  At  that  time  he  was  employed  by  the  Railway  Com- 
pany as  a  brakeman  on  a  train  running  between  the  sta- 
tions of  Crete  and  Talmage  in  Nebraska,  *'  including  the 
main  line  of  road  at  Talmage,  the  side  tracks,  spurs,  and 
other  tracks  necessary  to  be  used  and  operated  by  said 
Railway  Company  at  said  place  in  connection  with  their 
business  to  and  from  Crete  in  Saline  county,  Nebraska." 
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A  railroad  brakeman,  a  part  of  whose  duty  it  was  to 
couple  cars  upon  tracks  known  by  him  to  be  unblocked  and 
dangerous^  while  so  engaged  caught  his  foot  in  a  frog  and 
was  injured.  Held,  that  he  took  upon  himself  the  risk  in- 
volved in  the  non-blocking  of  the  frogs,  and  could  not 
maintain  an  action  against  his  employer  for  the  injury  sus- 
tained. {Wood  V.  Looke,  147  Mass.,  604.) 

In  TuUtU  V.  Detroit,  O.  H.  &  M.  R.  Co.,  122  U.  S.,  189, 
it  is  said :  '*  When  a  servant,  in  the  execution  of  his  mas- 
ter's business,  receives  an  injury  which  befalls  him  from  one 
of  the  risks  incident  to  the  business,  he  cannot  hold  the 
master  responsible,  but  must  bear  the  consequences  him- 
self/' 

A  switchman  employed  in  a  railway  company's  yards,  in 
helping  to  make  up  and  distribute  trains,  while  engnged  in 
his  employment  ^^ caught  his  foot  in  a  frog"  which  con- 
nected two  converging  tracks  and  was  used  to  effect  the 
transfer  of  cars  from  one  track  to  the  other,  and  before  he 
could  release  himself  he  was  run  over  and  killed.  His  ad- 
ministratrix sued  the  company  for  damages,  alleging  that 
it  had  been  guilty  of  negligence  in  not  '^  blocking  its  frogs." 
The  switchman  had  been  in  the  employ  of  the  company  for 
some  years,  and  employed  in  and  about  the  yard  in  which 
he  was  injured  for  quite  a  length  of  time  prior  thereto,  and 
was  acquainted  with  the  frog  and  knew  that  it  was  not 
blocked.  It  was  held  that  the  switchman,  in  accepting  and 
continuing  in  the  employment,  assumed  the  hazarc}  of  all 
known  and  obvious  dangers,  and  that  he  was  charged  with 
notice  of  the  difficulty  of  removing  the  foot  when  caught 
in  the  frog,  and  of  the  danger  to  be  appreheuded  therefrom, 
and  that,  therefore,  he  could  not  recover.  {Appel  v.  Buffalo, 
N.  Y.  &  P.  R.  Co.,  Ill  K  Y.,  550.) 

In  Mayes  v.  Chicago,  R.  L  &  P.  R.  Co.,  63  la.,  662,  it 
was  held:  ^' Where  defects  in  a  railway  are  obvious  to  all 
employes,  one  who  knows  of  such  defects,  or  by  the  exer- 
cise of  ordinary  care  might  know  of  them,  but,  without 
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objection  or  promise  of  amendment,  continues  in  the  com- 
pany's employment,  thereby  waives  his  right  to  recover  for 
injuries  received  by  reason  of  such  defects." 

In  Rush  V.  Missouri  P.  R.  Co.y  36  Kan.,  129,  the  facts 
were:  The  railway  company  in  the  construction  of  its  rail- 
way did  not  use  any  blocking  or  other  protection  between 
the  main  rails  of  its  track  and  the  guard  rails.  A  servant 
of  the  railway  company  was  employed  as  a  switchman  for 
about  two  and  one-half  months  in  one  of  the  railway  com- 
pany's yards,  and  while  in  the  discharge  of  his  duty  he 
stepped  between  the  main  rail  and  the  guard  rail  of  one  of 
the  tracks  and  was  killed.  His  administratrix  sued  the 
railway  company  for  damages.  The  court  held  'Hhat  the 
condition  of  the  railway  tracks  and  the  danger  must  have 
been  known  to  the  employe,  and,  therefore,  that  he  assumed 
the  risk." 

In  Sweeney  v.  Berlin  &  Jones  Envelope  Co.,  101  N.  Y., 
520,  it  is  said :  *^A  servant  accepts  the  service  subject  to 
the  risks  incident  to  it;  and  where,  when  he  enters  into  the 
employment,  the  machinery  and  implements  used  in  the 
master's  business  are  of  a  certain  kind  or  condition,  and 
the  servant  knows  it,  he  voluntarily  takes  the  risk  result- 
ing from  their  use,  and  can  make  no  claim  upon  the  master 
to  furnish  other  or  different  safeguards." 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lonergan,  118  111.,  41, 
it  was  held :  ''A  person  who  engages  in  the  service  of  a 
railroad  company  in  the  running  of  its  trains  is  presumed 
to  do  so  with  a  knowledge  of  the  dangers  incident  to  such 
service,  and  he  assumes  the  risks  of  its  ordinary  hazards. 
An  employer  is  not  bound  to  furnish  for  his  workmen  the 
safest  machinery,  nor  to  provide  the  best  methods  for  its 
operation  in  order  to  save  himself  from  responsibility  for 
accidents  resulting  from  its  use.  If  the  machinery  be  of 
an  ordinary  character,  and  such  as  can,  with  reasonable 
care,  be  used  without  danger  to  the  employe,  it  is  all  that 
can  be  required  from  the  employer." 
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In  McGinnis  t?.  Canada  Southern  Bridge  Co,,  49  Mich., 
466^  it  was  held  :  ^^Ad  employer  is  not  bound  to  make  use 
of  the  newest  mechanical  appliances  for  the  purpose  of  in- 
suring the  safety  of  his  employes^  especially  if  it  does  not 
appear  that  on  the  whole  it  would  be  advantageous  to 
them.  So,  a  railway  company  is  not  bound  to  block  its 
frogs,  particularly  if  it  does  not  appear  that  in  doing  so  it 
would  not  entail  greater  dangers  than  it  would  avert/' 

In  Smith  v.  St.  Louis,  K.  C.  &  N,  R.  Co.,  69  Mo.,  e32,  it 
is  said  :  '' Railroad  companies  are  bound  to  use  appliances 
which  are  not  defective  in  construction ;  but  as  between 
them  and  their  employes  they  are  not  bound  to  use  such  as 
are  of  the  very  best  or  most  improved  description.  *  * 
A  brakeman  who  continues  in  the  service  of  a  railroad  com- 
pany  with  knowledge  that  the  guard  of  a  switch  is  made 
of  T  rail,  cannot  recover  for  injuries  sustained  in  conse- 
quence of  his  foot  being  caught  between  the  guard  and  the 
frog,  notwithstanding  it  may  appear  that  if  the  guard  had 
been  made  of  a  different  rail  it  would  have  been  less  dan- 
gerous." 

In  Lake  Shore  &  M.  S.  JR.  Co.  v.  MeCormiok,  74  Ind., 
440,  it  is  held :  '^  An  employe,  when  he  enters  the  service 
of  an  employer,  impliedly  agrees  to  assume  all  risks  ordi- 
narily and  naturally  incident  to  the  particular  service; 
and  the  employer  impliedly  agrees  that  he  will  not  subject 
the  employe,  through  fraud,  negligence,  or  malice,  to 
greater  risks  than  those  which  fairly  and  properly  belong 
to  the  particular  service  in  which  the  employe  is  to  be  en- 
gaged. The  employer's  obligation  is  not  to  supply  the 
employe  with  absolutely  safe  machinery,  or  with  any  par- 
ticular kind  of  machinery,  but  to  use  ordinary  and  reason- 
able care  not  to  subject  the  employe  to  extraordinary  or 
unreasonable  danger.'' 

These  authorities  establish  three  general  rules: 

(1.)  That  a  servant  by  his  contract  of  service  assumes 
the  ordinary  risks  incident  to  such  employment 
55 


NFT-  ,,A'Vi         [Vol.42 


.V 


800 

*         ^ 

olyection  o  ^,  m^>  <»  appliances  furniAed 
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injuries  •>«»"«  in  the  service  of  the  master. 

In  '  •  "^  risks  of  all  injury  which  he  may 

were  --Such  defective  machinery  or  appliances, 

wa-  ■■  "^i"  in  the  service  by  reason  of  a  promise  of 

tl  .  »  '"Itfedy  such  defects. 

.  <^  master  is  not  bound  to  adopt  the  newest  or 
> '  'finery,  tools,  or  appliances  for  the  safety  of 

l'""^  observed  that  the  only  ground  of  negligence 
!Lr««in8t  the  Railway  Company  in  this  case  in  the 
'^a  the  administratrix  is  the  feilure  of  the  Railwy 
C'^r  to  block  the  spaces  between  the  guard  nuUnd 
!Ct^'o{  its  main  track.     The  petition  does  not  allege, 
,s^a  Baxter  entered  the  service  of  the  Railway  Company, 
^  he  was  inexperienced  when  he  entered  its  employ;  how 
long  he  was  in  its  service  before  he  was  killed;  that  he  did 
Bot^know  at  the  time  he  entered  the  service  of  the  Railway 
Company  that  the  spaces  between  the  guard  rails  and  rails 
of  its  main  track  were  unblocked ;  that  he  did  not  knotr 
the  guard  rail  was  unblocked  at  which  he  was  injured ;  that 
the  Railway  Company  promised  him,  in  consideration  of  his 
remaining  in  its  service,  to  block  its  guard  rails;  nor  that 
guard  rails  blocked  are  less  dangerous  than  unblocked.   In 
other  words,  this  petition  does  not  contain  averments  of 
fact  which  negative  the  presumption  that  the  injury  received 
by  Baxter  was  one  of  the  risks  which  he  assumed  by  vir- 
tue of  his  employment.     We  have  no  doubt  but  that  the 
failure  of  the  Railway  Company  to  block  its  guard  raik 
is  an  evidence  of  n^ligence  on  its  part ;  and  if  this  were 
a  suit  by  a  passenger  of  this  Railway  Company  for  inju- 
ries  such  passenger  had  sustained  by  reason  of  such  default 
on  the  part  of  the  Railway  Company  it  might  be  liable. 
But  this  is  not  the  case  before  us.     If  this  were  a  suit  by 
one  not  a  passenger  and  not  an  employe  of  the  company, 


SEPTEMBER  TERM,  1894.  80 J 

Missouri  P.  R.  Co.  y.  Baxter. 

who  had  been  injured  by  reason  of  the  default  of  the  Rail- 
way Company  to  block  its  guard  rail,  such  failure  of  the 
Railway  Company  might  be  evidence  of  negligence  on  it» 
part.  But  this  is  not  the  case  before  us.  The  question 
with  which  we  have  to  deal  is  this:  Assuming  that  the 
Railway  Company  was  guilty  of  negligence  in  not  blocking 
its  guard  rail,  we  must  assume,  because  of  the  want  of  aver- 
ments in  the  petition  to  the  contrary,  that  Baxter  actually 
knew  at  the  time  he  entered  the  company's  service,  and  while 
he  was  in  its  service,  that  theguard  rails  were  unblocked ;  that 
he  continued  in  the  service  of  the  Railway  Company  without 
any  promise  on  its  part  to  block  these  guard  rails ;  that  he 
was  not  inexperienced;  that  he  was  not  unacquainted  with 
the  condition  of  the  guard  rail  where  he  was  injured;  and 
that,  therefore,  he  assumed,  by  continuing  in  the  service  of 
the  railway  company,  the  risk  of  being  injured  by  reasoit 
of  these  guard  rails  being  unblocked.  An  employer  is  not 
an  insurer  of  the  safety  of  his  employes.  In  the  very  na- 
ture of  things  a  railway  company  cannot  guaranty  that 
those  who  enter  its  service  are  to  be  engaged  in  undertak- 
ings which  are  safe.  Common  sense  and  observation  teach 
all  men  that  railroad  operation  is  extremely  hazardous. 
Danger  lurks  on  every  rail  and  tie,  and  death  stands  watcli 
at  every  bridge  and  switch.  One  who  enters  the  employ* 
ment  of  a  railway  company  as  a  brakeman  knows  this  fact 
quite  as  well  as  his  employer,  and  assumes  this  risk  and 
liazard  and  danger  when  he  enters  upon  the  service.  Nor 
does  the  law  require  -that  an  employer  should  furnish  his 
servants  the  newest  or  the  safest  tools,  machinery,  or  ap- 
pliances for  the  performance  of  the  work  for  which  they 
are  hired.  If  the  master  furnishes  such  machinery,  appli- 
ances, or  tools  to  the  servant  as  are  reasonably  safe  and  fit 
for  the  performance  of  the  work  in  hand,  and  which  the 
servant,  in  the  execution  of  his  work,  by  the  exercise  of 
ordinary  care  on  his  part,  may  use  with  reasonable  .safety^ 
to  himself,  the  master  has  discharged  his  duty  in  that  re- 
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(2.)  That  if  the  machineryy  tools,  or  appliances  furnished 
him  by  the  master  are  obviously  defective  and  dangerous, 
and  he  nevertheless  continues  in  the  service  of  the  master, 
he  thereby  assumes  the  risks  of  all  injury  which  he  may 
sustain  by  reason  of  such  defective  machinery  or  appliances, 
unless  he  continues  in  the  service  by  reason  of  a  promise  of 
the  master  to  remedy  such  defects. 

(3.)  That  a  master  is  not  bound  to  .adopt  the  newest  or 
the  safest  machinery,  tools,  or  appliances  for  the  safety  of 
his  servants. 

It  will  be  observed  that  the  only  ground  of  negligence 
charged  against  the  Railway  Company  in  this  case  in  the 
petition  of  the  administratrix  is  the  failure  of  the  Railway 
Company  to  block  the  spaces  between  the  guard  rail  and 
the  rail  of  its  main  track.     The  petition  does  not  allege, 
when  Baxter  entered  the  service  of  the  Railway  Company, 
that  he  was  inexperienced  when  he  entered  its  employ;  how 
long  he  was  in  its  service  before  he  was  killed;  that  he  did 
not  know  at  the  time  he  entered  the  service  of  the  Railway 
Company  that  the  spaces  between  the  guard  rails  and  rails 
of  its  main  track  were  unblocked ;  that  he  did  not  know 
the  guard  rail  was  unblocked  at  which  he  was  injured;  that 
the  Railway  Company  promised  him,  in  consideration  of  his 
remaining  in  its  service,  to  block  its  guard  rails;  nor  that 
guard  rails  blocked  are  less  dangerous  than  unblocked.   lo 
other  words,  this  petition  does  not  contain  averments  of 
fact  which  negative  the  presumption  that  the  injury  received 
by  Baxter  was  one  of  the  risks  which  he  assumed  by  vir- 
tue of  his  employment.     We  have  no  doubt  but  that  the 
failure  of  the  Railway  Company  to  block  its  guard  rails 
is  an  evidence  of  negligence  on  its  part ;  and  if  this  were 
a  suit  by  a  passenger  of  this  Railway  Company  for  inja- 
ries  such  passenger  had  sustained  by  reason  of  such  default 
on  the  part  of  the  Railway  Company  it  might  be  liable. 
But  this  is  not  the  case  before  us.     If  this  were  a  suit  by 
one  not  a  passenger  and  not  an  employe  of  the  company, 
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who  had  been  injured  by  reason  of  the  default  of  the  Rail- 
way Company  to  block  its  guard  rail,  such  failure  of  the 
Railway  Company  might  be  evidence  of  n^ligence  on  it» 
part.  But  this  is  not  the  case  before  us.  The  question 
with  which  we  have  to  deal  is  this:  Assuming  that  the 
Railway  Company  was  guilty  of  negligence  in  not  blocking 
its  guard  rail,  we  must  assume,  because  of  the  want  of  aver- 
ments in  the  petition  to  the  contrary,  that  Baxter  actually 
knew  at  the  time  he  entered  the  company's  service,  and  while 
he  was  in  its  service,  that  the  guard  rails  were  unblocked ;  that 
he  continued  in  the  service  of  the  Railway  Company  without 
any  promise  on  its  part  to  block  these  guard  rails ;  that  he- 
was  not  inexperienced;  that  he  was  not  unacquainted  with 
the  condition  of  the  guard  rail  where  he  was  injured ;  and 
that,  therefore,  he  assumed,  by  continuing  in  the  service  of 
the  railway  company,  the  risk  of  being  injured  by  reason 
of  these  guard  rails  being  unblocked.  An  employer  is  nut 
an  insurer  of  the  safety  of  his  employes.  In  the  very  na- 
ture of  things  a  railway  company  cannot  guaranty  that 
those  who  enter  its  service  are  to  be  engaged  in  undertak- 
ings which  are  safe.  Common  sense  and  observation  teach 
all  men  that  railroad  operation  is  extremely  hazardous* 
Danger  lurks  on  every  rail  and  tie,  and  death  stands  watcii 
at  every  bridge  and  switch.  One  who  enters  the  employ- 
ment of  a  railway  company  as  a  brakeman  knows  this  fact 
quite  as  well  as  his  employer,  and  assumes  this  risk  and 
hazard  and  danger  when  he  enters  upon  the  service.  Nor 
does  the  law  require  that  an  employer  should  furnish  his 
servants  the  newest  or  the  safest  tools,  machinery,  or  ap- 
pliances for  the  performance  of  the  work  for  which  they* 
are  hired.  If  the  master  furnishes  such  machinery,  appli- 
ances, or  tools  to  the  servant  as  are  reasonably  safe  and  fit 
for  the  performance  of  the  work  in  hand,  and  which  the 
servant,  in  the  execution  of  his  work,  by  the  exercise  of 
ordinary  care  on  his  part,  may  use  with  reasonable  .«afety 
to  himself,  the  master  has  discharged  his  duty  in  that  re- 
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(2.)  That  if  the  machinery,  tools,  or  appliances  furnished 
him  by  the  master  are  obviously  defective  and  dangerous, 
and  he  nevertheless  continues  in  the  service  of  the  master, 
he  thereby  assumes  the  risks  of  all  injury  which  he  may 
sustain  by  reason  of  such  defective  machinery  or  appliances, 
unless  he  continues  in  the  service  by  reason  of  a  promise  of 
the  master  to  remedy  such  defects. 

(3.)  That  a  master  is  not  bound  to  adopt  the  newest  or 
the  safest  machinery,  tools,  or  appliances  for  the  safety  of 
his  servants. 

It  will  be  observed  that  the  only  ground  of  n^ligenoe 
charged  against  the  Railway  Company  in  this  case  in  the 
petition  of  the  administratrix  is  the  failure  of  the  Railway 
Company  to  block  the  spaces  between  the  guard  rail  and 
the  rail  of  its  main  track.  The  petition  does  not  allege, 
when  Baxter  entered  the  service  of  the  Railway  Company, 
that  he  was  inexperienced  when  he  entered  its  employ;  how 
long  he  was  in  its  service  before  he  was  killed;  that  he  did 
not  know  at  the  time  he  entered  the  service  of  the  Railway 
Company  that  the  spaces  between  the  guard  rails  and  rails 
of  its  main  track  were  unblocked ;  that  he  did  not  kno\r 
the  guard  rail  was  unblocked  at  which  he  was  injured ;  that 
the  Railway  Company  promised  him,  in  consideration  of  his 
remaining  in  its  service,  to  block  its  guard  rails;  nor  that 
guard  rails  blocked  are  less  dangerous  than  unblocked.  lo 
other  words,  this  petition  does  not  contain  averments  of 
fact  whici)  negative  the  presumption  that  the  injury  received 
by  Baxter  was  one  of  the  risks  which  he  assumed  by  vir- 
tue of  his  employment.  We  have  no  doubt  but  that  the 
failure  of  the  Railway  Company  to  block  its  guard  rails 
is  an  evidence  of  negligence  on  its  part;  and  if  this  were 
a  suit  by  a  passenger  of  this  Railway  Company  for  inju- 
ries such  passenger  had  sustained  by  reason  of  such  default 
on  the  part  of  the  Railway  Company  it  might  be  liable. 
But  this  is  not  the  case  before  us.  If  this  were  a  suit  by 
one  not  a  passenger  and  not  an  employe  of  the  oonapany, 
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who  had  been  injured  by  reason  of  the  default  of  the  Bail- 
way  Company  to  block  its  guard  rail,  such  failure  of  the 
Railway  Company  might  be  evidence  of  negligence  on  it» 
part.  But  this  is  not  the  case  before  us.  The  question 
with  which  we  have  to  deal  is  this:  Assuming  that  the 
Railway  Company  was  guilty  of  negligence  in  not  blocking 
its  guard  rail,  we  must  assume,  because  of  the  want  of  aver- 
ments in  the  petition  to  the  contrary,  that  Baxter  actually 
knew  at  the  time  he  entered  the  company's  service,  and  while 
he  was  in  its  service,  that  theguard  rails  were  unblocked ;  that 
he  continued  in  the  service  of  the  Railway  Company  without 
any  promise  on  its  part  to  block  these  guard  rails ;  that  he 
was  not  inexperienced;  that  he  was  not  unacquainted  witU 
the  condition  of  the  guard  rail  where  he  was  injured ;  and 
that,  therefore,  he  assumed,  by  continuing  in  the  service  of 
the  railway  company,  the  risk  of  being  injured  by  reasoi> 
of  these  guard  rails  being  unblocked.  An  employer  is  not 
an  insurer  of  the  safety  of  his  employes.  In  the  very  na- 
ture of  things  a  railway  company  cannot  guaranty  that 
those  who  enter  its  service  are  to  be  engaged  in  undertak- 
ings which  are  safe.  Common  sense  and  observation  teach 
all  men  that  railroad  operation  is  extremely  hazardous* 
Danger  lurks  on  every  rail  and  tie,  and  death  stands  watclt 
at  every  bridge  and  switch.  One  who  enters  the  employ- 
ment of  a  railway  company  as  a  brakeman  knows  this  fact 
quite  as  well  as  his  employer,  and  assumes  this  risk  and 
hazard  and  danger  when  he  enters  upon  the  service.  Nor 
does  the  law  require  that  an  employer  should  furnish  his 
servants  the  newest  or  the  safest  tools,  machinery,  or  ap- 
pliances for  the  performance  of  the  work  for  which  they 
are  hired.  If  the  master  furnishes  such  machinery,  appli- 
ances, or  tools  to  the  servant  as  are  reasonably  safe  and  fit 
for  the  performance  of  the  work  in  hand,  and  which  the 
servant,  in  the  execution  of  his  work,  by  the  exercise  of 
ordinary  care  on  his  part,  may  use  with  reasonable  safety 
to  himself,  the  master  has  discharged  his  duty  in  that  re- 
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(2.)  That  if  the  machineryy  tools,  or  appliances  furnished 
him  by  the  master  are  obviously  defective  aod  dangerous, 
and  he  nevertheless  continues  in  the  service  of  the  master, 
he  thereby  assumes  the  risks  of  all  injury  which  he  may 
sustain  by  reason  of  such  defective  machinery  or  applianoee, 
unless  he  continues  in  the  service  by  reason  of  a  promise  of 
the  master  to  remedy  such  defects. 

(3.)  That  a  master  is  not  bound  to  adopt  the  newest  or 
the  safest  machinery,  tools,  or  appliances  for  the  safety  of 
his  servants. 

It  will  be  observed  that  the  only  ground  of  negligence 
charged  against  the  Railway  Company  in  this  case  in  the 
petition  of  the  administratrix  is  the  failure  of  the  Railway 
Company  to  block  the  spaces  between  the  guard  rail  and 
the  rail  of  its  main  track.  The  petition  does  not  allege, 
when  Baxter  entered  the  service  of  the  Railway  Company, 
that  he  was  inexperienced  when  he  entered  its  employ;  how 
long  he  was  in  its  service  before  he  was  killed ;  that  he  did 
not  know  at  the  time  he  entered  the  service  of  the  Railway 
Company  that  the  spaces  between  the  guard  rails  and  rails 
of  its  main  track  were  unblocked ;  that  he  did  not  know 
the  guard  rail  was  unblocked  at  which  he  was  injured ;  that 
the  Railway  Company  promised  him,  in  consideration  of  his 
remaining  in  its  service,  to  block  its  guard  rails;  nor  that 
guard  rails  blocked  are  less  dangerous  than  unblocked.  Id 
other  words,  this  petition  does  not  contain  averments  of 
fact  which  negative  the  presumption  that  the  injury  received 
by  Baxter  was  one  of  the  risks  which  he  assumed  by  vir- 
tue of  his  employment.  We  have  no  doubt  but  that  the 
failure  of  the  Railway  Company  to  block  its  guard  rails 
is  an  evidence  of  negligence  on  its  part ;  and  if  this  were 
a  suit  by  a  passenger  of  this  Railway  Company  for  inju- 
ries such  passenger  had  sustained  by  reason  of  such  default 
on  the  part  of  the  Railway  Company  it  might  be  liable. 
But  this  is  not  the  case  before  us.  If  this  were  a  suit  by 
one  not  a  passenger  and  not  an  employe  of  the  compauy, 


YoL.  42]       SEPTEMBER  TERM,  1894.  80;^ 


Missouri  P.  R.  Co.  y.  Baxter. 


who  bad  been  injured  by  reason  of  the  default  of  the  Bail* 
way  Company  to  block  its  guard  rail,  such  failure  of  the 
Railway  Company  might  be  evidence  of  negligence  on  it» 
part.  But  this  is  not  the  case  before  us.  The  question 
with  which  we  have  to  deal  is  this:  Assuming  that  the 
Railway  Company  was  guilty  of  negligence  in  not  blocking 
its  guard  rail,  we  must  assume,  because  of  the  want  of  aver- 
ments in  the  petition  to  the  contrary,  that  Baxter  actually 
knew  at  the  time  he  entered  the  company's  service,  and  while 
he  was  in  its  service,  that  the  guard  rails  were  unblocked ;  that 
he  continued  in  the  service  of  the  Railway  Company  without 
any  promise  on  its  part  to  block  these  guard  rails;  that  he 
was  not  inexperienced;  that  he  was  not  unacquainted  with 
the  condition  of  the  guard  rail  where  he  was  injured;  and 
that,  therefore,  he  assumed,  by  continuing  in  the  service  of 
the  railway  company,  the  risk  of  being  injured  by  reason 
of  these  guard  rails  being  unblocked.  An  employer  is  not 
an  insurer  of  the  safety  of  his  employes.  In  the  very  na- 
ture of  things  a  railway  company  cannot  guaranty  that 
those  who  enter  its  service  are  to  be  engaged  in  undertak- 
ings which  are  safe.  Common  sense  and  observation  teach 
all  men  that  railroad  operation  is  extremely  hazardous. 
Danger  lurks  on  every  rail  and  tie,  and  death  stands  watdi 
at  every  bridge  and  switch.  One  who  enters  the  employ- 
ment of  a  railway  company  as  a  brakeman  knows  this  fact 
quite  as  well  as  his  employer,  and  assumes  this  risk  and 
hazard  and  danger  when  he  enters  upon  the  service.  Nor 
does  the  law  require  that  an  employer  should  furnish  his 
servants  the  newest  or  the  safest  tools,  machinery,  or  ap- 
pliances for  the  performance  of  the  work  for  which  they 
are  hired.  If  the  master  furnishes  such  machinery,  appli- 
ances, or  tools  to  the  servant  as  are  reasonably  safe  and  fit 
for  the  performance  of  the  work  in  hand,  and  which  the 
servant,  in  the  execution  of  his  work,  by  the  exercise  of 
ordinary  care  on  his  part,  may  use  with  reasonable  safety 
to  himself,  the  master  has  discharged  his  duty  in  that  re* 
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(2.)  That  if  the  machineiyy  tools,  or  appliances  furnished 
him  by  the  master  are  obviously  defective  and  dangerous^ 
and  he  nevertheless  continues  in  the  service  of  the  master^ 
he  thereby  assumes  the  risks  of  all  injury  which  he  may 
sustain  by  reason  of  such  defective  machinery  or  appliances^ 
unless  he  continues  in  the  service  by  reason  of  a  promise  of 
the  master  to  remedy  such  defects. 

(3.)  That  a  master  is  not  bound  to  adopt  the  newest  or 
the  safest  machinery,  tools,  or  appliances  for  the  safety  of 
his  servants. 

It  will  be  observed  that  the  only  ground  of  negligence 
charged  against  the  Railway  Company  in  this  case  in  the 
petition  of  the  administratrix  is  the  failure  of  the  Railway 
Company  to  block  the  spaces  between  the  guard  rail  and 
the  rail  of  its  main  track.  The  petition  does  not  all^^ 
when  Baxter  entei*ed  the  service  of  the  Railway  Company^ 
that  he  was  inexperienced  when  he  entered  its  employ;  how 
long  he  was  in  its  service  before  he  was  killed;  that  he  did 
not  know  at  the  time  he  entered  the  service  of  the  Railway 
Company  that  the  spaces  between  the  guard  rails  and  rails 
of  its  main  track  were  unblocked ;  that  he  did  not  know 
the  guard  rail  was  unblocked  at  which  he  was  injured ;  that 
the  Railway  Company  promised  him,  in  consideration  of  his 
remaining  in  its  service,  to  block  its  guard  rails;  nor  that 
guard  rails  blocked  are  less  dangerous  than  unblocked.  In 
other  words,  this  petition  does  not  contain  averments  of 
fact  which  negative  the  presumption  that  the  injury  received 
by  Baxter  was  one  of  the  risks  which  he  assumed  by  vir- 
tue of  his  employment.  We  have  no  doubt  but  that  the 
failure  of  the  Railway  Company  to  block  its  guard  rails 
is  an  evidence  of  negligence  on  its  part;  and  if  this  were 
a  suit  by  a  passenger  of  this  Railway  Company  for  inja- 
ries  such  passenger  had  sustained  by  reason  of  such  default 
on  the  part  of  the  Railway  Company  it  might  be  liable. 
But  this  is  not  the  case  before  us.  If  this  were  a  suit  by 
one  not  a  passenger  and  not  an  employe  of  the  compaoy, 
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who  had  been  injured  by  reason  of  the  default  of  the  Rail* 
way  Company  to  block  its  guard  rail,  such  failure  of  the 
Railway  Company  might  be  evidence  of  negligence  on  \i» 
part.  But  this  is  not  the  case  before  us.  The  question 
with  which  we  have  to  deal  is  this:  Assuming  that  the 
Railway  Compauy  was  guilty  of  negligence  in  not  blocking^ 
its  guard  rail,  we  must  assume,  because  of  the  want  of  aver- 
ments in  the  petition  to  the  contrary,  that  Baxter  actually 
knew  at  the  time  he  entered  the  company's  service,  and  while 
he  was  in  its  service,  that  the  guard  rails  were  unblocked ;  that 
he  continued  in  the  service  of  the  Railway  Company  without 
any  promise  on  its  part  to  block  these  guard  rails;  that  he 
was  not  inexperienced;  that  he  was  not  unacquainted  witU 
the  condition  of  the  guard  rail  where  he  was  injured ;  and 
that,  therefore,  he  assumei.1,  by  continuing  in  the  service  of 
the  railway  company,  the  risk  of  being  injured  by  reason 
of  these  guard  rails  being  unblocked.  An  employer  is  not 
an  insurer  of  the  safety  of  his  employes.  In  the  very  na- 
ture of  things  a  railway  company  cannot  guaranty  that 
those  who  enter  its  service  are  to  be  engaged  in  undertak- 
ings which  are  safe.  Common  sense  and  observation  teach 
all  men  that  railroad  operation  is  extremely  hazardous* 
Danger  lurks  on  every  rail  and  tie,  and  death  stands  wateli 
at  every  bridge  and  switch.  One  who  enters  the  employ* 
ment  of  a  railway  company  as  a  brakeman  knows  this  fact 
quite  as  well  as  his  employer,  and  assumes  this  risk  and 
hazard  and  danger  when  he  enters  upon  the  service.  Nor 
does  the  law  require  .that  an  employer  should  furnish  his 
servants  the  newest  or  the  safest  tools,  machinery,  or  ap- 
pliances for  the  performance  of  the  work  for  which  they 
are  hired.  If  the  master  furnishes  such  machinery,  appli- 
ances, or  tools  to  the  servant  as  are  reasonably  safe  and  fit 
for  the  performance  of  the  work  in  hand,  and  which  the 
servant,  in  the  execution  of  his  work,  by  the  exercise  of 
ordinary  care  on  his  part,  may  use  with  reasonable  safety 
to  himself,  the  master  has  discharged  his  duty  in  that  re- 
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(2.)  That  if  the  machineiyy  tools,  or  appliances  furnished 
him  by  the  master  are  obviously  defective  and  dangerous^ 
and  he  nevertheless  continues  in  the  service  of  the  master, 
he  thereby  assumes  the  risks  of  all  injury  which  he  may 
sustain  by  reason  of  such  defective  machinery  or  appliances, 
unless  he  continues  in  the  service  by  reason  of  a  promise  of 
the  master  to  remedy  such  defects. 

(3.)  That  a  master  is  not  bound  to  adopt  the  newest  or 
the  safest  machinery,  tools,  or  appliances  for  the  safety  of 
his  servants. 

It  will  be  observed  that  the  only  ground  of  n^ligence 
charged  against  the  Railway  Company  in  this  case  in  the 
petition  of  the  administratrix  is  the  failure  of  the  Railway 
Company  to  block  the  spaces  between  the  guard  rail  and 
the  rail  of  its  main  track.  The  petition  does  not  all^, 
when  Baxter  entei*ed  the  service  of  the  Railway  Company, 
that  he  was  inexperienced  when  he  entered  its  employ;  how 
long  he  was  in  its  service  before  he  was  killed;  that  he  did 
not  know  at  the  time  he  entered  the  service  of  the  Railway 
Company  that  the  spaces  between  the  guard  rails  and  rails 
of  its  main  track  were  unblocked ;  that  he  did  not  know 
the  guard  rail  was  unblocked  at  which  he  was  injured ;  that 
the  Railway  Company  promised  him,  in  consideration  of  his 
remaining  in  its  service,  to  block  its  guard  rails;  nor  that 
guard  rails  blocked  are  less  dangerous  than  unblocked.  In 
other  words,  this  petition  does  not  contain  averments  of 
fact  which  negative  the  presumption  that  the  injury  received 
by  Baxter  was  one  of  the  risks  which  he  assumed  by  vir- 
tue of  his  employment.  We  have  no  doubt  but  that  the 
failure  of  the  Railway  Company  to  block  its  guard  rails 
is  an  evidence  of  negligence  on  its  part ;  and  if  this  were 
a  suit  by  a  passenger  of  this  Railway  Company  for  inju- 
ries such  passenger  had  sustained  by  reason  of  such  default 
on  the  part  of  the  Railway  Company  it  might  be  liable 
But  this  is  not  the  case  before  us.  If  this  were  a  suit  by 
one  not  a  passenger  and  not  an  employe  of  the  company, 
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who  had  been  injured  by  reason  of  the  default  of  the  Bail- 
way  Company  to  block  its  guard  rail,  such  failure  of  the 
Railway  Company  might  be  evidence  of  n^ligence  on  it& 
part.  But  this  is  not  the  ease  before  us.  The  question 
with  wliich  we  have  to  deal  is  this:  Assuming  that  the 
Railway  Company  was  guilty  of  negligence  in  not  blocking^ 
its  guard  rail,  we  must  assume,  because  of  the  want  of  aver- 
ments in  the  petition  to  the  contrary,  that  Baxter  actually 
knew  at  the  time  he  entered  the  company's  service,  and  while 
he  was  in  its  service,  that  the  guard  rails  were  unblocked ;  that 
he  continued  in  the  service  of  the  Railway  Company  without 
any  promise  on  its  part  to  block  these  guard  rails ;  that  he 
was  not  inexperienced;  that  he  was  not  unacquainted  witib 
the  condition  of  the  guard  rail  where  he  was  injured;  and 
that,  therefore,  he  assumed,  by  continuing  in  the  service  of 
the  railway  company,  the  risk  of  being  injured  by  reasoi> 
of  these  guard  rails  being  unblocked.  An  employer  is  nut 
an  insurer  of  the  safety  of  his  employes.  In  the  very  na- 
ture of  things  a  railway  company  cannot  guaranty  that 
those  who  enter  its  service  are  to  be  engaged  in  undertak- 
ings which  are  safe.  Common  sense  and  observation  teach 
all  men  that  railroad  operation  is  extremely  hazardous.. 
Danger  lurks  on  every  rail  and  tie,  and  death  stands  wateli 
at  every  bridge  and  switch.  One  who  enters  the  employ- 
ment of  a  railway  company  as  a  brakeman  knows  this  fact 
quite  as  well  as  his  employer,  and  assumes  this  risk  and 
hazard  and  danger  when  he  enters  upon  the  service.  Nor 
does  the  law  require  that  an  employer  should  furnish  his 
servants  the  newest  or  the  safest  tools,  machinery,  or  ap- 
pliances for  the  performance  of  the  work  for  which  they 
are  hired.  If  the  master  furnishes  such  machinery,  appli- 
ances, or  tools  to  the  servant  as  are  reasonably  safe  and  fit 
for  the  performance  of  the  work  in  hand,  and  which  the 
servant,  in  the  execution  of  his  work,  by  the  exercise  of 
ordinary  care  on  his  part,  may  use  with  reasonable  safety 
to  himself,  the  master  has  discharged  his  duty  in  that  re- 
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spect.  Doubtless  employes  of  a  railway  company  engaged 
in  the  operation  of  the  road  are  exposed  to  less  danger  if 
the  train  be  run  at  a  S|)eed  of  ten  miles  an  hour  instead  of 
fifty^  if  in  the  construction  of  the  road  oak  ties  be  used 
instead  of  cedar  or  pine,  if  eighty- five  pound  steel  rails  be 
used  instead  of  fifty-six,  if  the  road  be  constructed  entirely 
without  curves,  and  if  the  bridges  and  culverts  be  con- 
structed of  solid  masonry  instead  of  wood,  and  it  is  pos- 
sible for  a  railway  company  to  so  construct  and  operate  its 
road;  but  its  failure  to  so  construct  and  operate  its  road 
and  trains,  while  possibly  evidence  of  negligence,  such  evi- 
dence alone  is  not  sufficient  to  support  a  verdict  against  it 
for  damages  for  an  injury  received  by  one  of  its  employes. 
The  judgment  of  the  district  court  is 


Reversed. 


8.  W.  Button  et  al.  v.  State  of  Nebraska,  ex 
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1.  Bridges  Across  County  Boundaries:  Repairs:  Man 
DAMUS  TO  County  Commission kbs:  Precinct  Bonds.  "  Loa- 
isTille  precinct/'  a  political  sabdivlsion  of  Cass  coanty,  voted 
its  bonds  to  aid  in  the  construction  of  a  free  wagon  bridge  acroas 
the  Platte  river.  The  connty  commissioners  of  Cass  coanty 
issned  the  bonds  voted,  sold  them  and  nsed  the  proceeds  in  con- 
strncting  a  free  wagon  bridge  across  the  Platte  river  near  the 
village  of  Louisville,  in  said  county,  and  at  a  point  where  the 
river  is  the  dividing  line  between  the  counties  of  Cass  and  Sarpy. 
The  southern  portion  of  the  bridge  became  out  of  repair  and 
unsafe  for  travel.  The  county  commissioners  of  Caias  county 
were  notified  thereof  by  three  taxpayers  and  citizens  of  said 
county  and  reqnested  to  repair  the  same.  The  commissioners 
refused  to  make  the  repairs  on  the  ground  that  it  was  not  the 
duty  of  Cass  county  to  keep  such  bridge  in  repair.  To  compel 
the  commissioners  to  repair  the  bridge  said  taxpayers  instituted 
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prooeediDgs  in  mandamus,  Held^  (1)  That  as  the  statate  makes 
the  middle  of  the  main  channel  of  the  Platte  river  the  boundary 
line  between  the  counties  of  Cass  and  Sarpy,  the  legal  pre- 
samption  is  that  the  south  half  of  such  bridge  is  in  Cass  county, 
and  that  it  is  the  duty  of  the  authorities  of  said  county  to  keep 
said  portion  of  said  bridge  in  repair,  and  that  they  would  be 
compelled  to  do  so  by  mandamxis  proceedings  instituted  and  car- 
ried on  by  and  in  the  name  of  said  citiasens  and  taxpayers;  (2) 
that  said  bridge  is  not  the  property  of  said  "  Louisyille  precinct;  ^ 
(3)  that  such  bridge  is  the  property  of  the  public  and  a  part  of 
the  public  highways  of  the  state. 

Erbor  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J. 

jff.  D.  Travis,  for  plaintiffs  in  error. 

Beeson  &  Root^  for  defendant  in  error. 

Byron  Clark,  for  intervenors. 

Raoan,  C. 

H.  E.  Pankouin  and  others,  taxpayers  and  citizens  of 
Cass  county,  brought  this  action,  a  proceeding  in  mandamiLs, 
against  S.  W.  Dutton  and  others,  the  county  commission- 
ers of  Cass  county,  Nebraska,  in  the  district  court  of  said 
county  to  compel  the  respondents  to  repair  the  southern 
portion  of  a  free  wagon  bridge  over  the  Platte  river  near 
the  village  of  Louisville,  in  said  county.  The  district 
court  rendered  judgment,  granting  the  peremptory  writ  of 
mandamus  as  prayed,  and  the  county  commissioners  prose- 
cute to  this  court  proceedings  in  error.  To  reverse  the 
judgment  of  the  district  court  counsel  for  the  plaintiffs  in 
error  makes  the  following  arguments: 

1.  There  is  no  evidence  to  prove  that  the  bridge  in  ques- 
tion is  in  Cass  county.  The  evidence  in  the  record  is  that 
the  bridge  in  question  extends  across  the  Platte  river,  and 
that  at  the  place  where  the  bridge  is  located,  Cass  county 
lies  on  the  southern  and  Sarpy  county  on  the  northern  side 
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of  the  Platte  river.  The  statute  makes  the  middle  of  the 
main  channel  of  the  Platte  river  the  boundary  lines  be- 
tween said  counties  of  Sarpy  and  Cass.  (Compiled  Stat- 
utes, sees.  10,  68,  ch.  17.) 

2.  The  second  argument  is  that  there  was  at  the  time  of 
the  construction  of  this  bridge  no  public  road  running  to 
the  approaches  of  the  bridge  in  either  Cass  or  Sarpy 
<x)untie8;  and  that  the  county  authorities  never  laid  out  a 
road  connecting  the  bridge  with  the  public  highways  on 
either  side  of  the  river.  It  appears  that  the  bridge  was 
not  constructed  immediately  upon  a  section  line  or  a  pub- 
lic road,  but  that  soon  after  its  construction  parties  inter- 
ested in  having  the  public  use  this  bridge  purchased  the 
strips  of  land  lying  between  the  approaches  of  the  bridge 
and  the  public  highways,  and  that  a  road  was  opened 
across  the  strip  of  land  lying  between  the  public  highway 
and  the  southern  end  of  the  bridge,  and  this  road  was,  by 
the  supervisors  of  the  road  district  in  which  the  southern 
end  of  the  bridge  is  situate,  opened  and  worked,  and  the 
public  have  taken  possession  of  the  road  so  laid  out  and 
used  it  as  a  means  of  reaching  the  bridge.  It  would  seem, 
then,  that  the  public  had  acquired  by  dedication  a  public 
road  across  the  strip  of  land  between  the  regularly  laid  out 
public  road  and  the  southern  termination  of  this  bridge. 
(J^ate  V.  Otoe  County,  6  Neb.,  129.) 

3.  That  the  evidence  is  not  conclusive  that  it  would  take 
more  than  one  hundred  dollars  to  repair  the  bridge,  and 
that  the  evidence  is  not  sufficient  to  show  that  Cass  county 
has  funds  on  hand  with  which  to  pay  for  the  reparation  of 
the  bridge.  These  arguments  are  wholly  without  merit  and 
will  not  be  further  considered. 

4.  The  fourth  argument  is  that  the  relators  have  an  ad- 
equate remedy  at  law.  When  a  public  road  or  bridge  in 
^ny  county  shall  be  out  of  repair  or  be  unsafe  for  travel 
any  three  citizens  or  taxpayers  of  the  state  may  give  notice 
to  the  county  commissioners  in  which  such  bridge  or  road 
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is  situate  that  the  same  is  out  of  repair  or  unsafe  for  travel, 
and  thereupon  it  becomes  the  duty  of  the  county  commis- 
sioners of  the  county  in  which  such  road  or  bridge  is  situ- 
ate, within  twenty-four  hours  after  the  service  of  such  no- 
tice, to  commence  to  make  suitable  repairs  on  said  highway 
or  bridge  and  place  the  same  in  safe  condition  for  travel. 
(Compiled  Statutes,  sees,  114-116,  ch.  78.)  In  the  case  at 
bar  we  must  presume  that  the  south  half  or  ''  the  southern 
portion'^  of  the  bridge  in  controversy  is  in  Cass  county. 
The  commissioners  of  that  county  were  duly  notified  by 
three  taxpayers  and  citizens  of  Cass  county  that  the  bridge 
in  question  was  out  of  repair  and  unsafe  for  travel  and  re- 
quested to  repair  the  same,  or  ^Hhe  southern  portion" 
thereof.  The  commissioners  refused  to  comply  with  the  re- 
quest made,  not  on  the  ground  that  the  bridge  was  not  out 
of  repair  or  not  in  need  of  repairs,  and  not  because  they 
had  not  the  funds  with  which  to  repair  it,  but  on  the  ground 
that  it  was  -not  the  duty  of  Cass  county,  or  their  duty  as  the 
officers  of  such  county,  to  make  such  repairs.  The  act 
which  the  relators  sought  to  have  respondents  perform  was 
a  public  duty  enjoined  upon  the  latter  by  law,  and  one  in 
which  the  people  of  the  entire  county  were  interested,  and 
it  was  unnecessary  for  the  relators,  in  order  for  them  to 
maintain  this  action,  to  show  that  they  had  any  interest  in 
it  other  than  that  of  mere  private  citizens  interested  in 
common  with  the  public  {Hall  v.  People,  67  111.,  307.) 

5.  The  final  contention  of  counsel  for  the  plaintiffs  in 
«rror  is  that  the  bridge  in  question  is  not,  and  never  was, 
the  property  of  Cass  cobnty,  but  that  the  bridge  belongs 
to  '^Louisville  precinct,"  a  political  subdivisioi\  of  said 
county.  It  appears  that  in  1890  "Louisville  precinct" 
voted  (10,000  in  bonds  to  aid  in  the  construction  of  a  free 
-wagQu  bridge  across  the  Platte  river.  The  county  authori- 
lies  of  Cass  county  issued  these  bonds,  sold  them,  and  with 
the  proceeds  constructed  the  bridge  in  question  and  accepted 
it  from  the  contractors;  that  the  bridge  since  that  time  has 
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been  used  by  the  traveling  public^  and  though  it  was  not 
constructed  immediately  upon  a  public  highway  then  ex- 
isting, that  it  was,  as  already  stated,  soon  after  its  construc- 
tion, connected  with  public  highways  on  either  side  of  the 
Platte  river  by  certain  citizens  purchasing  the  strips  of 
land  lying  between  the  approaches  of  the  bridge  and  the 
public  highways  and  laying  out  or  dedicating  to  the  pub- 
lic roads  across  such  strips  of  land.  This  bridge  is  not 
the  property  of  "  Louisville  precinct/'  The  bridge  is  the 
property  of  the  public.  "Louisville  precinct'*  simply  do- 
nated  its  bonds  to  aid  in  the  construction  of  this  bridge^ 
and  the  county  authorities  of  Cass  county  built  the  bridge 
using  the  donation  of  the  precinct  in  aid  thereof,  and  m 
so  doing  we  must  presume  that  the  county  authorities  of 
Cass  county  were  acting  for  and  on  behalf  of  that  county* 
They  were  not  compellable  by  law  to  construct  this  bridge 
even  though  its  construction  was  desired  by  '^  Louisville 
precinct,"  and  it  voted  its  bonds  in  aid  thereof.  -  We  hold^ 
therefore,  that  since  the  law  makes  the  middle  of  the  main 
channel  of  the  Platte  river  the  boundary  line  between  the 
counties  of  Cass  and  Sarpy,  that  the  presumption  is  that 
the  south  half  of  this  bridge  is  in  Cass  county,  and  that 
it  is  the  duty  of  the  authorities  of  that  county  to  at  aU 
times  keep  and  maintain  the  south  half  of  said  bridge  id 
a  safe  condition  for  travel.  The  judgment  of  the  district 
court  to  that  extent  is 

Affirmed. 
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Btock.  The  fact  that  the  contract  of  membership  provided 
strictlj  for  the  forfeiture  of  stock  in  case  any  payment  was  not 
made  when  dne  did  not  change  the  above  rale.  In  an  action 
to  enforce  the  mortgage  a  court  of  equity  will,  under  such  cir- 
cumstances, relieve  against  such  forfeiture  to  the  extent  of  treat- 
ing the  payments  made  upon  the  stock  as  paymenta  upon  the 
loan. 


Fannie  M.  Randall  et  al.,  appellees,  v.  National       i  42  »» 
Building,  Loan  &  Protective  Union  op  Min-         43  jj? 

NEAPOLIS,  APPELLANT,  ^   206 

Filed  Noybmbbs  20, 1894.     No.  5736.  ,  57    081 

1.  Building  and  Loan  Associations:  Mobtgaoes:  Action  to 
Cancbl:  Fobeclosube:  Issue  on  Appeal.  A  member  of  a 
building  and  loan  association,  who  was  also  a  borrower,  brought 
an  action,  before  the  maturity  of  the  stock  or  loan,  to  redeem 
from  the  mortgage  given  to  secure  the  loan  on  the  ground  of 
fraud  in  procuring  it  She  prayed  that  the  mortgage  be  can- 
celed on  her  payment  of  the  amount  found  by  the  court  to  be 
due.  The  association  brought  its  action  to  foreclose  the  mort- 
gage because  of  delinquency  in  interest  The  note  provided 
that  any  such  delinquency  rendered  the  whole  debt  due.  The 
court  consolidated  the  two  cases  and  made  a  general  finding 
for  the  plaintiff  in  the  first  suit,  but  ascertained  the  amount  due 
on  the  mortgage  and  decreed  a  foreclosure  and  sale.  The  associ- 
ation appealed.  Held,  That  inasmuch  as  both  parties  sought 
the  same  relief  and  the  appellant  obtained  all  the  relief  it 
sought  except  as  to  the  amount  found  due,  the  other  issues  were 
immaterial  to  the  appeal. 

%  :  FoBFEiTUBE:  Accounting:  Payments  on  Stock.   The 

plan  of  a  building  association  was  that  its  members  should 
make  certain  payments  periodically  upon  the  stock  and  for  other 
purposes,  that  the  stock  should  mature  at  a  fixed  time.  Its 
loans  also  matured  at  a  fixed  tim&  A  member  made  a  number 
of  payments  upon  the  stock  and  also  certain  payments  of  inter- 
est and  premium.  She  then  ceased  to  pay,  the  association  de- 
clared her  stock  forfeited  and  instituted  an  action  to  foreclose 
the  mortgage  securing  the  loan.  Heldj  That  the  payments  upon 
the  stock  should  in  an  accounting  of  the  amount  due  on  the 
mortgage  be  treated  as  payments  pro  tanto  on  the  loan. 

.3. :    :   Conteact   of  Membbbship:   Payments   on 
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App£AL  from  the  district  oourt  of  Hall  county.   Heard 
below  before  Harrison,  J. 

The  facts  are  stated  by  the  commissioner. 

W.  A.  Prince  and  George  D.  Emery ,  for  appellant: 

The  appellee  Fannie  M.  Randall  has  no  right  to  re- 
cover, either  directly  or  as  a  credit  upon  her  indebtedness 
on  the  mortgage,  the  premiums  or  stock  dues  paid  before 
default,  and  which  have  been  duly  forfeited  and  so  de- 
clared. {Fowler  v.  Woodward^  26  Minn.,  349 ;  Northwest- 
ern MxUual  Life  Ins,  Co,  v,  Allis^  23  Minn.,  337;  Smiih  v. 
Mariner,  5  Wis.,  551 ;  Ludlow  v,  Dutch  Rhenish  R.  Co., 
21  Beav.  [Eng.],  43 ;  Naylor  v.  South  Devon  R,Co,y  1  De  G. 
&  Sm.  [Eng.],  32;  Pendergast  v,  Turton,  1  Younge  & 
Coll.  [Eng.],  98;  Sparks  v,  Liverpool  Water^  Works  Co., 
13  Ves.  Jr.  [Eng.],  433;  Germantown  P,  R.  Co.  v.  Fitter, 
60  Pa.  St.,  124;  Small  v,  Herkimer  Mfg.  Co,,  2  N.  Y., 
335;  Marvin  v.  Universal  Life  Ins,  Co,,  39  Am.  Rep.  [N. 
Y.],  657 ;  Roehmer  v,  Knickerbocker  lAfe  Ins,  Co,,  63  N. 
Y.,  160;  Freeman  v,  Ottawa  Building  Homestead  &  Sav^ 
ings  Association,  114  III.,  182;  Beadle  v.  Chenango  County 
Mutual  Ins,  Co.,  3  Hill  [N.  Y.],  161 ;  Attorney  Gmeral 
V,  North  American  Life  Ins,  Co.^  82  N.  Y.,  172;  Bom  v. 
Schrenkeisen,  1 10  N.  Y.,  59 ;  Attorney  General  v.  Conti- 
nental Life  Ins.  Co,^  68  N.  Y.,  443 ;  How  v.  Union  Mutual 
Life  Ins.  Co,,  80  N.  Y.,  43;  Klein  v.  New  York  Life  Ins, 
Co.,  104  U.  S.,  88;  New  York  Life  Ins.  Co,  v.Statham,  93 
U.  S.,  24;  Wheeler  v,  Connecticut  Mutual  Life  Ins.  Co,, 
82  N.  Y.,  543;  Kellner  v.  Mutual  Life  Ins.  Co.  of  New 
York,  43  Fed.  Rep.,  623;  Efwald  v.  Northwestern  Mutual 
Life  Ins,  Co.,  60  Wis.,  431;  Heim  v.  Metropolitan  Life 
Ins,  Co,,  7  Daly  [N.  Y],  536;  Laniz  v,  Vermont  Life 
Ins,  Co,^  21  Atl.  Rep.  [Pa.],  80;  Bosworth  v.  Western 
Mutual  Aid  Society,  75  la.,  582;  Ashbrook  v,  Phcenix 
Mutual  Life  Ins,  Co.,  94  Mo.,  72;  Pendleton  v.  Knicker- 


Vol.  42]       SEPTEMBER  TERM,  1894.  811 

Randall  v.  National  Bnilding,  Loan  &  Protective  Union. 


backer  Life  Ins.  Co.,  5  Fed.  Rep.,  238 ;  MUligan  v.  Qod- 
dard,  1  How.  Pr.,  n.  s.  [N.  Y.],  377 ;  Lyon  v.  Supreme 
Assembly  Royal  Society  of  Good  Fellows^  26  N.  E.  Rep. 
[Mass.],  236;  AlaJbama  Oold  Life  Ins.  Co,  v.  Thomas,  74 
Ala.,  582 ;  Standley  v.  Northwestern  Mutual  Life  Ins.  Co,, 
95  Ind.,  254;  Continental  Life  Ins,  Co,  v.  Houser,  89  Ind., 
258;  Scheufler  v.  Grand  Lodge  A.  0,  U,  W.,  47  N.  W. 
Rep.  [Minn.],  799;  Reeve  v.  Ladies'  Building  Association, 
19S.  W.  Rep.  [Ark], 917.) 

if.  Randall,  contra. 

Irvine,  C. 

The  defendant  was  a  Minnesota  corporation  in  the  nature 
of  a  building  and  loan  association.  The  plaintiff  became 
a  member  of  the  association  and  procured  a  loan  therefrom, 
executing  her  note  and  mortgage,  the  latter  on  property  in 
Grand  Island,  to  secure  the  loan.  This  was  in  September, 
1889.  In  1891  she  brought  her  suit,  her  husband  joining 
therein,  in  the  district  court  of  Hall  county,  charging  that 
she  was  induced  by  fraud  to  procure  the  loan,  pleading  a 
tender  to  the  association  of  all  remaining  due  on  the  mort- 
gage, asking  an  accounting  of  the  amount  justly  due,  and 
that  the  mortgage  be  canceled  upon  her  payment  into  court 
of  the  amount  so  found.  Soon  after  the  defendant  com- 
menced suit  in  the  same  court  to  foreclose  the  mortgage. 
The  two  actions  were  consolidated.  The  court  found  gen- 
erally for  the  plaintiffs  in  the  first  action,  ascertaining  the 
amount  due  on  the  moHgage  as  $703.06,  and  ordered  that 
unless  this  amount  should  be  paid  in  a  time  fixed  the 
mortgaged  premises  be  sold  to  satisfy  the  debt.  The  de- 
fendant appeals. 

A  portion  of  the  argument  related  to  the  propriety  of 
the  Courtis  finding  for  the  plaintiffs,  and  the  petition  and 
proofs  are  attacked  as  insufficient  to  authorize  the  relief 
])rayed.     We  cannot  see  how  these  questions  are  material 
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in  the  present  condition  of  the  case.  The  plaintiffs  asked 
that  they  be  permitted  to  pay  the  amount  due.  The  de- 
fendant asked  that  they  be  required  to  pay  the  amount  due. 
While  the  decree  finds  generally  for  the  plaintiffs,  it  orders 
a  sale  of  the  property  if  the  amount  due  it  is  not  paid 
within  a  time  certain.  The  defendant,  therefore,  obtained 
all  the  relief  it  sought,  unless  the  court  erred  in  ascertain- 
ing the  amount  of  recovery.  We  think  this  question  is 
the  only  one  for  determination  under  this  condition  of  the 
record.  The  contract  of  membership  in  the  association  re- 
quired the  member  to  make  certain  periodical  payments  as 
assessments  on  the  stock  subscribed,  certain  payments  to 
the  expense  fund,  and  certain  other  payments,  or  rather 
somewhat  uncertain  payments,  to  be  made  as  called  for,  for 
the  purpose  of  satisfying  the  stock  of  its  deceased  mem- 
bers. The  contract  of  loan  required  the  borrower  to  pay, 
in  monthly  installments,  interest  on  the  loan  at  the  rate  of 
five  per  cent  per  annum  and  a  '' premium  "  of  five  per  cent 
per  annum.  In  ascertaining  the  amount  due  on  the  mort- 
gage the  court  applied  the  payments  made  upon  the  stock 
of  the  plaintiff  as  partial  payments  of  the  principal  debt. 
The  defendant  claims  that  this  was  erroneous;  that  the 
loan  and  the  membership  were  by  virtue  of  separate  con- 
tracts ;  that  they  must  be  treated  as  distinct;  that  under 
the  rules  of  the  association  the  stock  payments  had  become 
forfeited  by  delinquency  in  subsequent  payments  and  that 
the  defendant  was  entitled  to  recover  the  face  of  the  loan, 
together  with  all  unpaid  premiums  and  interest.  It  must 
be  here  remarked  that  the  court  allowed  no  interest  from 
the  commencement  of  the  action  to  the  rendition  of  the 
decree.  This  was  correct,  provided  the  court  properly  as- 
sessed the  amount  of  recovery,  because  the  amount  so  found 
was  less  than  the  tender  made  before  action  brought,  which 
was  refused  by  the  association. 

In  order  to  determine  the  principal  question  it  will  be 
necessary  to  state  more  particularly  some  of  the  features 
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of  this  particular  association.  In  the  first  place  its  plan 
was  that  its  stock  and  loans  should  both  mature  at  a  time 
certain.  There  was  no  general  provision  for  a  surrender 
and  withdrawal  from  membership,  but  the  right  to  with- 
draw before  the  maturity  of  the  stock  was  confined  to  the 
representatives  of  deceased  members,  who  might  at  their  op- 
tion remain  in  the  association  or  withdraw.  To  meet  pay- 
ments on  account  of  such  withdrawals  the  withdrawal  as- 
sessments before  mentioned  were  made.  The  contract  of 
membership  provided  in  difi^erent  places  very  rigidly  that 
in  case  any  member  failed  to  pay  by  the  time  it  was  due 
any  of  the  various  assessments,  his  membership  should  be 
forfeited  and  all  sums  theretofore  paid  should  be  forfeited 
to  the  association  without  right  to  recovery  or  accounting 
therefor.  The  note  and  mortgage  provided  that  any  fail- 
ure to  pay  any  installment  of  the  interest  or  premium 
when  due  should  mature  the  whole  debt.  Mrs.  Randall 
subscribed  for  thirteen  shares  of  stock  in  September,  1889. 
Her  note  and  mortgage  were  dated  October  1,  1889,  and 
are  for  (1,000.  The  stock  was  planned  to  mature  in  five 
years.  The  note  was  payable  fifty-nine  months  after  date. 
An  initiation  fee  with  certain  other  charges  and  all  assess- 
ments, interest,  and  premium  were  paid  until  and  includ- 
ing February,  1891,  when  Mrs.  Randall  ceased  to  pay  and 
soon  after  brought  suit.  In  July,  1891,  and  before  the 
suit  to  foreclose  was  commenced  the  association  passed  a 
resolution  declaring  Mrs.  RandalFs  stock  and  the  payments 
therec  it  forfeited.  Under  th^e  circumstances. is  Mrs.  Ran- 
dall entitled  to  have  her  stock  payments  credited  upon  the 
loan?  In  the  first  place  it  must  be  remembered  that  this 
association  is  a  foreign  corporation  and  is  not  entitled  to 
the  protection  which  our  statutes  (Compiled  Statutes,  ch. 
16,  sea  145  et  seq,)  afford  or  attempt  to  afford  to  such  corpo- 
rations in  this  state.  The  events  were  prior  to  the  amend- 
ment of  the  law  referred  to  in  1891,  and  the  association 
has  not  attempted  to  comply  with  the  provisions  of  the 
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amendatory  law  in  regard  to  foreign  corporations.  The 
validity  or  nature  of  that  l^islation  is  not  therefore  pre- 
sented for  consideration  in  this  case.  The  cases  are  very 
numerous  relating  to  the  respective  rights  of  such  associa- 
tions and  their  members.  A  review  of  them  would  be 
tedious  and  not  very  useful.  A  very  clear  statement  of 
the  result  of  the  cases  may  be  found  in  the  note  to  Rob- 
ertson  r.  Homestead  Association^  69  Am.  Dec.  [Md.], 
145.  The  law  is  there  stated,  with  abundant  citations, 
that  when  a  member  of  an  association  becomes  a  borrower 
the  transaction  has  been  considered  as  so  much  in  the  na- 
ture of  a  loan  that  subsequent  payments  made  by  the 
member  upon  his  stock  are  partial  payments  upon  his  debt, 
but  other  cases  (and  we  think  the  greater  weight  of  the 
modern  cases)  is  that  payment  of  dues  are  not  ipso  facto 
payments  upon  the  mortgage  debt  and  do  not  operate  of 
themselves  to  extinguish  it  |>ro  tanto.  Still  the  borrower 
has  a  right  to  so  apply  them  and  the  association  may,  in 
case  of  default,  make  such  application.  A  proper  regard 
for  the  nature  of  the  contract  we  think  leads  to  the  conclu- 
sion that  during  the  currency  of  the  debt  and  membership 
the  accounts  arising  out  of  each  should  be  kept  separate 
and  that  stock  payments  do  not  as  they  are  made  oper- 
ate as  payments  on  the  debt ;  but  it  must  not  be  forgotten 
that  the  object  of  the  sto<;k  payments  is  ultimately  to  sat- 
isfy the  stock  and  that  in  the  case  of  a  borrower  such  pay- 
ments operate  ultimately  to  satisfy  the  debt  While  a  bor- 
rower may,  if  the  association  works  successfully,  become 
entitled  to  other  returns  upon  his  stock,  until  the  debt 
is  satisfied  all  payments  made  by  him  are  finally  applied 
to  that  purpose.  We  are  aware  that  there  always  seems  to  be 
an  effort  made  to  obscure  this  relationship  and  to  give  the 
transaction  a  different  form,  but  whatever  may  be  the  de- 
vices of  actuaries  to  make  it  appear  that  payments  are  in- 
vestments simply  in  a  profitable  stock  and  that  the  loan  in 
some  mysterious  manner  pays  itself,  the  fact  is  that  it  is 
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paid  from  the  stock  assessments,  and  that  in  the  oontempla- 
tion  of  both  parties  the  stook  assessments  are  to  be  applied 
sooner  or  later  to  that  purpose.  The  right  of  either  party 
to  so  apply  them  in  an  organization  of  this  character  dur- 
ing the  currency  of  both  loan  and  membership  is  not  here 
to  be  decided,  but  the  association  has  terminated  Mrs.  Ran- 
dall's membership  by  its  resolution  of  forfeiture  and  has 
matured  the  loan  by  its  election  to  foreclose.  This  pro- 
ceeding is,  therefore,  not  one  to  determine  the  rights  of  a 
continuing  membership,  but  this  is  a  proceeding  after  mem- 
bership determined  and  the  loan  matured  to  adjiijst  the  cor- 
relative rights  and  duties  of  the  parties.  In  such  case  we 
think  it  very  clear  that  the  stock  payments  must  be  applied 
to  the  purpose  for  which  they  were  principally  intended, 
to-wit,  as  payments  on  the  debt.  In  case  of  associations 
whose  shares  have  an  uncertain  maturity,  elaborate  calcu- 
lations have  sometimes  to  be  made  in  order  to  determine 
the  present  value  of  the  shares,  but  in  this  case,  where  the 
maturity  is  certain  and  the  plaintiff  renounces  all  claims  to 
profits,  the  face  of  the  payments  may  indicate  the  proper 
credits.  To  avoid  this  application  of  the  payments  the  de- 
fendant urges  the  forfeiture*  clauses  of  its  contract.  We 
agree  with  the  defendant  that  equity  will  not  ordinarily  re- 
lieve against  such  forfeitures,  and  this  rule  probably  extends 
so  far  that  if  Mrs.  Randall  had  not  been  a  borrower  and 
her  stock  had  been  forfeited  for  delinquency  in  assessments 
she  might  not  have  the  affirmative  aid  of  a  court  to  recover 
for  past  payments,  but  this  principle  does  not  extend  so  far 
as  to  induce  a  court  to  lend  its  affirmative  aid  to  enable  a 
lender  to  recover  the  face  of  the  debt  where  payments  have 
been  made  under  an  agreement  that  on  certain  conditions 
they  may  be  forfeited.  It  is  more  than  probable  that  the 
effect  of  this  forfeiture  would  be  to  deprive  Mrs.  Randall 
of  the  right  to  participate  in  any  profits  which  might  have 
arisen  on  her  stock,  and  when  given  this  effect  we  think 
the  contract  of  the  parties  has  been  enforced.     If  A  lend 
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B  $1,000,  payable  in  installments  of  $10  each,  B  agreeing 
that  if  he  fail  to  pay  any  installment  when  it  comes  due, 
all  payments  shall  be  forfeited,  and  B  pay  ninety-nine  of 
sach  installments  and  fail  to  pay  the  one-hundredth,  would 
any  court  in  Christendom  permit  A  to  recover  the  $1,000? 
It  is  just  such  penalties  that  courts  of  equity  have  always 
relieved  against.  The  treatment  of  penal  bonds,  as  well  as 
the  whole  doctrine  of  mortgages,  is  based  upon  a  principle 
of  relieving  against  such  forfeitures,  or  rather  refusing  to 
assist  them,  and  the  principle  which  has  thus  prevailed  io 
such  cases  for  centuries  is  precisely  applicable  here.  We 
think,  therefore,  that  the  district  court  proeeeded  properly 
in  making  the  computation.  In  Lincoln  Building  &  Satn 
ing  Association  v.  Orahaniy  7  Neb.,  173,  it  is  evident  this 
court  adopted  a  similar  view  in  making  the  computation. 

The  plaintiffs  state  in  their  brief  that  they  took  a  cross- 
appeal.  Aside  from  this  statement  the  record  bears  no 
evidence  of  such  fact.  This  is  not  very  material,  however, 
because  the  plaintiffs  state  that  their  cross-appeal  is  based 
upon  the  failure  of  the  district  court  to  find  in  their  favor 
on  their  plea  of  usury.  We  cannot  find  on  a  close  exami- 
nation of  the  record  that  the  plaintiffs  anywhere  plead 
usury  in  the  transaction.  The  decree  of  the  district  court 
is,  therefore,  in  all  things 

Affirmed 

Harbison,  J.,  not  sitting. 
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Harrison  W.  Stearns  et  al.,  appellees,  v.  Na- 
tional Building,  Loan  &  Protective  Union 
OP  Minneapolis,  appellant. 

Filed  November  20,  1894.    No.  6737. 

Building  and  Loan  Associations:  Forfbitubb:  Cancella- 
tion OF  MOBTOAGBS:  FOBECLOSUBE*.  ACCOUNTING:  PAYMENTS 

ON  Stock.     For  syllabus  see  BandaU  v.  National  BuUding^  Loan 
ds  Frotective  Union  42  Neb.,  809. 

Appeal  from  the  district  court  of  Hall  county.  Heard 
below  before  Harrison^  J. 

W.  A.  Prince  and  Oeorge  D.  JEmery^  for  appellant. 

M.  BandaU,  oontra. 

Irvine,  C. 

This  case  is  similar  in  all  respects  to  that  of  Randall  v. 
National  Building,  Loan  &  Protective  Union,  42  Neb.,  809, 
and  the  decree  is  for  the  same  reasons 

Affirmed. 

Harrison,  J.,  not  sitting. 
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Clarence  A.  Luce  et  al.  v.  Blanche  L.  Foster  et  al. 

Filed  Novbhbeb  20,  1894.    No.  5234. 

1.  Attorneys:  Liability  as  Bondsmen:  Estoppel.    Under  out 

statate  an  attorney  at  law  should  not  become  a  snrety  npon  a 
bond  in  a  l^gal  proceeding  in  the  district  in  which  he  liTes,  ancH 
if  he  sign  such  a  bond  the  clerk  should  not  approve  it,  bnt  if  it 
be  approved,  the  surety  is  nevertheless  bound  thereby.  Teasier 
V,  Crcwleyt  17  Neb.,  207,  followed. 

2.  Allegata  et  Probata.  Under  the  Code  of  Procedure,  as  well  aa 

at  common  law,  the  alleffata  el  probata  must  agree.  A  party  will 
not  be  permitted  to  plead  one  cause  of  action  and  npon  the  trial 
rely  npon  proof  establishing  a  different  cause. 

8.  Attorney  and  Client:  Indemnity  Bond  to  Sheriff:  Au- 
THOBiTY  OF  ATTORNEY  TO  EXECUTE.  An  attorney  at  law,  by 
virtue  merely  of  his  employment  as  such  to  prosecute  an  action, 
has  no  authority  to  execute  on  behalf  of  his  client  a  bond  to  in- 
demnify the  sheriff  from  the  consequences  of  levying  upon  prop- 
erty claimed  by  a  stranger,  the  client  residing  and  being  at  the 
place  where  the  events  took  place  and  there  being  fhll  opportu- 
nity for  prompt  communication  between  client  and  attorney. 


4.  : :  Proceeds  of  Sheriff's  Sals.    An  attorney  in 

such  a  case  has  no  authority  to  bind  his  client  by  an  agreement 
that  the  proceeds  of  execution  shall  be. by  the  sheriff  paid  to  the 
snrety  on  the  indemnity  bond,  to  be  held  as  security  against  lia- 
bility thereon. 

5.  Indemnity  Bonds:  Execution  by  Attorney:  Liability 

OF  Sureties.  The  bond  on  its  face  showing  that  the  client's 
name  was  signed  by  the  attorney  and  not  by  the  client,  both  the 
surety  and  the  officer  were  bonnd  to  know  that  it  was  done  with- 
out authority,  and  under  such  circumstances  the  surety  must  be 
held  to  have  executed  the  undertaking  absolutely  and  is  not  re- 
leased merely  because  there  was  no  authorized  signature  by  the 
principal. 

6.  Bonds:    Private   Seals:   Contracts.     Our  statute  having 

abolished  private  seals  it  abolished  at  the  same  time  their  inci- 
dents, and  an  instrument  in  the  form  of  a  bond  must  be  now 
deemed  a  simple  contract  not  conclusively  importing  aconsidei^ 
ation. 
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7. :  Consideratiok:  Proof.    Want  of  oonaideration  for  each 

a  bond  or  the  illegality  thereof  may  be  shown  by  parol. 

8.  Prooeeds  of  Sheriff's  Sale:  Dutt  of  Sheriff.    It  is  the 

daty  of  a  sheriff  nnder  an  ordinary  writ  of  execntion  to  pay  the 
proceeds  directly  to  the  parties  entitled  and  not  retnm  the  money 
into  conrt. 

9.  :  Agreement  to  Pay  Third  Person:  Sheriff:  Public 

Policy.  Therefore,  it  is  not  illegal  nor  against  public  policy  for 
the  sheriff,  by  the  authority  and  with  the  consent  of  the  plaintiff 
to  the  writ,  to  agree  to  pay  the  proceeds  to  a  third  person,  bnt  in 
order  that  such  agreement  shall  be  lawful  it  must  be  made  with 
the  consent  or  by  the  authority  of  the  person  entitled  to  receive 
the  money. 

10.  Contraots :  Consideration.    Where  an  indivisible  promise  is 

founded  upon  two  considerations,  one  of  which  is  legal  and  the 
other  illegal,  the  promise  cannot  be  enforced. 

11.  Principal  and  Surety:    Indemnity  Bond   to   Sheriff. 

Therefore,  where  a  surety  executes  an  indemnity  bond  to  » 
sheriff,  the  sheriff  agreeing  to  pay  the  proceeds  of  the  execution 
to  the  surety,  to  be  held  as  security  against  liability  on  the 
bond,  neither  the  principal  nor  any  one  authorized  by  him  sign- 
ing such  instrument,  held^  that  the  surety  was  not  liable  on  the 
bond. 

12.  Instructions:  Conflict:  Review.    A  Judgment  will  not  be 

reversed  because  of  conflicting  instructions  when  that  instruction 
least  favorable  to  the  party  complainiuj;  was  more  favorable  than 
the  law  warrants.  In  such  case  the  conflict  in  the  instructions 
and  the  error  therein  are  not  prejudicial. 

Error  from  the  district  court  of  Harlan  county.  Tried 
below  before  Gaslin,  J. 

See  opinion  for  statement  of  the  case. 

C  C.  Flan^urg,  for  plaintiffs  in  error : 

The  plaintiffs  contend  that  an  attorney  by  signing  a 
bond  as  surety  is  bound  as  such  when  the  bond  is  a|)- 
proved.  (Tesaier  v.  Crowley,  17  Neb.,  209.) 

L.  B.  McManus  was  a  joint  trespasser  with  the  sheriff. 
{Sprague  v.  Knedand,  12  Wend.  [N.  Y.],  161  ;  Shaio  t\ 
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Rowland,  32  Kaft.,  154;  Peterson. v.  Foli,  67  la.,  402; 
Walker  v.  Wonderlick,  33  Neb.,  504.) 

By  giving  tlie  bond  the  defendants  be(»me  responsible 
for  the  continuance  of  the  wrongful  possession  and  for  the 
sale,  transfer,  and  conversion  of  the  goods,  and  are  liable 
for  all  damages  plaintiffs  sustained.  {Lovgoy  v.  Murray,  3 
Wall.  [U.  S.],  1 ;  Lewis  v.  Johns,  34  Cal.,  629;  Davis  v. 
Newkirk,  5  Denio  [N.  Y.],  92;  Ford  v.  WiUiams,  13  N.  Y., 
584;  Ballv.  Loomis,  29  N.  Y.,  412.) 

The  rights  of  plaintiffs  to  proceed  upon  the  bond  should 
be  determined  in  the  same  manner  as  though  the  action  was 
brought  by  Peter  Roth.  {DiUon  v.  Schofield,  1 1  Neb.,  423 ; 
Richards  v.  Voder,  10  Neb.,  431;  Wilson  v.  Burney,  8 
Neb.,  43;  Eaton  v.  Hasty,  6  Neb.,  425;  Burr  r.  Boyer,  2 
Neb.,  268.) 

The  attorney  of  the  execution  creditor  had  power  un- 
der his  original  retainer  to  authorize  the  sheriff  to  depart 
from  the  regular  and  orderly  course  of  execution ;  and  when 
the  attorney  gave  the  sheriff  specific  directions  as  to  his 
course  of  procedure,  the  latter  became  the  a^ent  of  the  party 
for  .whom  the  attorney  acted.  {Sheldoji  v.  Risedorph,  23 
Minn.,  519;  Schoregge  v.  Gordon,  29  Minn.,  367;  Gor- 
ham  V.  Gale,  7  Cow.  [N.  Y.],  740.) 

The  continued  employment  of  the  attorney  after  judg- 
ment may  be  regarded  as  vesting  in  him  authority  to  col- 
lect the  judgment  by  the  usual  modes,  and  to  use  the  usual 
expedients,  hostile  or  otherwise,  for  this  purpose;  and  prom- 
ises by  the  attorney  bind  the  creditor,  though  not  assented 
to  by  the  latter  at  the  time.  (Wharton,  Agency,  sec.  589; 
Jenney  v.  Delesdemier,  20  Me.,  183 ;  Read  v,  French,  28  N. 
Y.,  285;  Erwinv.  Blake,  8  Pet.  [U.S.],  18;  ScoUv.  Seiler, 
5  Watts  [Pa.],  235;  Lynch  v.  Commonwealth,  16  S.  &  R. 
[Pa.],  388;  NeUtm  v.  Cook,  19  111.,  440;  Coming  v.  South- 
land, 3  Hill  [N.  Y.],  552;  Ilyams  v.  Michel,  3  Rich.  [S. 
Car.],  303;  Hopkins  v.  WiUard,  14  Vt.,  474;  WiUardv, 
Goodrich,  31  Vt.,  597;  Gorham  v.  Gale,  7  Cow.  [N.  Y.], 
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739;  Day  v.  Wells,  31  Conn.,  334;  Steward  v.  Biddkcumy 
2  N.  Y.,  103;  Silvia  v.  Ely,  3  Watts  &  Si  [Pa.],  420.) 

The  obligors  signing  the  bond  are  liable  thereon  though 
the  bond  was  not  signed  by  the  principal,  the  oi&oer  having 
sold  the  goods  and  applied  the  proceeds  on  the  execution, 
and  judgment  was  subsequently  recovered  against  him  for 
the  value  of  the  goods.  {Boliman  v.  Pasewalk,  22  Neb., 
761;  State  v.  Bowman^  10  O.,  445.) 

The  defendant  McManus  cannot  now  question  the  gen- 
uineness or  the  authority  of  the  signature  of  Blanche  L. 
Foster  to  the  bond.  {Laniard  v.  Mayberryy  24  Neb.,  684; 
Bigelow  v.  Comegys^  6  O.  St.,  256 ;  United  States  v.  Linn, 
15  Pet.  [U.  S.],  290;  Parker  v.  Bradley ,  2  Hill  [N.  Y.], 
684;  Artcher  v.  Douglas,  5  Denio  [N.  Y.],  509.) 

Sureties  are  bound  by  recitals.  {Martin  v,  Bolenbaugh, 
42  O.  St.,  608.) 

W,  S.  Morlan,  contra: 

It  is  admitted  that  Blanche  L.  Foster  is  bound  by  the 
acts  of  her  attorneys  within  the  scope  of  their  authority; 
and  as  such  attorneys  they  might,  in  her  name,  execute  an 
appeal  bond  and  various  other  bonds,  but  had  no  authority 
to  execute  an  indemnity  bond.  (1  Am.  &  Eng.  Ency.  Law, 
967;  Snow  v.  Hix,  54  Vt.,  478;  Averill  v.  Williams,  4 
Denio  [N.  Y.],  295;  Welsh  v.  Cochran,  63  N.  Y.,  181; 
Schoregge  v.  Gordon,  29  Minn.,  367;  Clark  v.  Randall,  9 
Wis.,  135*.) 

Some  authorities  hold  that  an  attorney  may  execute  an 
indemnity  bond  when  his  client  is  at  a  distance  and  cannot 
be  consulted ;  but  no  case  is  cited  and  none  has  been  found 
holding  that  where  the  client  can  be  consulted  that  the  at- 
torney has,  without  his  client's  consent,  authority  to  direct 
a  levy  on  property  claimed  by  another.  {Sheldon  v.  Rise- 
dorph,  23  Minn.,  519;  Gorham  v.  Gale,  7  Cow.  [N.  Y.], 
740.) 

A  bond  executed  by  the  sureties  only,  and  not  by  the 
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person  named  as  principal,  does  not  bind  the  sureties.  (1 
Am.  &  Eng.  Enfy.  Law,  457;  Wood  v.  Washburn,  2* Pick. 
[Mass.],  24 ;  Bean  v.  Parker^  17  Mass.,  591 ;  People  v. 
Hartley,  82  Am.  Dec.  [Cal.],  758.) 

There  t^n  be  no  action  maintained  on  the  bond  because 
the  sheriff  failed  to  perform  the  contract  to  turn  the  pro- 
ceeds of  the  sale  over  to  McManus.  {Babcoek  v,  Deford,  14 
Kan.,  408 ;  Bradley  v,  Washington,  Alexandria  &  George- 
town  Steam- Packet  Co,,  13  Pet.  [U.  S.],  89;  Lapham  r. 

Whipple,  8  Met.  [Mass.],  59;  Lewis  v.  Gray,  1  Mass.,  297;  , 

Weeks  v.  Medler,  20  Kan.,  57.) 

The  agreement  that  the  amount  realized  from  the  sale  of 
the  property  levied  upon  should  be  turned  over  to  Mc- 
Manus during  the  litigation  is  surely  not  against  public 
policy,  for  the  reason  that  the  attorneys  had  a  right  to  re- 
ceive the  money  realized  from  the  sale  and  therefore  the 
right  to  coutrol  it. 

Irvine,  C. 

The  plaintiffs  in  error  were  the  plaintiffs  in  the  district 
court  and  in  their  petition  they  allege  that  one  Charles  H. 
Brown  had  for  a  certain  term  been  sheriff  of  Harlan 
county;  that  plaintiffs  were  sureties  on  his  official  bond; 
that  while  Brown  was  sheriff  the  defendant  Blanche  L. 
Foster  caused  an  execution  to  be  issued  on  a  judgment  in 
her  favor  against  certain  per*fons  named ;  that  in  considera- 
tion of  Brown's  proceeding  to  sell  certain  property  levied 
upon  under  such  execution  and  claimed  by  Peter  Roth,  a 
stranger  to  the  writ,  the  said  Blanche  L.  Foster,  together 
with  the  defendants  John  Dawson  and  L.  B.  McManus, 
executed  to  Brown  a  bond  of  indemnity  conditioned  to  pay 
him  the  penal  sum  thereof  if  the  property  so  levied  upon 
was  not  the  property  of  the  judgment  debtors  or  either  of 
them;  that  in  consideration  of  said  bond  Brown  sold  the 
property;  that  Roth  began  an  action  against  him  in  re- 
plevin and  recovered  judgment;  that  Brown  was  insolvent 
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and  unable  to  pay  said  judgment  and  Roth  brought  suit 
against  the  plaintiffs  and  recovered  a  judgment,  which  they 
were  oompelled  to  pay ;  that  Brown  had  assigned  the  in- 
demnity bond  to  tlie  plaintiffs  and  that  the  defendants  had 
been  notified  of  the  pendency  of  the  proceedings  alleged, 
xmd  required  to  defend  the  same,  and  to  hold  Brown  harm- 
less; but  they  had  failed  so  to  do.  The  record  shows 
neither  service  upon  nor  appearance  by  the  defendants  other 
than  McManus.  He  filed  an  answer,  and  the  questions 
litigated  were  those  raisal  between  him  and  the  plaintiffs. 
His  answer  set  up  several  defenses  or  facts  alleged  to  con- 
stitute defenses.  The  assignments  of  error  and  the  argu- 
ment in  this  court  relate  to  only  two  of  these  and  they 
alone  will  be  considered.  One  of  these  was  that  the  in- 
<lemnity  bond  sued  upon  was  never  signed  by  Blanche  L. 
Foster,  the  principal,  and  that  her  attorneys  had  no  au- 
thority to  sign  the  same,  a  fact  alleged  not  to  have  been 
known  to  McManus  when  he  signed.  The  other  defense 
involving  questions  presented  here  was  that  Brown  agreed 
with  McManus,  with  the  consent  of  Blanche  L.  Foster's 
attorneys,  that  in  consideration  of  McManus  signing  the 
bond  the  proceeds  of  the  sale  of  all  the  property  levied 
upon  should  be  paid  to  McManus,  to  be  by  him  held  until 
the  end  of  all  litigation  in  regard  to  the  ownership  of  the 
property,  and  if  anything  should  be  recovered  on  the  bond, 
if  sued  upon,  McManus  should  use  the  money  so  received 
to  discharge  such  liability;  that  Brown  had  sold  the  prop- 
erty for  f  1,347,  had  wrongfully  paid  to  the  attorneys  for 
Mrs.  Foster  $940  thereof,  and  had  converted  the  remainder 
to  his  own  use,  and  had  never  paid  any  of  the  proceeds  of 
the  sale  to  McManus.  It  may  be  here  remarked  that  the 
answer  also  alleged  that  the  indemnity  bond  was  invalid, 
for  that  McManus'  co-surety,  Dawson,  was  an  attorney  at 
law  and,  therefore,  not  a  proper  surety  under  section  14, 
chapter  10,  Compiled  Statutes,  providing  that  no  practic- 
ing attorney  shall  be  taken  as  surety  on  any  bond  in  any 
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legal  prooeedings  in  the  district  in  which  he  may  reside^ 
We  do  not  understand  that  this  defense  is  now  insisted 
upon,  but  it  may  be  safe  to  remark  that  it  is  not  well 
taken.  A  practicing  attorney  should  not  sign  a  bond  in  a 
l^al  proceeding  as  surety ;  if  he  sign  such  a  bond,  the 
clerk  should  refuse  to  approve  it;  but  if  he  do  sign  the 
bond,  and  if  it  be  approved,  he  is  estopped  from  alleging 
its  invalidity,  and  it  may  be  enforced  both  against  him  and 
the  other  parties  thereto.  {Tessier  v.  Orowley,  17  Neb.,  207.) 
There  was  a  verdict  and  judgment  in  favor  of  McManus^ 
to  reverse  which  plaintiffs  assign  seven  errors.  A  consid- 
eration of  the  assignment  that  the  verdict  was  not  sustained 
by  the  evidence  necessarily  involves  a  determination  of  all 
the  questions  arising  under  the  special  assignments.  A 
consideration  of  the  sufficiency  of  the  evidence  therefore 
disposes  of  all  questions  presented  and  the  special  assign- 
ments will  not  be  noticed  by  themselves.  There  is  one 
assignment  relating  to  the  admission  of  evidence  which 
would  not  fall  within  the  forgoing  remark,  but  it  is  not 
discussed  in  the  briefs  and  will,  therefore,  be  deemed  to  be 
waived.  The  evidence  is  somewhat  conflicting  U]K>n  the 
minor  points,  but  not  upon  the  principal  facts.  It  shows^ 
or  tends  to  show,  that  Brown  having  as  sheriff  received  an 
execution  on  a  judgment  in  favor  of  Blanche  L.  Foster 
against  certain  persons,  he  was  about  to  levy  on  property 
found  in  the  possession  of  the  judgment  debtors.  He  was 
informed  that  the  property  belonged  to  Peter  Roth.  He 
took  an  inventory  thereof,  but  did  not  complete  his  levy 
and  refused  to  proceed  unless  indemnified.  The  attorneys 
of  Mrs.  Foster  were  John  Dawson  and  T.  Judson  Fergu- 
son. Mr.  Dawson  asked  McManus  to  sign  the  bond,  and 
McManus  offered  to  do  so  if  the  proceeds  of  sale  were 
turned  over  to  him  to  hold  as  security  until  the  litigation 
was  ended.  Thev  then  went  to  Mr.  Brown  and  the  same 
statements  were  made.  An  understand ino^  was  reached  that 
such  disposition  should  be  made  of  the  money.     The  bond 
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was  then  signed  as  follows:  "Blanche  L.  Foster,  by  T. 
Judson  Ferguson,  her  att'y,  John  Dawson,  L.  B.  Mc- 
Manus/'  The  sheriff  completed  his  levy  and  was  procee<l- 
ing  to  sell  the  property  when  Roth  commenced  the  replevin 
suit.  He  failed  to  give  bond  and  the  action  proceeded  as 
one  for  damages,  resulting  in  a  judgment  against  Brown  in 
favor  of  Roth.  In  the  meantime  Brown  had  sold  the  prop- 
erty under  the  execution,  Ferguson  and  Dawson  bidding 
in  a  portion  thereof,  paying  no  cash  therefor,  with  the  pur- 
pose of  their  bids  being  credited  upon  the  judgment.  The 
remainder  of  the  money  was  paid  to  Dawson  and  deposited 
in  the  bank  of  which  McManus  was  president.  It  is  un- 
certain in  what  manner  this  payment  was  made,  but  the 
deposit  was  certainly  to  the  credit  of  Dawson,  the  money  was 
checked  out  by  him  and  it  was  not  paid  to  McManus  or 
placed  in  anywise  under  his  control.  Roth  Leing  unable 
to  realize  on  his  judgment  in  the  replevin  suit,  sued  the 
plaintiffs  on  the  sheriff's  official  bond  and  recovered  judg- 
ment which  the  plaintiffs  paid.  It  very  clearly  appears 
that  Mrs.  Foster,  at  the  time  the  bond  was  given,  lived  in 
Alma,  where  the  events  took  place;  that  Mr.  Ferguson  also 
lived  there  and  could  have  consulted  her  in  regard  to  the 
bond  or  any  other  matter;  that  he  did  not  do  so,  and  ti)at 
she  was  for  a  long  time  after  all  the  events  complained  of, 
ignorant  of  the  fact  that  the  bond  had  been  given  and  of 
all  the  circumstances  connected  with  the  levy  and  the  sale. 
On  this  state  of  the  case  McManus  contends  that  Ferguson 
had  no  authority  to  execute  the  bond  on  behalf  of  his  client, 
and  that  there  being  no  authorized  execution  by  the  prin- 
cipal he,  as  surety,  is  not  bound.  Further,  that  if  Fergu- 
son had  authority  to  execute  the  bond,  Dawson  as  co-attor- 
ney had  authority  to  make  the  collateral  agreement  whereby 
the  proceeds  of  the  sale  were  to  be  deposited  with  McManus 
as  security,  and  that  this  agreement  being  made  with  the 
sheriff  as  well  as  the  judgment  creditor,  was  binding  and 
not  against  public  policy,  and  the  failure  to  perform  dis- 
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charged  McManus'  liability.  On  the  other  band,  the 
plaintiffs  contend  that  Mrs.  Foster's  attorney,  by  virtue  of 
that  relationship,  had  authority  to  execute  the  bond  on  her 
behalf.  If  he  had  not,  it  would  still  be  binding  on  the 
sureties;  but  beyond  this  there  was  no  authority  to  bind 
her  by  the  agreement  that  the  sheriff  should  pay  the  pro- 
ceeds of  the  sale  to  McManus,  and  in  any  event  parol  evi- 
dence would  be  inadmissible  to  establish  such  an  agreement. 
The  plaintiffs  also  contend  that  McManus,  by  signing  the 
indemnity  bond,  became  an  actor  and  a  participant  in  the 
unlawful  proceedings  of  the  sheriff,  and  that  there  arose 
from  such  act  a  liability  ex  delicto  in  favor  of  Roth  against 
McManus;  that  by  the  payment  of  the  judgment  procured 
against  plaintiffs  by  Roth,  plaintifis  became  subrogated  to 
Roth's  right  of  action  against  McManus.  We  need  not 
inquire  as  to  the  soundness  of  this  theory  of  subrogation 
because  the  plaintiffs  have  not  based  their  action  on  any 
such  claim.  They  have  sued  upon  the  bond  of  indemnity 
and  traced  their  rights  thereunder  and  not  through  Roth's. 
Under  the  Code,  as  well  as  at  common  law,  the  allegata  et 
probata  must  agree.  (Tracer  v.  Shae/Uj  33  Neb.,  531 ;  Itn- 
hoffv.  Houaey  36  Neb.,  28.)  The  petition  counting  upon 
the  bond  of  indemnity  and  the  liability  accruing  thereun- 
der, the  plaintiffs  could  not  be  permitted  to  introduce  evi- 
dence and  recover  upon  a  liability  ex  delicto^  the  advantages 
of  which  accrued  to  them,  if  at  all,  from  an  entirely  differ- 
ent source. 

With  these  incidental  questions  disposed  of,  the  first 
question  essential  to  the  determination  of  the  case  is 
whether  or  not  Ferguson,  as  Mrs.  Foster's  attorney,  had 
authority  to  execute  the  indemnity  bond  on  her  behalf.  It 
is  not  pretended  that  any  special  authority  existed,  and  if 
any  authority  existed  it  was  tiy  virtue  of  the  general  em- 
ployment of  Ferguson  for  the  purpose  of  prosecuting  the 
action  resulting  in  the  judgment  on  which  the  execution 
was  issui\l.     It  must  be  assumed  that  Ferguson's  general 
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authority  did  not  cease  with  the  procuremeDt  of  the  judg- 
ment. If  there  be  any  doubt  as  to  the  continuance  of  an 
attorney's  employment  in  this  state  after  judgment,  it  does 
not  arise  in  this  case,  for  the  evidence  shows  that  Mrs. 
Foster  did  contemplate  the  collection  of  the  judgment  by 
Dawson  and  Ferguson,  and  she  ratified  their  action  by  re- 
ceiving a  portion  of  the  proceeds  of  the  execution.  This 
was  not,  however,  a  ratification  of  Ferguson's  act  in  exe- 
cuting the  indemnity  bond,  because  the  evidence  shows 
that  when  she  received  the  money  she  was  not  aware  that 
any  such  bond  had  been  made  or  that  there  was  an  adverse 
claim  to  the  property  levied  upon.  The  inquiry,  therefore, 
limits  itself  to  the  question  whether  an  attorney  authorized 
to  collect  a  judgment  has  implied  authority  to  sign  his 
client's  name  to  a  bond  of  indemnity  running  to  the  sheriff 
to  protect  him  against  adverse  claims  to  the  propertj^  levied 
upon.  The  general  authority  of  an  attorney  by  virtue  of 
his  employment  has  been  well  stated  as  including  the  do- 
ing on  behalf  of  his  client  of  all  acts  in  or  out  of  court  neces- 
sary or  incidental  to  the  prosecution  or  management  of  the 
suit  and  which  affect  the  remedy  only  and  not  the  cause  of 
action.  {Mouiton  v.  Bowker,  115  Mass.,  40.)  Substantially 
similar  laniruage  has  been  used  by  many  courts  in  defining 
the  general  authority  of  attorneys.  The  authority  is 
usually  plenary  on  all  matters  affecting  the  remedy,  but 
does  not  at  all  exist  in  regard  to  matters  affecting  the  sub- 
stantial rights  of  the  client  to  enforce  which  the  attorney 
is  employed.  This  distinction  may  readily  be  illustrated. 
An  attorney  employed  to  make  collections  has  no  authority 
to  release  a  surety  on  a  note  (StoU  v.  Sheldoriy  13  Neb., 
207);  nor  to  compromise  a  valid  judgment  (Hamrick  v. 
Combs,  14  Neb.,  381);  nor  may  he  compromise  his  client's 
cause  of  action  even  under  the  cloak  of  an  award  which 
was  pre-arranged  {Holker  v.  ParkeVy  7  Cranch  [U.  S.],  436). 
The  foregoing  acts  affect  the  cause  of  action ;  but  with  re- 
spect to  procedure  and  matters  affecting  the  remeily  alone 
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the  client  is  presumed  to  confer  on  the  attorney  authoritj 
to  do  all  things  which  the  latter,  by  virtue  of  his  superior 
legal  knowledge,  deems  necessary  or  proper.  {Foster  v. 
Wiley,  27  Mich.,  244.)  Thus,  the  attorney  may  consent  to 
selling  attached  property  of  a  perishable  nature.  (Nelson 
V.  Cook,  19  111.,  440.)  He  may  agree  that  if  a  foreclosure 
sale  is  had  pending  an  appeal  the  proceeds  shall  be  de- 
posited in  court  subject  to  the  final  determination  of  the 
case.  {Halliday  v.  Stuart,  151  U.  S.,  229.)  So  it  has  been 
held  that  he  may  release  an  attachment.  {31oulfon  r. 
Bowker,  115  Mass.,  36;  Jenney  v,  Delesdenier,  20  Me., 
183.)  We  have  stated  and  illustrated  the  general  rule  be- 
cause it  goes  far  towards  reconciling  the  many  cases  ap- 
parently conflicting  with  one  another  which  have  been 
cited  as  affording  analogies  to  the  case  at  bar.  It  must  be 
remem\}ered,  however,  that  the  rule  is  but  general  and 
does  not  supply  an  absolute  test.  Thus,  an  attorney  can- 
not authorize  an  execution  to  issue  against  his  client 
when  a  proper  supersedeas  is  on  file.  {State  Bank  of  Xe- 
hraaka  v.  Green,  8  Neb.,  297.)  The  exception  in  the  ap- 
plication of  the  rule  seems  to  be  that  in  a  matter  af- 
fecting the  remedy  the  attorney  cannot,  without  s|>ecial 
authority,  perform  acts  which  sacrifice  his  client's  substan- 
tial rights  or  involve  him  in  new  liabilities  to  third  per- 
sons. It  is  probable  that  this  distinction  may  account  for 
the  fact  that  the  New  York  courts  have  held  that  an  at- 
torney may  conduct  proceedings  in  aid  of  execution  to  reach 
the  judgment  debtor's  choses  in  action  {Steward  v.  Biddle^ 
man,  2  N.  Y.,  103);  but  may  not  direct  a  levy  upon  par- 
ticular property  {Aver ill  v.  Williams,  4  Denio  [N.  Y.],  295; 
Welsh  V.  Cochran,  63  N.  Y.,  181).  So,  in  the  absence  of  a 
statute  authorizing  it,  it  is  not  a  professional  duty  to  pro- 
vide security  for  appeal  {Winbom  v.  Byrd,  92  N.  Car.,  7; 
Churchill  V.  Brooklyn  Life  Ins.  Co.,  92  N.  Car.,  485);  and, 
therefore,  he  may  uot  sign  on  l)ehalf  oT  his  client  an  appeal 
bond  {Ex  parte  Holbrook,  5  Cow.  [N.  Y.],  35;   Clark  v. 
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Courser  J  29  N.  H.,  170).  lu  the  latter  case  the  decision 
rested  partly  on  the  ground  that  authority  to  execute  a 
sealed  instrument  must  be  created  by  instrument  under  seal. 
Our  statute  (Compiled  Statutes,  ch.  7,  sec.  7)  gives  to  an 
attorney  power  to  execute  in  the  name  of  his  client  a  bond 
for  an  appeal,  eertiorariy  writ  of  error,  or  any  other  paper 
necessary  and  proper  for  the  prosecution  of  a  suit  already 
commenced.  This  statute  clearly  extends  the  authority  of 
an  attorney  so  far  as  to  authorize  him  to  bind  his  client  by 
any  bond  or  undertaking  which  the  law  requires  or  au- 
thorizes in  the  direct  prosecution  of  an  action ;  but  the 
general  term  must  be  construed  with  reference  to  the  par- 
ticular terms  preceding,  and  we  cannot  regard  the  statute  as 
extending  the  attorney's  power  to  the  execution  of  bonds 
not  judicial  or  statutory,  but  voluntary  and  collateral  to 
the  main  purpose  of  the  action.  It  has  been  held  that 
where  the  client  resides  at  a  distance  an  attorney  employed 
to  collect  debts  has  implied  authority  to  indemnify  the  of- 
ficer. {Clarke  r.  Randall,  9  Wis.,  135* ;  Sohoregge  v.  Gor- 
don, 29  Minn.,  367.)  In  each  case  emphasis  was  placed 
upon  the  fact  of  the  client's  absence,  from  which  it  must 
have  been  contemplated  that  exigencies  were  likely  to 
occur  requiring,  for  the  client's  protection,  prompt  action 
before  communications  could  be  had  and  specific  instruc- 
tions obtained,  and  the  authority  is  implied  from  that  feat- 
ure of  the  situation.  The  absence  of  the  client  as  extending 
the  attorney's  authority  is  also  referred  to  and  the  same 
reasons  advanced  in  Scott  v.  Sexier ,  5  Watts  [Pa.],  235,  and 
Hopkins  V.  Willardy  14  Vt.,  474.  In  this  case  the  client 
was  a  neighbor  of  the  attorney  and  could  have  been  readily 
consulted,  a  fact  known  to  both  surety  and  sherifi: 

From  this  review  of  the  authorities  we  conclude  that  the 
implied  authority  of  an  attorney  to  bind  his  client  in  mat- 
ters affecting  the  remedy  does  not  generally  exist  where  the 
act  performed  is  such  as  to  devolve  upon  the  client  new  lia- 
bilities to  third  persons;  that  this  exception  prevents  an 
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attorDey  from  directing  a  levy  upon  property  claimed  by  a 
stranger  and  executing  on  behalf  of  his  client  a  bond  to 
indemnify  the  sheriff  from  the  consequences  of  such  levy; 
that  while  such  authority  may  be  implied  in  case  of  an  ab- 
sent client,  it  is  then  implied  from  the  impossibility  of  ob- 
taining special  instructions  in  such  case  and  the  intention 
presumed  therefrom  of  committing  to  the  attorney  a  wider 
discretion.  Such  authority  will  not  be  presumed  'merely 
from  the  relationship  of  attorney  and  client  where  it  is 
practicable  for  the  attorney  to  consult  the  client  and  obtain 
special  directions.  If  Ferguson  had  no  authority  to  sign 
Mrs.  Foster's  name  to  the  bond,  it  follows,  a  fortiori,  that 
Dawson  had  no  authority  to  bind.  Mrs.  Foster  by  the  col- 
lateral agreement  that  the  proceeds  of  the  sale  should  be 
paid  to  McManus  in  consideration  of  his  signing  the  bond 
as  surety.  Ferguson  being  without  authority  to  execute 
the  bond  on  behalf  of  Mrs.  Foster,  the  question  then  arises 
as  to  the  effect  of  that  want  of  authority  on  the  liability  of 
McManus.  It  was  held  in  Bollman  v,  Paaewalk,  22  Neb., 
761,  that  such  a  bond,  voluntarily  given,  bound  the  surety 
although  the  principal  did  not  sign  it;  and  in  Lombard  v. 
Mayberry,  24  Neb.,  674,  it  was  said  that  the  surety  who 
signs  an  obligation  after  the  names  of  others  admits  with- 
out warranty  the  genuineness  of  those  signatures,  and  if 
such  names  be  forged  without  his  knowledge  and  without 
complicity  of  the  holder,  it  is  no  defense  to  the  surety  that 
he  believed  such  signatures  were  genuine.  This  case  is 
somewhat  peculiar,  in  that  on  one  hand  it  does  not  present 
a  case  of  incomplete  execution,  and  on  the  other  hand  that 
it  does  not  present  a  case  such  as  suggested  in  the  last  case 
cited  of  a  forgery  unknown  to  the  surety  as  well  as  to  the 
obligee.  Here  it  must  be  held  that  as  a  matter  of  law  both 
McManus  and  Brown  were  bound  to  know  that  the  signa- 
ture of  Mrs.  Foster^s  name  by  Ferguson  was  unauthorized. 
We  think  here  there  is  greater  reason  for  holding  the  sure- 
ties than  in  Bollman  v.  Pasewalk,  where  execution  by  the 
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principal  may  have  been  contemplated.  McManus  and 
Brown  both  being  aware  that  the  signature  of  Mrs.  Foster 
was  unauthorized,  we  think  McManus  must  be  held  to  have 
executed  the  obligation  voluntarily  and  absolutely,  and  that 
the  want  of  execution  by  Mrs.  Foster  is  in  itself  no  de- 
fense for  McManus.  The  inquiry,  therefore,  as  to  Fergu- 
son's authority  would  be  in  a  measure  irrelevant  but  for 
the  manner  in  which  it  affects  the  validity  of  the  agreement 
in  r^ard  to  the  disposition  of  the  proceeds  of  sale. 

We  are  now  brought  to  a  consideration  of  the  questions 
arising  upon  the  agreement  referred  to.  It  is  urged  by  the 
plaintiffs  that  McManus  will  not  be  permitted  to  show  any 
such  agreement  because  it  would  contradict  and  vary  the 
terms  of  the  bond.  In  support  of  this  contention  we  are 
cited  to  Bigelow  v.  Comegys,  5  O.  St.,  256,  and  Martin  r. 
Bolenbaugh,  42  O.  St.,  508.  Neither  of  these  cases  is  in 
point.  Bigelow  v.  Comegys  simply  held  that  the  obligor  of 
a  bond  could  not  avoid  his  liability  by  showing  that  his 
signature  was  obtained  by  fraud  of  one  of  his  co-obligors 
without  participation  of  the  obligee;  while  Martin  v.  Bolen- 
haugh  held  that  the  obligors  in  an  indemnity  bond  were 
estopped  to  deny  the  recital  that  the  goods  in  controversy 
were  claimed  by  other  persons  than  the  defendant  in  the 
action.  On  the  other  hand,  it  has  been  held  in  this  state, 
following  the  general  rule,  that  evidence  can  be  received  of 
a  contemporaneous  distinct  oral  agreement  upon  the  per- 
formance of  which  the  written  contract  was  to  depend. 
{N(yrman  v.  Waite,  30  Neb.,  302;  BameU  v.  Pratt,  37  Neb., 
349.)  Furthermore,  parol  evidence  is  always  admissible  in 
the  case  of  simple  written  contracts  to  prove  that  there  was 
no  consideration  or  that  the  consideration  was  illegal.  (1 
Greenleaf,  Evidence,  304;  Rawaon  v.  Walker,  1  Stark. 
[Eng.],  361 ;  Folsom  v.  Muaaey,  8  Greenl.  [Me.],  400 ; 
Barker  v.  Prentiss,  6  Mass.,  430.)  The  reason  of  such 
cases  as  hold  the  contrary  in  regard  to  bonds  is  that  a 
bond  being  under  seal  it  imports  a  consideration,  but  our 
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statutes  haviDg  abolished  the  use  of  seals  we  must  treat  this 
iustrument  as  a  simple  contract.  The  incidents  of  the  seal 
fell  with  the  seal  itself.  It  was,  therefore,  proper  to  admit 
the  evidence  of  the  parol  agreement.  Was  this  a  valid 
agreement?  It  is  upon  this  question  tiiat  the  want  of  au- 
thority of  Mrs.  Foster's  attorneys  to  act  for  her  becomes 
important.  There  can  be  no  doubt  that  our  Code  contem- 
plates that  the  sheriff  shall  himself  disburse  the  money  re- 
ceived on  execution,  and  that  he  is  not  under  an  ordinary 
execution  required  to  pay  it  into  court  fur  disbursement 
there.  There  is  no  direct  provision  in  that  behalf,  but  by 
section  513  the  sheriff  is  subject  to  amercement  for  refusing 
or  neglecting  to  pay  over  to  the  plaintiff,  his  agent  or  his 
attorney  of  record,  all  moneys  by  him  collected  or  received 
for  the  ude  of  such  party.  By  section  607  the  sheriff  is 
required,  if  the  sale  realizes  more  than  is  sufficient  to  satisfy 
the  writ,  to  pay  the  balance  to  the  defendant,  and  by  section 
517  the  sheriff  to  whom  an  execution  has  been  issued  from 
another  county  is  authorized,  at  the  instance  of  the  plaintiff, 
to  return  the  money  by  mail.  The  sheriff  was  then  au- 
thorized to  pay  the  proceeds  of  the  execution  directly  to  the 
plaintiff,  and  it  follows  that  he  might  have  paid  them  to  a 
third  person  at  the  plaintiff's  instance  and  would  be  guilty 
of  no  breach  of  duty  in  so  doing.  If,  therefore,  it  had  ap- 
peared that  the  acts  of  Ferguson  and  Dawson,  in  procuring 
the  execution  of  the  indemnity  bond  and  in  a^^reeing  that 
the  proceeds  of  the  sale  should  be  paid  to  McManus,  had 
been  authorized  by  Mrs.  Foster,  the  sheriff  would  have 
then  been  justified  in  agreeing  to  so  dispose  of  the  money; 
but  we  have  held  that  neither  the  signing  of  the  bond,  nor 
the  making  of  the  collateral  agreement,  was  within  the  au- 
thority of  the  attorneys,  and  this  being  so  the  sheriff  had 
no  right  to  pay  the  money  realized  on  execution  to  any  one 
but  Mrs.  Foster,  her  agent  or  attorneys  of  record ;  nor  had 
he  any  right  to  agree  to  so  do.  The  making  of  the  bond 
by  McManus  was  in  consideration,  first,  that  Brown  would 
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proceed  to  sell  the  goods,  and  second,  that  he  would  pay 
the  proceeds  to  McManus  instead  of  the  plaintiff  or  her  at- 
torneys of  record.  The  latter  consideration  was  illegal. 
When  any  portion  of  the  consideration  is  illegal  the  prom- 
ise cannot  be  enforced  unless  there  are  several  promises,  and 
that  which  relates  to  the  bad  consideration  can  be  distin- 
guished and  separated  from  the  others.  In  other  cases  the 
promise  is  unenforceable.  All  the  text-writers  so  state  the 
rule.  (See,  for  instance^  Wharton,  Contract^,  339;  Anson, 
Contracts,  191;  Pollock,  Contracts,  338.)  The  rule  is  so 
well  settled  that  a  reference  to  the  adjudications  is  unneces- 
sary. It  may  be  well  to  remark,  however,  that«it  has  been 
recognized  in  MoGann  v.  McLennan,  3  Neb.,  25,  and  that 
the  earliest  case  usually  cited  in  support  of  the  rule  is  very 
similar  to  that  we  are  considering.  {Feaihef^don  v.  Hutch- 
in8(m,  1  Cro.  Eliz.  [Eng,],  199.)  It  follows  from  the  fore- 
going discussion  that  the  evidence  sustains  the  verdict,  and, 
as  we  have  already  said  in  examining  this  question,  we  have 
incidentally  determined  all  others  presented. 

The  plaintiffs  complain  that  certain  instructions  were  con- 
flicting. This  is  true.  In  one  instruction  the  jury  was 
told,  in  efiiect,  that  McAfanus  would  not  be  liable  provided 
the  sheriff  failed  to  comply  with  the  agreement  in  r^ard 
to  disposing  of  the  money  realized.  By  another  instruc- 
tion the  jury  was  told  that  the  failure  to  so  dispose  of  the 
money  would  not  affect  McManus'  liability.  In  the  view 
we  take  of  the  law  McManus'  freedom  from  liability  did 
not  de)iend  upon  the  breach  of  the  agreement  but  upon  the 
fact  that  the  agreement  was  illegal  and  so  defeated  the 
promise  founded  thereon.  Of  the  conflicting  instructions, 
therefore,  that  least  favorable  to  the  plaintifis  was  still  more 
favorable  to  them  than  the  law  warranted,  and  the  giving 
of  these  instructions  was, therefore,  not  prejudicial.  Judg- 
ment 

Affirmed. 
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Thomas  C.  Laibd  v.  Charles  J.  Leap. 

FiLKD  NoVBMBBB  21, 1894.     No.  5873. 

Jurisdiotion  of  County  Court  of  Contest  of  Election  or 
BcIlooI  Distriot  OfQ.oer.  The  jariadiction  conferred  upon 
coanty  ooorts  in  section  71,  chapter  26,  Compiled  Statatee  of 
1893,  to  hear  and  determine  contests  of  election  of  certain  offi- 
cers therein  stated,  does  not  include  an  action  to  contest  the 
election  of  a  school  district  officer. 

Error  from  the  distriot  court  of  Nuckolls  county.  Tri^d 
below  before  Bush,  J. 

8.  W.  Christy f  for  plaintiff  in  error^  cited :  Foscworthy  v. 
Lincoln  &  F.  R.  Co.,  13  Neb.,  398;  Wells,  Jurisdiction, 
sees.  40,  43,  44, 66;  1  Black,  Judgments,  sees.  216-218. 

S.  A.  Searle,  also  for  plaintiff  in  error* 

It,  D.  Sutherland,  oontrci. 

Harrison,  J.  « 

The  defendant  in  error  instituted  an  action  in  the  county 
court  of  Nuckolls  county  to  contest  the  election  of  plaintiff 
in  error  to  the  office  of  director  of  school  district  No.  7  of 
said  county.  It  appears  from  the  record  that  an  answer 
was  filed  by  the  plaintiff  in  error,  in  which  he  alleged  as 
one  of  the  defenses  the  following : 

"2.  That  the  facts  stated  in  said  complaint  do  not  state 
a  cause  of  action  or  cause  of  contest  over  which  this  court 
has  jurisdiction  to  hear,  try,  and  determine  the  rights  of 
the  parties  to  the  said  office  in  controversy." 

It  is  stated  in  one  of  the  briefs  filed  that  there  was  a 
trial  in  the  county  court,  but  there  is  no  bill  of  exceptions 
in  the  record  and  the  evidence  does  not  seem  to  have  been 
preserved.     There  was  a  judgment  rendered  in  the  county 
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court  ousting  the  plaintiff  in  error  and  declaring  the  de- 
fendant in  error  entitled  to  the  office,  and  ordering  all 
books,  etc.,  belonging  to  the  office  to  be  turned  over  to  him. 
The  plaintiff  in  error  removed  the  case  to  the  district  court 
for  review,  where  the  judgment  of  the  county  court  was 
affirmed,  an(j[  he  has  further  prosecuted  the  error  proceed- 
ings to  this  court. 

The  only  question  argued  by  the  counsel  for  the  parties 
in  the  briefs  filed  is  the  right  of  the  county  court  to  enter- 
tain and  try  a  contest  of  an  election  of  school  director,  or  its 
lack  or  want  of  jurisdiction  over  such  a  proceeding.  Sec- 
tion 70,  chapter  26,  Compiled  Statutes,  1893,  confers  juris- 
diction upon  district  courts  to  hear  and  determine  certain 
contests  of  election  as  follows :  *^  The  district  courts  of  the 
respective  counties  shall  hear  and  determine  contests  of  the 
election  of  county  judge  and  in  regard  to  the  removal  of 
county  seats,  and  in  regard  to  any  other  subject  which  may 
by  law  be  submitted  to  the  vote  of  the  people  of  the  county, 
and  the  proceedings  therein  shall  be  conducted  as  near  as 
may  be  hereinafter  provided  for  contesting  the  election  of 
county  officers."  Section  71,  immediately  following,  states : 
''The  county  courts  shall  hear  and  determine  contests  of  all 
other  county,  township,  and  precinct  officers,  and  officers  of 
cities  and  incorporated  villages  within  the  county."  It  will 
be  noted  that  in  section  70  district  courts  are  given  the  ju- 
ris^ction  to  hear  cases  in  which  the  election  of  a  couiitv 
judge  is  contested,  and  in  section  71  the  county  court,  con- 
tests of  all  other  county, "  township,  and  precinct  officers," 
eta  If  the' county  court  had  any  jurisdiction  of  this  case^ 
it  must  have  been  acquired  under  section  71  above  quoted, 
as  it  is  not  conferred  in  any  other  portion  of  our  statutes,  and 
in  order  that  the  county  court  have  jurisdiction  in  such  a 
case  it  must  be  given  by  statute.  Says  Cobb,  J.,  in  Fox-- 
worthy  v.  Lincoln  &  F.  R.  Co.y  13  Neb.,  399:  "County 
courts  are  courts  of  limited  jurisdiction.  Says  the  con- 
stitutioDy  'County  courts  shall  be  courts  of  record,  and 
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shall  have  original  jurisdictioD  in  all  matters  of  probate, 
settlement  of  estates  of  deceased  persons,  appointment  of 
guardians  and  the  settlement  of  their  acoounts,  in  all  mat- 
ters relating  to  apprentices,  and  such  other  jurisdictiou  as 
may  be  given  by  general  law.'  The  jurisdiction  claimed 
for  such  courts  in  this  case,  then,  not  being  a  matter  of 
probate,  nor  relating  to  the  settlement  of  estates  of  de- 
ceased persons,  appointment  of  guardians  or  the  settlement 
of  their  accounts,  nor  a  matter  relating  to  apprentices,  to 
be  sufitained,  must  be  found  expressed  in  a  general  statute." 
We  do  not  think  a  school  director  can  be  said  to  be  within 
the  meaning  of  section  71, ''other  county"  oflBcers  evi- 
dently referring  to  the  sheriff  and  clerk,  etc.,  who  are 
county  officers  proper  as  distinguished  from  state  or  officers 
of  the  divisions  of  the  county  or  municipal  officers.  In 
the  case  of  Frans  v.  Young,  30  Neb.,  363,  which  was  a  case 
tried  on  an  information  in  the  nature  of  a  quo  warranto  to 
determine  the  right  of  the  respondent  to  the  office  of  mod- 
erator of  a  school  district,  it  was  argued  that  one  of  the 
parties  to  the  cause  was  not  properly  qualified  as  such  offi- 
cer because  he  had  never  taken  the  oath  of  office.  Norval^ 
J.,  in  deciding  this  {)oint,  says:  ''  It  is  conceded  by  the  re- 
spondent that  the  school  law  contains  no  provision  requir- 
ing a  person  elected  to  the  office  of  moderator  of  a  school 
district  to  take  an  oath  of  office.  But  it  is  claimed  that 
section  1  of  chapter  10  of  the  Compiled  Statutes  requires 
school  district  officers  to  take  the  usual  oath  of  office.  That 
section  provides  that  'all  state,  district,  county,  precinct, 
township,  municipal,  and  especially  appointed  officers,  ex- 
cept those  mentioned  in  section  1,  article  14,  of  the  consti- 
tution, shall,  before  entering  upon  their  respective  duties, 
take  and  subscribe  the  following  oath,  which  will  be  in- 
dorsed upon  their  respective  bonds,'  eta  The  word  '  dis- 
trict,' as  used  in  this  section,  refers  solely  to  judicial  district 
officers,  and  unless  school  district  officers  are  municipal  of- 
ficers, it  is  apparent  that  they  are  not  controlled  by  the 
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provisions  of  said  section.'^  We  think  it  clear  that  school 
district  officers  are  not  county  officers;  neither  are  they 
precinct  or  township  officers.  Each  of  these  designations 
has  reference  to  a  particular  set  of  officers,  of  a  well  defined 
division  of  the  county,  and  no  other  officers  are  mentioned 
in  section  71  except  those  of  cities  and  incorporated  vil- 
lages or  municipal  officers.  We  are  well  satisfied  that  our 
statutes  do  not  give  the  county  courts  jurisdiction  in  cases 
of  contests  of  election  of  school  district  officers,  hence  the 
county  court  was  without  jurisdiction  in  the  case  at  bar  and 
should  have  dismissed  it.  It  follows  that  the  district  court 
erred  in  affirming  the  decision  of  the  county  court,  and  its 
judgment  is  therefore  reversed  and  the  case  remanded  to 
the  district  court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 


Reversed  and  remanded. 


A.  S.  Sands  et  al.  v.  Frontier  County. 

Filed  November  21,  1894.    No.  5566. 

1.  County    Attorney:    Assistant    Ck)T7NSEL:    Employment: 

PaooF.  Where  attorneys  claim  compensation  on  accoant  of 
services  rendered  as  assistants  of  the  county  attorney  in  the  trial 
of  a  criminal  canse,  they  mast  make  proper  proof  that  their 
employment  by  the  county  attorney  was  ander  the  direction  of 
the  district  conrt  of  the  proper  oonnty. 

2.  :  :  Trial  ON  Chanqb  op  Venue:  Compensation. 

Attorneys  duly  employed  by  the  county  attorney  of  one  county 
to  assist  in  the  trial  of  a  cause  therein  pending  are  not  required 
or  authorized,  even  on  the  request  of  such  county  attorney,  to 
follow  said  cause  on  change  of  venue  to  another  county;  and  if, 
notwithstanding  this  fact,  they  do  so,  they  will  not  thereby  en- 
title themselves  to  compensation  for  such  unauthorized  assistance 
as  thereafter  they  may  render. 
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Error  from  the  district  oourt  of  Frontier  county.  Tried 
below  before  Welty,  J. 

Frank  Selby,  E.  E.  McOintie,  and  A.  S.  Sands,  for 
plaintiffs  in  error. 

L.  M.  Orahanij  contra. 

Ryan,  C. 

By  appeal  from  the  county  commissioners  of  Frontier 
county  this  cause  was  brought  up  to  the  district  court  of 
said  county,  wherein  a  trial  was  had  resulting  in  a  verdict 
and  judgment  in  favor  of  plaintiffs  in  error  for  the  sum  of 
flOI.  They  prosecute  error  to  this  oourt  because,  as  they 
claim,  the  verdict  was  for  too  small  an  amount  Their 
verified  statement  of  claim,  as  filed  with  the  clerk  of  the 
aforesaid  county,  was  in  the  following  words  and  figures : 

*' Claim  bill  280.        Stockwell,  Neb.,  Dec.  6,  1891. 

"Frontier  County, 

"  To  J.  R.  Patrick  and  A.  S.  Sands,  Dr. 
1891.     • 

Nov.  30.  Two  days'  services,  assistant  prosecut- 
ing attys.,  State  V.  W.  H.  Adams.. .$100  00 

Dec.  4.  Two  days'  services,  assistant  prosecut- 
ing attys.,  State  v.  W.  H.  Adams...  100  00 

$200  00" 

This  claim  was  allowed  only  to  the  extent  of  $100.  In 
the  petition  in  the  district  court  there  was  set  out  the  fol- 
lowing order,  which  plaintiffs  claim  justified  them  in  ren- 
dering the  services  described  in  their  bill,  to-wit: 

**  State  op  Nebraska,  1  „„    T^•  *  •  4.  n    -^ 
Frontier  CoDNTY,     |^-   I>'«t"ct  Court. 

"On  the  application  of  the  county  att'y  of  said  county 
it  is  by  the  court  found  expedient  and  necessary  that  he 
have  some  att'y  to  assist  him  in  the  prosecution  of  the  case 
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of  the  State  of  Nebraska  v.  J.  W.  &  W.  H.  Adams.  It 
is  therefore  ordered  that  the  county  att'y  of  this  county  is 
authorized  and  directed  to  employ  Patrick  &  Sands  as 
atty's  to  assist  the  said  county  att'y  in  the  prosecution  of 
the  said  action  in  the  court.  J.  E.  Cochran, 

"Dated  Nov.  17, 1891.         Judge  of  the  District  Omrf' 

In  the  answer  there  was  a  denial  of  the  averment  that 
the  district  judge  appointed  plaintiffs  to  assist  in  the  prose- 
cutions aforesaid.  On  the  trial  there  was  offered  in  evi- 
dence no  written  instrument  signed  by  the  aforesaid  judge 
which  would  justify  the  employment  of  the  plaintiffs  in 
«rror  for  the  rendition  of  the  services  by  them  for  which 
they  now  claim  compensation.  There  was  testimony  that 
the  county  attorney  of  Frontier  county  requested  plaintiffs 
to  assist  in  the  trial  of  the  state  case  in  Gosper  county  after 
it  had  been  removed  to  that  county  for  trial.  As  the 
board  of  county  commissioners  of  Frontier  county  allowed 
the  portion  of  the  claim  which  referred  to  the  services  ren- 
dered in  that  county,  we  have  now  for  consideration  pre- 
^tited  only  the  question  whether  or  not  plaintifis  in  error 
are  entitled  to  compensation  for  services  rendered  in  Gos- 
per county  upon  the  trial  of  the  state  case  therein  had.  In 
support  of  their  claim  plaintiffs  cite  section  20,  chapter  7, 
Compiled  Statutes,  which  provides :  "  The  county  attorney 
may  appoint  one  or  more  deputies,  who  shall  act  without 
any  compensation  from  the  county,  to  assist  him  in  the 
discharge  of  his  duties ;  Providedy  Tiiat  the  county  attor- 
ney of  any  county  may,  under  the  direction  of  the  dis- 
trict court,  procure  such  assistance  in  the  trial  of  any 
person  charged  with  the  crime  of  felony  as  he  may 
deem  necessary  for  the  trial  thereof,  and  such  assistant 
or  assistants  shall  be  allowed  such  compensation  as  the 
county  board  shall  determine  for  his  services,  to  be  paid 
by  order  on  the  county  treasurer  upon  presenting  to  said 
board  the  certificate  of  the  district  judge  before  whom 
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said  cause  was  tried  certifying  to  the  services  rendered  b^ 
such  assistant  or  assistants. '^  In  this  case  it  was  not  denied 
that  a  certificate  was  made  by  Judge  Cochran  conforming 
to  the  above  requirement  with  respect  to  both  items  of  the 
account  presented  by  plaintiffs.  That  a  certificate  of  this 
character  could  have  no  other  or  greater  force  than  evidence- 
was  held  in  CourUy  of  Boone  v.  Armstrong,  23  Neb.,  764. 
In  Fuller  v.  Madison  County,  33  Neb.^  422,  this  language 
was  used  by  Judge  Noryal,  who  delivered  the  opinion  of 
this  court:  ''That  it  is  the  duty  of  the  county  attorney  to 
represent  the  state  in  all  criminal  prosecutions  in  the  dis- 
trict court  of  his  county,  is  too  plain  to  admit  of  a  doubt. 
The  duty  and  obligation  thus  imposed  applies  to  criminal 
causes  removed  to  the  county  upon  a  change  of  venue  from 
an  adjoining  county.  This  was  expressly  ruled  in  Gandy 
V.  State,  27  Neb.,  707."  As  it  was  the  duty  of  the  county 
attorney  of  Gosper  county  to  prosecute  this  case  when  by 
ciiange  of  venue  it  came  into  that  county,  there  devolved 
ii])on  the  county  attorney  of  Frontier  county  no  duty  to 
follow  it.  Authorized  by  the  provision  of  section  20  above 
quoted,  the  county  attorney,  under  the  direction  of  the  dis- 
trict court,  might  procure  assistance  in  the  trial  of  any  fel- 
ony, but  we  cannot  understand  how  he  could  procure  as- 
sistance to  do  that  which  he  himself  was  not  required  to 
do ;  that  was,  in  this  instance,  to  follow  a  criminal  case  into 
another  county.  If,  therefore,  he  could  employ  no  assist- 
ance for  that  purpose,  no  compensation  could  be  recovered  ; 
for,  in  such  case  the  service  rendered  would  be  without  au- 
thority of  law.  As  has  already  been  noted,  there  was  no 
relevant  proof  made  on  the  trial  as  to  directions  having 
been  made  by  the  district  court  for  the  procurement  by  the 
county  attorney  of  assistance,  and,  even  if  there  had  beeu^ 
such  assistance  could  not  lawfully  by  him  be  procured  to 
render  services  in  a  county  other  than  that  for  which  he 
was  attorney.  The  verdict  could  not  properly  have  been 
for  more  than  it  was  in  any  event.     We  are  therefore  re- 
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lieved  of  the  necessity  of  examining  other  questions  pre- 
sented.    The  judgment  of  the  district  court  is 

Affirmed. 


Isaac  Whitman  v.  State  of  Nebraska. 

FiLBD  NovBMBEB  21,  1894.     Na  6916. 

1.  Criminal  Iiaw:  Wbight  of  Eyidbncb:  Review.  The  jnry 
mast  determiDe  the  weight  of  evidence  adduced,  and  its  estimate 
thereof  will  not  be  interfered  with,  unless  it  is  clearly  wrong. 

%  Burglary:  Eyidbncb:  Instructions.  An  instruction  held 
proper  which,  in  effect, left  it  to  the  jury  to  determine  what 
weight  and  effect  should  be  given  the  circumstance  that  the  ac- 
cused, soon  after  the  burglary  charged,  was  in  possession  of  goods 
which  had  been  taken  from  the  store  where  the  bnrglarji  had 
been  committed. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Hall,  J. 

J.  C  Johnstofiy  for  plaintiff  in  error. 

Oeorge  H.  Hastings,  Attorney  General,  for  the  state. 

Ryan,  C. 

Plaintiff  in  error  was  convicted  of  the  crime  of  burg- 
lary in  the  district  court  of  Lancaster  county,  and  was  sen- 
tenced to  an  imprisonment  of  eighteen  months'  duration, 
and  to  pay  the  costs  of  prosecution.  On  the  hearing  of  the 
motion  for  a  new  trial  there  appears  to  have  been  used  cer- 
tain affidavits  which  are  identified  by  a  mere  certificate  of 
the  clerk  of  the  aforesaid  district  court.  This  did  not  cure 
the  failure,  by  bill  of  exceptions,  to  reuder  certain  the 
claim  now  made  that  they  were  used  as  evidence.  {Zimmer^ 
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man  v.  Klingeman,  31  Neb.,  495 ;  Fitzgerald  v.  Benadom^ 
36  Neb.,  317;  Maggard  v.  Van  Duyn,  36  Neb.,  862; 
Be/meker  v,  Staie^  40  Neb.,  810.) "  There  was  no  question 
that  during  the  night  following  the  22d  day  of  November, 
1893,  a  burglary  was  committed  by  the  breaking  and  en- 
tering of  a  store  in  Malcolm  as  charged.  The  contested 
point  was  whether  or  not  plaintiff  in  error  was  a  party  to 
it.  There  was  evidence  that  shortly  before  the  crime  re- 
ferred to  was  committed  plaintiff  in  error  had  boasted  that 
he  and  others  were  going  to  make  some  money ;  that  when 
asked  if  they  intended  to  '^  make  it  crooked,"  plaintiff  in 
error  answered,  ^Mt  didn't  make  any  difference,  but  they 
were  going  to  make  it — going  to  haul  the  whole  damn 
thing  away."  The  object  of  the  burglars  was  larceny,  and 
the  evidence  showed  that  groceries,  dry  goods,  clothing, 
handkerchiefs,  etc.,  were  removed  from  the  store  building 
broken  jnto;  that  a  wagon  had  been  placed  near  the  back 
dooi»thereof  to  receive  the  stolen  property ;  that  this  wagon 
was  traced  directly  to  the  city  of  Lincoln  on  the  morning 
of  November  23,  the  "  wabbling"  of  one  of  the  wheels  in 
the  frost  rendering  this  an  easy  matter ;  that  between  the 
hours  of  7  and  9  o'clock  in  the  forenoon  of  the  day  last 
named  plaintiff  in  error  offered  for  sale  and  actually  sold 
to  one  John  L.  Cox,  in  the  northern  part  of  the  city  of 
Lincoln,  a  portion  of  the  goods  which  had  been  removed 
from  the  plundered  store  at  Malcolm.  The  fact  of  the 
sale  of  these  goods  rests  almost  entirely  upon  the  evidence 
of  the  purchaser,  who,  in  giving  testimony,  admitted  that 
when  he  bought  the  goods  he  suspected  they  had  been  stolen, 
and  hinted  as  much  to  the  plaintiff  in  error,  who,  by  a 
knowing  smile,  gave  him  to  understand  that  his  surmise 
was  correct.  This  witness  at  the  time  of  this  trial  had 
pleaded  guilty  to  the  charge  of  receiving  stolen  property^ 
knowing  it  to  be  such.  He  also  was  shown  to  have  made 
contradictory  statements  as  to  the  manner  of  his  coming 
into  possession  of  the  stolen  property,  when  by  means  of 
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isearch  warrant  said  property  was  found  scattered  about  in 
his  dwelling  house.  In  addition  to  this,  it  was  testified  by 
one  witness,  the  o£Bcer  who  assisted  in  making  said  search, 
that  the  general  reputation  of  John  L.  Cox  for  truth  and 
veracity  in  the  neighborhood  in  which  he  lived  was  bad. 
Only  one  person  saw  any  one  at  the  house  of  Cox  on  the 
morning  when  he  claimed  to  have  bought  the  property  of 
plaintiff  in  error,  and  that  person  was  his  wife.  She  was  not 
able  to  state,  however,  that  plaintiff  in  error  was  the  individ- 
ual whom  she  saw.  She  could  only  say  that  the  moustache  of 
each  resembled  that  of  the  other.  Plaintiff  in  error  testified 
that  during  the  whole  night  of  November  22,  1893,  he  was 
at  the  house  of  William  Ringer  in  the  southern  part  of  the 
city  of  Lincoln ;  that  up  till  between  12  and  1  o'clock  of  that 
night  he  was  playing  cards  and  drinking  whiskey  with  Mr. 
Washburn,  Mr.  Barrett,  and  Mr.  Ringer,  in  the  house  of 
Mr.  Ringer.  The  wife  of  the  person  last  named,  as  well  as 
Mr.  Barrett  and  Mr.  Washburn,  corroborated  the  statement 
of  the  plaintiff  in  error  as  to  playing  cards  until  almost  1 
o'clock  of  November  23.  William  Sexton  also  testified 
that  he  met  plaintiff  in  error  in  the  southwestern  part  of 
the  city  of  Lincoln  about  8  or  9  o'clock  of  the  forenoon  of 
the  day  last  named.  As  an  original  question  upon  the  rec- 
ord we  should  probably  say  that  an  alibi  had  been  quite 
successfully  established  by  the  plaintiff  in  error.  We  are  not 
at  liberty,  however,  to  ignore  the  verdict  of  the  jury,  sanc- 
tioned as  it  has  been  by  the  refusal  of  the  presiding  judge 
to  grant  a  new  trial  because  of  the  alleged  want  of  sufficient 
evidence  to  sustain  it.  In  Palmer  v.  People^  4  Neb.,  68,  the 
following  apt  language  is  used  :  ^'  But  if  the  evidence  is  con- 
flicting, and  the  case  has  been  fairly  submitted  to  the  jury, 
the  verdict  will  not  be  disturbed.  So  much  depends  on  the 
manner  and  appearance  of  the  witness  while  giving  his 
testimony,  that  the  question  of  his  credibility  must  be  left 
to  the  jury,  and  a  reviewing  court  will  not  in  such  a  case 
say,  from  an  examination  of  the  testimony,  that  the  verdict 
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is  erroneous.  That  the  crime  charged  in  this  case  was 
committed  at  the  time  and  place  charged  in  the  indictment 
we  think  is  clearly  shown^  and  there  is  testimony  connect- 
ing the  plaintiff  in  error  with  the  commission  of  the  offense 
as  strong  as  is  often  found  in  this  class  of  cases."  Again, 
in  Monroe  v.  Stale,  10  Neb.,  448,  there  was  sustained  by 
the  citation  of  several  authorities  the  following  language: 
*'  The  rule  is  well  established  in  this  court  that  where  a 
verdict  is  clearly  wrong  it  will  be  set  aside;  but  where 
there  is  only  doubt  of  its  correctness,  it  will  not  be  dis- 
turbed." In  its  later  history  this  court  has  adhered  to  the 
same  doctrine.  {Sloman  v.  Spdlman,  42  Neb.,  165;  Johnson 
V.  Gu88,  41  Neb.,  19;  Quigley  ».  McEvony,  41  Neb.,  73.) 
Without  referring  to  further  decisions  in  support  of  this 
proposition,  it  is  sufficient  to  say  that  it  has  uniformly 
been  recognized  as  well  established,  and  that  governed  by 
it  we  cannot  reverse  this  judgment  because  of  what,  as  an 
original  question  on  the  record  presented,  might  seem  to  be 
a  preponderance  of  the  evidence  in  favor  of  the  contention 
now  made  by  the  plaintiff  in  error. 

But  one  question  remains,  and  that  arises  on  the  10th 
instruction  given  by  the  court  in  the  following  language : 

"  10.  If  you  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  soon  after  the  burglary  of  the  store-house 
of  L.  C  Meyer  and  the  larceny  of  the  goods  therefrom  a 
portion  of  the  goods  of  said  Meyer  so  stolen  was  in  the 
exclusive  possession  of  the  defendant  Isaac  Whitman,  you 
are  instructed  that  this  circumstance,  if  so  found,  is  pre- 
sumptive, but  not  conclusive,  evidence  of  the  defendant's 
guilt  of  larceny,  and  you  sliould  consider  this  circumstance, 
if  so  proven  to  your  satisfaction,  along  with  other  evidence 
in  the  case  in  arriving  at  your  verdict,  giving  it  such  weight 
and  effect  as  you  think  it  entitled  to,  and  giving  the  de- 
fendant the  benefit  of  any  reasonable  doubt  of  guilt." 

The  criticism  of  this  instruction  made  by  counsel  for 
plaintiff  in  error  is  that  under  it  the  possession  of  recently 
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Stolen  goods  justified  a  presumption  of  the  burglary  with 
which  the  accused  was  charged.  We  do  not  so  understand 
it.  The  instruction  confined  the  presumption  which  might 
be  entertained  to  larceny  of  the  goods  themselves.  As  a 
distinct  proposition  the  jury  were  told  that  if  proven  this 
circumstance  (that  is,  the  proof  of  larceny),  along  with 
other  evidence  in  the  case,  should  be  considered  in  arriving 
at  a  verdict,  the  weight  and  effect  to  be  attached  to  this 
circumstance  being  left  to  the  jury.  No  repetition  of  the 
evidence  is  necessary  to  illustrate  the  significance  of  the 
possession  of  goods  stolen  from  the  store  within  twelve 
hours  preceding  such  possession,  the  burglary  charged  hav- 
ing taken  place  within  the  space  of  time  indicated.  This 
possession,  under  the  circumstances,  might  logically  be 
considered  sufficient  to  connect  the  possessor  with  the  re- 
cent burglary  by  means  of  which  the  goods  were  taken 
from  the  possession  of  their  rightful  owner.  It  would 
probably  have  been  better  to  have  made  no  reference  what- 
ever to  the  presumption  of  larceny  arising  from  the  posses- 
sion of  recently  stolen  goods;  though  this  reference  was 
not  wholly  foreign  to  the  facts  disclosed  by  the  evidence. 
In  effect,  however,  the  instruction  was  that  as  to  the  act  of 
burglary  the  possession  of  the  goods  soon  afterwards  was 
a  circumstance  which  the  jury  might  properly  take  into 
consideration  in  determining  whether  or  not  plaintiff  in 
error  was  connected  therewith.  The  judgment  of  the  dis- 
trict court  is 

Affirmed. 
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Thomas  P,  Stephens  v.  Ephraim  Smith. 

Filed  November  21,  1894.    No.  5d57. 

Sufficiency  of  Evidence  to  Sustain  Verdict:  Review. 
The  eTldeoce  examined,  and  held  sufficient  to  sustain  the  ver- 
dict 

Error  from  the  district  court  of  Boone  county.  Tried 
below  before  Harrison,  J. 

N.  C.  PraUy  for  plaintiff  in  error. 

James  8.  Armstrong  and  F,  8.  Howell,  contra, 

Irvine,  C. 

The  only  assignment  of  error  in  this  case  which  is  pre- 
sented in  the  briefs  is  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  No  question  of  law  is  involved,  and  a 
statement  or  discussion  of  the  facts  would,  therefore,  be 
useless.  An  examination  of  the  record  persuades  us  that 
while  the  evidence  on  behalf  of  the  defendant  in  error  was 
neither  conclusive  nor  very  convincing,  it  was  sufficient  to 
sustain  the  verdict,  and  the  judgment  is,  therefore. 

Affirmed. 

Harrison,  J.,  having  presided  in  court  below  took  no 
part  in  the  decision. 
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Joseph  Garneau,  Jr.,  v.  Omaha  Printing  Company. 

Filed  December  4»  1894.    No.  6798. 

1.  Error  Frooeedings :  Failure  to  File  Transcript:  Juris-         i  ^  ^ 

DICTION.     A  transcript  of  the  proceedings  containing  the  final  42  847 

Judgment  sought  to  be  reviewed  ninst  be  filed  with  the  petition  ^^  ^^^ 

in  error,  and  prior  to  the  issuing  of  the  summons  in  error,  in 
order  to  confer  jurisdiction  upon  the  supreme  court. 

2.  Dismissal:  Jurisdiction.     Where  this  court  has  not  acquired 

jurisdiction  of  a  canse,  the  only  judgment  which  can  be  rendered 
Is  one  dismissing  the  proceeding. 

Motion  to  dismiss  from  the  supreme  ooart  a  proceeding 
in  error  from  the  district  court  of  Douglas  county^  affirm 
the  judgments  alleged  to  be  erroneous,  and,  under  section 
696  of  the  Code,  assess  against  the  plaintiff  in  error  five 
per  cent  of  the  amount  due  from  him.  The  grounds 
of  the  motion  were  that  the  plaintiff  in  error  brought  the 
case  to  the  supreme  court  for  the  purpose  of  delay,  and 
failed  to  file  transcript  and  briefs.  Proceeding  in  en'or 
dismissed. 

Chas.  OffuM  and  Charles  8.  Lobingiery  for  the  motion : 

This  proceeding  presents  no  question  of  law  or  fact  upon 
which  this  court  could  pass,  and  hence  the  petition  in  error 
should  be  dismissed  (  Upton  v.  Cady,  38  Neb.,  209),  and  an 
afiirmance  of  the  judgment  below  should  follow  as  of  course 
{Dunterman  v.  Storey^  40  Neb.,  448). 

In  dismissing  the  attempted  proceeding  in  error  the  court 
should  also  assess  the  five  per  cent  damages  provided  for  by 
section  596  of  the  Code  of  Civil  Procedure,  (1)  because  the 
facts  clearly  show  that  the  proceeding  was  a  dilatory  one, 
since  plaintiff  in  error  took  but  the  one  step  which  was  nec- 
essary to  stay  the  judgment,  and  made  no  effort  to  have  the 
cause  reviewed  on  its  merits;  (2)  because  section  596  of  the 
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Code  is  a  wise  and  beneficial  statute,  the  advantages  of 
whose  provisions  belong  to  litigants  who  have  been  un- 
warrantably deprived  of  the  fruits  of  litigation;  and  (3) 
because  this  court,  as  a  matter  of  self-protection,  should 
enforce  the  provisions  of  the  statute  in  order  to  discourage 
dilatory  proceedings  and  the  flooding  of  its  docket  with 
appeals  having  no  merit. 

In  Moore  v,  Herron,  17  Neb.,  703,  this  court  did  not  de- 
cide that  section  596  was  unconstitutional.  It  merely  refused 
in  that  particular  case  to  enforce  the  provisions  of  the  stat- 
ute, and  the  general  question  as  to  its  validity  is  expressly 
left  open.  Moreover,  the  reason  given  for  failing  to  en- 
force the  statute  in  that  case  was  unsound.  Section  596 
does  not  deny  or  interfere  with  the  right  of  appeal.  It 
rather  promotes  it  by  restricting  it  to  its  legitimate  scope 
as  a  proceeding  to  have  cases  reviewed  upon  their  merits 
rather  than  one  for  the  delay  of  litigation.  The  statute 
is  much  more  in  harmony  with  section  13  of  the  bill  of 
rights  than  it  could  possibly  be  contrary  to  section  24  of 
the  same. 

The  statute  is  not  peculiar  to  Nebraska,  but  is  enforced 
in  other  states  having  similar   constitutional    provisions. 

{(Mizens  Bank  v.  Croueh,  53  N.  W.  Rep.  [S.  Dak.],  862.) 

> 

J".  W.  Westf  contra, 
NORVAL,  C.  J. 

On  the  5th  day  of  March,  1894,  the  plaintiff  in  error 
filed  in  this' court  a  petition  in  error  to  obtain  a  reversal  of 
two  judgments  recovered  against  him  in  the  court  below  by 
the  defendant  in  error  on  the  24th  day  of  March,  1894. 
The  cause  is  submitted  upon  the  motion  of  the  defendant 
in  error  to  dismiss  this  proceeding  and  affirm  the  cases  and 
render  a  judgment  against  the  plaintiff  in  error  for  five 
percent  upon  the  amount  of  the  judgments  as  provided  by 
section  596  of  the  Code  of  Civil  Procedure.     The  grounds 
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of  the  motion  are  two:  (1.)  Plaintiff  in  error  has  failed  to 
perfect  the  appeal  or  to  file  any  briefs  herein.  (2.)  The 
causes  were  brought  to  this  court  solely  for  delay.  The 
plaintiff  in  error  caused  to  be  filed  with  the  clerk  of  this 
court  a  petition  in  error,  upon  which  a  summons  in  error 
was  issued  and  service  thereof  has  been  accepted.  He  has 
taken  no  other  or  further  step  in  the  case.  No  transcript 
of  the  judgments  and  proceedings  sought  to  be  reviewed 
has  ever  been  filed  in  this  court  • 

Section  586  of  the  Code  of  Civil  Procedure  provides: 
^'The  plaintiff  in  error  shall  file  with  his  petition  a  tran- 
script of  the  proceedings  containing  the  final  judgment 
or  order  sought  to  be  reversed,  vacated,  or  modified/'  It 
is  clear,  under  the  foregoing  provision,  that  a  cause  cannot 
be  docketed  in  this  court  either  on  appeal  or  error  until  a 
transcript  of  the  proceedings  in  the  trial  court  is  filed.  The 
transcr  ipt  of  the  record  is  the  foundation  of  the  proceed- 
ing here,  and  until  the  same  is  filed  this  court  acquires  no 
jurisdiction  to  hear  and  determine  the  cause.  Until  then 
there  is  no  case  to  review.  The  statute  requires  that  it 
shall  be  filed  with  the  petition  in  error.  This  was  dis- 
tinctly held  in  City  of  BrownviUe  v.  Middleton^  1  Neb.,  10. 
In  Ward  v,  Urmson,  40  Neb.,  695,  the  petition  in  error  was 
dismissed  on  the  ground  that*  the  transcript  filed  did  not 
contain  the  final  decree  rendered  in  the  district  court,  al- 
though it  contained  the  notes  or  minutes  entered  by  the 
trial  judge  upon  his  docket  for  the  guidance  of  the  clerk 
in  preparing  the  decree.  The  case  under  consideration  is 
much  stronger  than  the  precedent  cited,  since  neither  the 
pleading  nor  the  judgments  are  before  us.  For  want  of 
jurisdiction  the  petition  in  error  must  be  dismissed.  (See 
Baker  v.  Kloster^  41  Neb.,  890.) 

By  section  596  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided: ''When  a  judgment  or  final  order  shall  be  af- 
firmed in  the  supreme  court,  the  said  court  shall  also  render 
judgment  against  the  plaintiff  in  error  for  five  per  cent  upon 
68 
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the  amount  dae  from  him  to  the  defendant  in  error,  unless 
the  court  shall  enter  upon  its  minutes  that  there  was  rea* 
sonable  ground  for  the  proceedings  in  error."  In  Moore  9» 
Herrorif  17  Neb.,  703,  the  section  quoted  was  held  uncon- 
stitutional. We  are  asked  to  consider  the  question  anew, 
and  overrule  our  former  decision*  This  we  cannot  now  do; 
nor  can  we  enter  upon  a  discussion  of  the  subject,  since  the 
supreme  court  has  no  jurisdiction  to  pronounce  any  judg- 
ment in  thitf  cause  other  than  one  of  dismissal.  The  peti- 
tion in  error  is 

Dismissed. 


Henry  B.  Shield^  v.  William  O.  Gamble. 

FiLKD  Dbcehbeb  4,  1894.    No.  6668. 

1.  Beoovery  for  Commission  Due  Beal  Estate  Agent: 

Sufficiency  of  Eyidbncs.  ETidenoe  examined,  and  held  to 
•UBtain  the  Terdict. 

2.  Costs:  Judgment  in  District  Court:  Amount.    In  an  action 

brought  in  the  district  oonrt  the  plaintiff  obtained  judgment  for 
1200.  Held,  That  he  was  not  entitled  to  recover  coeta,  but  that 
each  party  is  required  to  pay  his  own  costs. 

3.  :  Review:  Motion  to  Retaz.    In  order  to  review  the 

question  of  the  taxation  of  costs  a  motion  to  retax  must  be  filed 
in  the  trial  court  and  a  ruling  obtained  thereon. 

Error  from  the  district  court  of  Wayne  countj.     Tried 
below  before  Allek,  J. 


H.  H.  Mo8€8  and  Barnes  &  Tyler ^  for  plaintiff  in  error. 
A.  A.  Welch  and  Frank  M.  Northrop^  conbra. 

NORVAL,  C.  J. 

This  suit  was  brought  in  the  district  court  by  WiHiam 
O.  Gamble  to  recover  the  sum  of  $365  for  com  missions 
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alleged  to  be  due  him  for  services  rendered  Heury  B. 
Shields  in  procuring  a  purchaser^  or  effecting  the  exchange, 
of  certain  real  estate  owned  by  the  latter.  The  defendant 
answered  the  petition  by  a  general  denial.  Upon  the  issues 
joined  the  cause  was  tried  to  a  jury,  with  a  verdict  for  the 
plaintiff  in  the  sum  of  $200.  A  motion  for  a  new  trial 
was  filed  by  the  defendant,  which  was  overruled,  and  the 
court  ordered  that  the  costs  be  taxed  one-half  to  each  party, 
and  a  judgment  was  entered  upon  the  verdict.  The  de- 
fendant prosecutes  error  to  this  court. 

The  first  ground  urged  in  the  brief  for  a  reversal  of  the 
judgment  is  that  the  court  erred  in  allowing  the  plaintiff 
below  to  testify,  over  the  objections  of  the  defendant,  that 
the  usual  and  customary  commission  charged  by  real  estate 
agents  for  finding  a  purchaser  for  real  estate  was  five  per 
cent  upon  the  first  $1,000,  and  two  and  a  half  per  cent 
thereafter.  This  objection  is  not  well  taken  for  two  rea* 
sons:  First — No  complaint  as  to  the  admission  of  the  testi- 
mony is  made  in  the  petition  in  error.  This  was  necessary 
in  order  to  have  the  ruling  of  the  court  thereon  reviewed. 
In  the  next  place  the  plaintiff  sought  to  recover  upon  a 
quantum  meruity  and  he  was  permitted  to  testify,  without 
objection,  that  $365  was  a  reasonable  compensation  for  his 
services  in  finding  a  purchaser  or  bringing  about  an  ex- 
change of  the  property.  The  defendant  offered  no  testi- 
mony upon  that  branch  of  the  case.  Besides  the  witness 
J.  S.  French,  without  any  objection  being  made  at  the 
time,  gave  precisely  the  same  testimony  as  did  the  plaintiff 
as  to  the  customary  and  ordinary  percentage  charged  by 
real  estate  dealers  in  making  sales  and  effecting  the  exchange 
of  real  property.  The  defendant,  therefore,  was  not  preju- 
diced by  the  admission  of  the  testimony  of  which  complaint 
is  here  made.  Upon  the  cross-examination  of  the  plaintiff 
below  he  was  asked  this  question :  ''Well,  you  don't  know, 
then,  that  he  had  been  entering  into  negotiations  with  other 
real  estate  agents  to  find  him  a  place  for  his  Sioux  City 
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property  in  exchange,  do  you  ?"  The  question  was  objected 
to  by  plaintiff's  counsel  as  incompetent,  irrelevant,  imma- 
terial, and  not  proper  cross-examination,  which  objection 
was  sustained.  This  ruling  it  is  insisted  is  erroneous. 
Although  the  point  is  sufficiently  raised  in  the  motion  for 
a  new  trial  under  the  assignment  of  '^  Errors  of  law  oc- 
curring at  the  trial,''  yet  the  court  cannot  review  the  de- 
cision, inasttiuch  as  the  same  is  not  covered  by  any  of  the 
assignments  in  the  petition  in  error;  and  for  the  same  rea- 
son we  will  not  notice  the  sustaining  of  objections  by  the 
court  to  questions  propounded  to  the  witness  Clark  on 
cross-examination,  found  on  pages  17  and  20  of  the  bill  of 
exceptions. 

It  is  argued  in  the  brief  of  counsel  that  the  court  erred  . 
in  excluding  the  answer  to  interrogatories  12  and  13  of 
the  deposition  of  the  plaintiff  in  error,  in  excluding  the 
answers  made  by  the  witness  A.  M.  Jackson  in  his  depo- 
sition to  direct  interrogatories  42,  51,  54,  56,  59,  60,  61, 
62,  63,  and  64,  in  granting  plaintiff  leave  to  withdraw 
cross-interrogatory  3  and  the  answer  thereto  of  said  depo- 
sition, also  in  allowing  plaintiff  to  withdraw  from  the 
deposition  of  said  Jackson,  and  from  the  consideration  of 
the  jury,  certain  letters,  telegrams,  and  correspondence  be- 
tween the  defendant  and  the  firm  of  A.  M.  Jackson  &Co., 
which  plaintiff  had  introduced  in  evidence  upon  cross- 
examination  of  said  witness  Jackson.  The  several  rulings 
of  the  district  court  to  which  reference  has  just  been  had 
are  not  sufficiently  raised  by  the  petition  in  error  to  require 
consideration  at  our  hands.  The  only  assignment  therein 
relating  to  the  subject  is  the  first,  which  is  in  the  following 
language :  '^  The  court  erred  in  excluding  evidence  offered 
on  the  trial  of  said  cause  by  the  defendant."  This  assign- 
ment was  entirely  too  indefinite,  in  that  it  did  not  specify 
the  particular  part  of  the  evidence  that  was  excluded  from 
the  jury.  We  desire  to  emphasize  the  doctrine  so  often 
held  by  this  court,  namely,  that  in  order  to  review,  a  peti- 
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tion  in  error  must  assign  alleged  errors  with  such  certainty  , 
as  to  enable  the  court  to  determine  the  precise  ruling  in- 
tended.    Criticisms  are  made  in  the  brief  of  other  rulings 
upon  the  introduction  of  testimony,  but  they  will  not  be 
considered  for  the  reasons  stated  above. 

On  the  trial  of  the  cause  the  defendant  below  requested 
the  court  to  charge  the  jury  as  follows: 

"4.  If  you  find,  from  the  evidence,  that  the  plaintiff 
was  employed  by  the  defendant  to  make  an  exchange  of 
the  defendant's  farm  for  the  Sioux  City  property,  and  that 
plaintiff,  in  pursuance  of  such  employment,  procured  the 
man  Clark,  who  was  willing  to  make  the  exchange  with 
the  defendant,  and  that  the  plaintiff  brought  the  defendant 
and  Clark  together,  yet  if  he  did  not  negotiate  the  ex- 
change, but  that  said  negotiation  of  exchatige  was  made  by 
A.  M.  Jackson  &  Co.  as  defendant's  agents,  the  plaintiff 
would  not  be  entitled  to  recover  for  commission  on  a  com- 
plete sale.  In  such  case  the  plaintiff  would  be  entitled  to 
recover  only  for  the  value  of  the  services  he  rendered  after 
he  was  actually  employed  by  the  defendant.'' 

The  foregoing  request  to  charge,  'the  plaintiff  in  error 
insists  the  court  refused  to  give.  The  record,  however, 
discloses  that  it  was  given.  Besides  the  refusal  of  this  in- 
struction is  not  complained  of  in  a  motion  for  a  new  trial, 
hence  it  cannot  be  reviewed. 

The  defendant's  fifth  request  to  charge,  which  was  re- 
fused, was  fully  covered  by  instruction  No.  4  given  at  his 
request,  and  by  the  instructions  of  the  court  on  its  own 
motion,  and  the  error  in  such  refusal  was  thereby  cured. 

The  defendant  below  also  asked  this  instruction,  which 
was  refused : 

'^6.  The  plaintiff  claims  that  the  letters  which  passed 
between  the  plaintiff  and  the  defendant,  and  which  are  at- 
tached to  the  defendant's  deposition,  constitute  an  agree- 
ment between  the  parties,  whereby  the  plaintiff  became  the 
agent  of  the  defendant,  authorized  and  empowered  to  ne- 
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gotiate  an  exchange  of  the  farm,  and  entitling  him  to  the 
ordinary  commission  for  selling.  But  I  instruct  you  in 
law  these  letters  do  not  constitute  an  agreement  between 
the  parties  which  gives  the  plaintiff  the  exclusive  right  to 
sell  or  exchange  the  farm  with  Clark  or  any  one  else,  but 
notwithstanding  the  letters,  the  defendant  retains  the  right 
to  sell  the  property  or  exchange  it  by  himself  or  agent. 
{Stensgaard  v.  Stnith,  44  N.  W.  Rep.  [Minn.],  669;  8011- 
man  v.  Fitzgerald,  33  N.  W.  Rep.  [Minn.],  564.)" 

This  instruction  was  rightly  refused  on  a(!Count  of  the 
citation  of  authorities  attached  thereto.  The  authorities 
cited  do  not  sustain  the  proposition  stated  in  the  instruction 
refused.  The  adding  of  the  citations  of  authorities  to  in- 
structions is  not  good  practice^  and  while  a  cause  might  not 
be  reversed  for  the  giving  of  such  instruction^  where  no 
prejudice  is  shown^  it  is  discretionary  with  the  trial  court 
to  give  or  refuse  an  instruction  containing  a  list  of  authori- 
ties relied  upon  in  support  thereof 

The  giving  of  the  fourth  paragraph  of  the  instructions 
by  the  court  on  its  gwn  motion  is  urged  in  the  brief  as 
ground  for  reversal.  This  instruction  was  not  excepted  to 
when  given,  and  for  that  reason  alone  it  will  not  be  consid- 
ered by  us.  Moreover,  the  giving  thereof  is  not  assigned 
for  error  in  either  the  motion  for  a  new  trial  or  in  the  pe- 
tition in  error.  The  seventh  assignment  in  the  motion  for 
a  new  trial  is:  ''The  court  erred  in  its  instructions  to  the 
jury;"  and  the  fourth  assignment  in  the  petition  in  error  is 
as  follows:  ''The  court  erred  in  giving  the  instructions  to 
the  jury  given  upon  its  own  motion,  excepted  to  by  the  de- 
fendant." These  are  the  only  assignments  which  could 
possibly  be  claimed  to  cover  the  instruction  of  which  com- 
plaint is  made,  and  they  are  too  indefinite  and  general  to  be 
considered,  unless  the  entire  charge  is  bad,  and  this  is  not 
claimed.  The  citation  of  the  decisions  of  this  court  sus- 
taining this  view  is  needless. 

For  the  reason  last  above  stated  the  second  instruction 
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given  at  the  request  of  the  plaintiff  below  will  not  be  con- 
sidered by  this  court 

It  is  further  insisted  that  the  verdict  is  without  evidence 
to  sustain  it.  There  is  practically  no  conflict  in  the  testi- 
mony. It  appears  that  plaintiff  in  error,  in  1890,  was  a 
resident  of  the  state  of  Ohio,  and  owned  a  ranch  situate  in 
Wayne  county,  which  contained  about  680  acres.  The  de- 
fendant in  error  is  engaged  in  the  real  estate  business  in 
said  county.  Early  in  September,  1890,  one  A.  B.  Clark, 
a  resident  of  Sioux  City,  Iowa,  and  who  owned  some  real 
estate  therein,  while  in  Wayne  county  met  Mr.  Gamble, 
the  plaintiff  below,  and  during  the  conversation  had  be- 
tween them  Mr.  Clark  mentioned  the  fact  that  he  had  been 
figuring  with  a  Mr.  Howser  of  said  county  for  the  ex- 
change of  Mr.  Clark's  Sioux  City  property  for  a  farm 
owned  by  Mr.  Howser,  but  stated  he  did  not  think  a  deal 
oould  be  made  with  him,  and  inquired  of  Mr.  Gamble  if 
he  had  any  property  near  town  to  sell  or  trade.  To  this 
the  latter  replied  in  the  negative,  but  subsequently,  after 
a  moment's  reflection,  he  informed  Mr.  Clark  that  Mr. 
Shields  wanted  to  dispose  of  his  property,  describing  its  lo- 
cation, and  stated  that  he  would  write  and  ascertain  the 
fects,  which  he  immediately  did  as  promised.  Upon  re- 
ceiving a  reply  to  the  letter,  he  wrote  to  Mr.  Clark  making 
inquiry  as  to  what  he  wanted  for  his  property  and  the  con- 
dition upon  which  be  would  trade,  and  on  receiving  Mr. 
Clark's  reply,  Mr.  Gamble  again  addressed  a  letter  to  Mr. 
Shields.  Not  long  after  this  Mr.  Clark  came  to  Wayne 
county,  called  upon  the  defendant  in  error  and  informed 
him  that  he  had  heard  from  Mr.  Shields  and  wished  to  ex- 
amine his  land.  Thereupon  Mr.  Gamble  procured  a  team 
and  went  out  with  Mr.  Clark  and  showed  him  the  ranch. 
Not  very  long  afterwards  the  defendant  in  error,  through 
A.  M.  Jackson  &  Co.,  of  Sioux  City,  effected  an  exchange 
of  his  farm  for  Mr.  Clark's  property.  We  have  stated  all 
that  Mr.  (Gamble  did  towards  bringing  about  the  exchange 
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or  trade.  It  is  insisted  by  the  plaintiff  in  error  that  he 
never  employed  or  authorized  Mr.  Gamble  to  act  for  him 
in  the  transaction,  but  on  the  other  hand  that  A.  M.  Jack- 
son &  Co.  were  his  agents,  and  he  made  the  deal  through 
them,  paying  them  for  their  services.  The  letters  which 
passed  between  the  plaintiff  and  defendant  constitute  the 
contract  of  agency  between  the  parties,  if  such  an  agency 
ever  existed.  The  following  are  copies  of  the  entire  cor- 
respondence : 

"Wayne,  Neb.,  Sept.  11,  1890. 

^'Henry  Shields — Dear  Sir:  I  write  you  to  ask  if  yott 
desire  to  sell  your  ranch  here,  and  if  so  would  you  take 
some  desirable  Sioux  City  property  in  trade?  I  think  I 
could  make  such  a  trade  for  you;  also  could  sell  your 
Short-Horns,  as  the  party^s  object  is  to  start  a  Short-Horn 
herd  near  Wayne,  and  he  is  a  fine  cattleman.  This  would 
be  a  fine  chance  to  close  out  your  stock  if  you  desire* 
Please  advise  me  early. 

"Truly  yours,  W.  O.  Gamble." 

"GiRARD,  Ohio,  Sept  16, 1890. 
"TF.  O.  Gamble,  Wayne,  Nebraska — Dear  Sir:  Your 
favor  of  the  11th  inst.  addressed  to  me  at  Youngstown  i» 
duly  received.  Answering  your  questions  concerning  the 
sale  of  the  ranch,  together  with  the  cattle  that  are  upon  it^ 
I  would  want  to  know  what  amount  the  purchaser  is  will- 
ing to  pay  in  cash,  and  where  in  Sioux  City  the  property 
that  he  proposes  to  exchange  is  located,  and  whether  it 
is  improved  or  unimproved.  Let  me  have  a  full  dedcrip- 
tion  of  the  Sioux  City  property,  and  the  value  he  places 

upon  it 

"  Yours  truly,  Henry  B.  Shields." 

"  Wayne,  Neb.,  Sept.  29,  1890. 

^^Henry  JB.  Shields,  Dear  Sir:  Mr.  Clark,  who  desires 

to  trade  Sioux  City  lots,  has  150  feet  business  lots  near 

stock  yards;  fine.     Values  at  $150  per  foot;  value  $15,- 

000.    Would  take  your  land  and  Short-Horns  and  all  your 
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feed  and  pay  difference  in  cash.  He  is  in  love  with  the 
farm  and  stock,  and  if  his  valuations  on  his  lots  are  not  too 
high,  think  you  can  trade;  but  you  must  mark  your  prices 
up  to  meet  him.  I  know  his  lots.  Tiiey  are  very  desira- 
ble,  I  should  think,  but  cannot  say  as  to  their  value.  A. 
B.  Clark,  Sioux  City.  Write  him  if  you  desire  to  trade, 
or  to  me  here. 

"Truly,  W.  O.  Gamble.'' 

"GiRARD,  Ohio,  Oct.  2,  1890. 
"  W.  0.  Oamble,  Esq.y  Wayne j  Nebraska — Dear  Sir:  I 
have  your  favor  of  the  29th  ult.,  and  note  contents.  I  will 
have  the  Sioux  City  property  examined  and  report  to  you 
as  soon  as  possible.  Permit  me  to  inquire  of  you  what,  in 
your  opinion,  my  farm  is  worth.  I  do  not  care  to  write 
Mr.  Clark,  preferring  to  make  the  deal  through  you,  pro- 
viding one  is  made. 

"  Truly  yours,  Henry  B.  Shields." 

"  Wayne,  Nebraska,  Oct.  6,  1890. 
"B".  B.  Shields — Dear  Sir:  Yours  of  the  2d  is  before 
me.  Your  land  is  worth  about  $26  per  acre.  Land  that 
distance  well  improved  is  selling  for  that.  I  sold  160  four 
miles  out  for  $22 ;  good  improvements.  The  Hunter  farm, 
three  miles  out,  the  finest  in  the  neighborhood,  sold  for 
$23.26  recently.  I  told  Mr.  Clark  you  would  want  $27 
to  $30  per  acre;  therefore  he  will  likely  ask  a  stiff  price 
for  his  Sioux  City  property.  Set  your  price  high  enough. 
People  trading  always  put  on  a  big  price,  I  discover.  I  dq 
not  think  you  could  sell  for  at  $26,  but  prices  are  getting 
very  close,  and  I  could  sell  80-acre  tract  joining  you  on 
the  east,  the  north  half  of  southwest  quarter  (S.  W.  ^)  of 
section  thirty-one  (31).  27,  4,  very  good,  for  $20  per  acre ; 
thirty  acres  broke  and  balance  fine  grass  land.  Mr.  Clark 
is  very  anxious  to  locate  near  Wayne,  and  is  a  fine  cattle- 
man. I  think  you  can  get  a  good  trade  out  of  him.  Par- 
ties here  are  desirous  of  trading  with  him,  but  their  laud 
don't  lay  near  enough  to  the  city.     He  will  not  buy  any- 
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thing  more  than  three  miles  oat.  I  am  very  busy  attend- 
ing my  cattle.  My  men  are  away  for  a  few  days  and  I 
attend  160  head  myself.     Pardon  this. 

"Truly  yours,  W.  O.  Gamble." 

It  is  upon  the  foregoing  letters  alone  that  the  jury  fonnd 
an  agency  contract  existed.  At  the  first  reading  of  the 
correspondence  the  writer  was  of  the  opinion  that  it  fisiiled 
to  establish  any  employment  or  appointment  of  Mr.  Gam- 
ble as  agent,  but  upon  reflection  we  are  persuaded  that  the 
interpretation  placed  upon  the  letters  by  the  jury  is  not 
untenable.  In  the  letter  of  September  11  the  defendant  in 
error  made  the  direct  offer  to  Mr.  Shields  to  act  for  him  in 
trading  his  property.  The  letter  stated,  "  I  think  I  could 
make  such  a  trade  for  you,^'  and  asked  for  an  early  reply. 
Mr.  Shields  answers  this  letter  by  making  inquiry  as  to 
the  description,  location,  and  value  of  the  property  which 
is  proposed  in  exchange  for-his  ranch  and  as  to  the  terms 
upon  which  an  exchange  could  be  effected,  to  which  Mr. 
Gamble  returned  a  reply  under  date  of  September  29,  giv- 
ing the  desired  information,  together  with  the  name  and 
address  of  the  proposed  purchaser,  and  suggesting  therein 
that  Mr.  Shields  write  either  to  Mr.  Clark  or  to  Mr.  Gam- 
ble if  he  desired  to  trade.  In  the  answer  to  this  letter  Mr. 
Shields  asked  the  advice  of  the  defendant  in  error  as  to  the 
value  of  his  farm,  and  closed  with  the  statement,  "I  do 
not  care  to  write  Mr.  Clark,  preferring  to  make  the  deal 
through  you,  providing  one  is  made."  There  is  no  claim 
that  the  defendant  in  error  was  acting  for  Mr.  Clark  in  the 
transaction.  On  the  contrary,  a  fair  construction  of  the  en- 
tire correspondence  above  set  out  shows  that  the  proposition 
or  offer  of  the  plaintiff^  below  in  his  first  letter  to  act  as  Mr. 
Shields)'  agent  was  accepted  by  the  latter.  It  was  after  such 
acceptance  that  Mr.  Clark  was  shown  the  ranch  by  Mr.  Gam- 
ble and  the  trade  was  made.  It  is  true  that  tlie  latter  did  not 
negotiate  the  exchange,  but  he  was  instrumental  in  bringing 
the  plaintiff^  below  and  Mr.  Clark  together,  and  an  ex- 
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change  of  properties  was  effected.  This  was  sufficient  to 
entitle  plaintiif  below  to  recover  the  value  of  the  services 
rendered  by  him.  The  undisputed  evidence  shows  that  a 
reasonable  and  fair  commission  for  the  completed  deal  is 
$450,  and  the  jury  allowed  the  plaintiff  but  $200.  This 
finding  is  justified  by  the  evidence. 

Complaint  is  made  of  the  taxing  to  the  defendant  one* 
half  of  the  costs  in  the  case.  The  amount  of  recovery  was 
within  the  jurisdiction  of  a  justice  of  the  peace,  and  the 
action  having  been  brought  in  the  district  court,  the  plaint- 
iff was  not  entitled  to  recover  any  costs.  Each  party  is 
required  to  pay  his  own  costs.  {Oeere  t?.  Sweety  2  Neb,,  76  ; 
Beach  v.  Oramery  5  Neb.,  98 ;  Ray  v.  ifaaon,  6  Neb.,  101 ; 
Miller  V.  Robyy  9  Neb.,  471 ;  Goodman  v.  Pence,  21  Neb., 
459.) 

A  motion  to  retax  the  costs  was  filed  by  the  plaintiff 
in  error  in  the  trial  court,  but  the  amended  transcript 
filed  in  this  court  does  not  show  that  this  motion  has  ever 
been  passed  upon ;  hence  the  judgment  as  to  costs  cannot 
be  reviewed.  {WiUdtison  v,  CarteVy  22  Neb.,  186.)  Again, 
it  appears  from  the  record  that  the  defendant  in  error  filed 
in  the  lower  court  a  remittitur  of  all  costs  taxed  to  the  de- 
fendant. This  cured  the  error  in  the  taxation  of  costs. 
The  judgment  is 

Affirmed. 


George  E.  Salladin,  Assignee,  appellant,  v.  J.  B. 

Mitchell  et  al.,  appellees. 
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Filed  December  4, 1894.    No.  4840. 

1.  Voluntary  Assignments :  Liens  Against  Assignor.  The 
assignee  of  an  insolvent  corporation  nnder  an  aasignmeni  for 
the  benefit  of  creditors  takes  the  property  snbject  to  whatever 
equities  existed  against  the  assignor. 
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2.  Action  to  Becover  Money  Due  Insolvent  Bank :  Bet- 
Off.  The  defendant,  in  an  action  by  the  assignee  to  recover 
money  dne  to  an  insolvent  banking  corporation,  may  set  off 
against  the  amoant  owing  by  him  to  the  bank  an  indebtedness 
of  the  latter  to  him. 

a  Voluntary  Assignments:  MoRTOAas  Fobbclosukb:  Sbt> 
Off.  In  a  proceeding  by  an  assignee  to  foreclose  a  mortgage, 
the  property  of  an  insolvent  bank,  the  purchaser  from  the  mort- 
gagor, who  is  made  a  defendant  therein,  may  set  off  against  the 
claim  of  the  assignee  an  indebtedness  dne  to  him  from  the  bank. 

4.  Set-Off:  Cebtificatb  of  Deposit:  Insolvent  Bank&  The 
right  of  set-off  exists  in  favor  of  one  who  has  acquired  the  title 
to  money  due  from  an  insolvent  bank  on  a  certificate  of  deposit 
iasned  to  a  third  person  without  a  formal  assignment  by  the 
latter. 

Appeal  from  the  district  court  of  Seward  county. 
Heard  below  before  Smith,  J. 

The  opinion  contains  a  statement  of  the  case. 

NorvcU  Bros.  &  Lowley^  for  appellant: 

A  depositor  in  an  insolvent  bank,  who  also  owes  it  for 
borrowed  money,  cannot  set  off  his  deposit  against  such 
debt,  although  the  deposit  consists  of  the  borrowed  money. 
{Hannon  v.  Williams,  34  N.  J.  Eq.,  255 ;  Bunnell  v.  CoL- 
linsfdlle  Savings  Society,  38  Conn.,  203;  HiUier  v.  Allegheny 
Mutual  Ins.  Co.,  3  Pa.  St.,  470;  Lawrence  v.  Nelson,  21 
N.  Y.,  158;  Stockton  v.  Mechanics  and  Laborers  Savings 
Bank,  32  N.  J.  Eq.,  163.) 

The  property  and  assets  of  a  banking  corporation,  or- 
ganized under  the  laws  of  this  state,  after  it  has  ceased  to 
carry  on  a  banking  business,  are  a  trust  fund  for  the  pay- 
ments of  its  debts.  {State  v.  Commercial  State  Bank,  28 
Neb.,  677;  Perry,  Trusts,  sec.  242;  Upton  v.  Tribilcock, 
91  U.  S.,  45;  Ooodin  v.  Cincinnati  &  Whitetoater  CancU 
Co.,  18  O.  St.,  182;  Taylor  v.  Miami  ExpoHing  Co.,  5  O., 
165;  Sanger  t?.  Upton,  91  U.  S.,  56.) 
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Ed,  *P.  Smith,  contra: 

The  assignee  succeeds  only  to  the  rights  of  the  assignor 
and  is  affected  by  all  the  equities  against  the  latter.  {Housel 
V.  Oremer,  13  Neb.,  300;  Hade  v.  McVay,  31  O.  St.,  231 ; 
Burrell,  Assignments,  sec,  391;  Chace  v.  Chapin,  130 
Mass.,  128;  Roberts  v.  AiLstin,  26  la.,  315;  Hodgson  v. 
BarreUy  33  O.  St.,  63 ;  In  re  Van  AUen,  37  Barb.  [N.  Y.], 
225;  Martin  v,  Kunzmuller,  37  N.  Y.,  396;  New  Amster- 
dam Savings  Bank  v.  Tartter,  4  Abb.  New  Cases  [N.  Y.], 
215.) 

In  an  action  to  foreclose  a  mortgage  any  defendant  who 
is  personally  liable,  or  whose  land  is  bound  for  the  debt, 
may  introduce  a  set-off  to  reduce  or  extinguish  the  debt. 
(Jones,  Mortgages,  sec.  1496;  National  Fire  Ins.  Co.  v. 
McKay,  21  N.  Y.,  191;  Hunt  v.  Chapman,  51  N.  Y., 
555 ;  Chapman  v.  Robertson,  6  Paige  Ch.  [N.  Y.],  627 ; 
Hess  V.  Final,  32  Mich.,  515.) 

Post,  J. 

This  was  a  foreclosure  proceeding  in  the  district  court  for 
Seward  county  by  the  appellant  as  assignee  for  the  benefit 
of  the  creditors  of  the  Northwestern  Banking  Company  of 
Milford.  The  mortgage  in  controversy  was  executed  by 
the  defendant  Mitchell  and  wife  and  covered  certaiir  lands 
in  Seward  county.  The  defendants  filed  separate  answers, 
from  which  it  appears  that  shortly  before  the  failure  and 
assignment  of  the  banking  company  in  the  month  of  Jan- 
uary, 1889,  Mitchell  sold  the  mortgaged  premises  to  his 
co-defendant,  Borchers,  the  latter  by  written  agreement 
undertaking  to  pay  therefor  as  follows:  $1,000  by  March 
1, 1889,  and  $100  on  or  before  December  1, 1890,  and  also 
to  assume  and  satisfy  prior  liens  thereon  to  the  amount  of 
1900.  Borchers,  on  the  19th  day  of  December,  1888,  de- 
posited for  Mitchell  the  sum  of  $700  with  the  banking 
company.     The  latter  paid  therefrom  certain  taxes  and 
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matured  interest  due  from  Mitchell  iu  accordanoe  with  in- 
structionSy  amounting  in  the  aggregate  to  $310.31,  *and  is- 
sued a  certificate  of  deposit  in  bis  favor  for  the  balance, 
$389.69.  Said  amount  was  still  due  from  the  banking 
company  to  Mitchell  at  the  time  of  the  assignment,  and 
which  he  now  seeks  to  have  set  off  against  the  amount  due 
on  the  mortgage  above  described.  A  few  days  preceding 
the  assignment  of  the  banking  company  Borchers  deposited 
therewith  the  further  sum  of  $257.70  on  his  own  account, 
taking  a  certificate  of  deposit  therefor,  which  he  still  holds 
and  which  he  asks  to  have  set  off  against  the  claim  of  the 
assignee;  and  on  the  day  last  named  Edward  Borchers,  son 
of  the  defendant  herein,  dejKisited  with  the  banking  com- 
pany the  sum  of  $200,  taking  a  certificate  of  deposit  there- 
for in  his  own  name,  which  the  defendant  now  claims  to 
own  and  which  he  prays  may  also  be  set  off  against  the 
claim  of  the  assignee.  There  was  a  finding  for  the  de- 
fendants on  all  of  the  issues;  and  as  the  amount  of  the 
several  certificates  of  deposit  exceeded  the  balance  due  on 
the  mortgage  it  was  adjudged  to  be  fully  paid  and  satisfied 
and  the  petition  of  the  assignee  accordingly  dismissed,  and 
from  which  the  latter  has  prosecuted  an  appeal  to  this 
court. 

The  only  controversy  presented  by  the  answer  of  Mitch- 
ell is  whether  he  is  entitled  to  have  the  amount  of  his 
credit  with  the  banking  company  at  the  date  of  the  assign- 
ment applied  in  satisfaction  of  his  indebtedness  to  the  lat- 
ter. The  question  is  an  important  one,  and  has  frequently 
been  suggested  in  this  court,  although  never  before  directly 
presented  for  decision.  The  right  of  set-off  has  been  made 
the  subject  of  statutory  regulations  in  this  state.  The 
language  of  section  106  of  the  Civil  Code  is :  "  When  cross- 
demands  have  existed  between  persons  under  such  circum- 
stances that  if  one  had  brought  an  action  against  the  other 
a  counter-claim  or  set-off  could  have  been  set  up,  neither 
can  be  deprived  of  the  benefit  thereof  by  the  assignment 
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or  death  of  the  other^  but  the  two  demands  must  be  deemed 
compensated  so  far  as  they  equal  each  other/'     It  is  not 
clear  whether  the  term  '^ assignment''  therein  means  an 
ordinary  transfer  of  a  claim  or  cause  of  action  by  the  party 
in  whose  favor  it  exists,  or  whether  it  is  used  in  the  sense 
in  which  it  is  employed  in  proceedings  in  bankruptcy  and 
insolvency.     It  appears,  however,  to  have  been  given  the 
latter  interpretation  in  Ohio  (see  Hade  v.  Mo  Vay,  31  O. 
St,  231),  although  we  do  not  rest  our  conclusion  on  that 
ground,  but  upon  the  proposition  that  the  right  of  set-off 
existed  according  to  well  established  equitable  principles 
before  the  adoption  of  the  Code,  and  that  the  assignee  suc- 
ceeded to  the  rights  of  the  insolvent  banking  company  as 
they  existed  at  the  date  of  the  assignment,  and  no  other  or 
greater  rights.     The  authorities  bearing  upon  the  proposi- 
tion are  not,  it  is  conceded,  altogether  harmonious,  but  the 
rule  as  above  stated  has  the  support  of  a  decided  majority 
of  the  courts  as  well  as  text-writers,  and  rests  upon  the 
more  satisfactory  reasons.     The  following  among  the  many 
cases  in  point  are  cited  as  sustaining  the  view  above  stated  : 
Hade  v.  McVay^  supra;  Hodgson  v,  Barrett^  33  O.  St., 
63;  American  Bank  v.  Wall,  56  Me.,  167;  MUler  v.  Be- 
ceiver  of  Franklin  Bank,  1  Paige  Ch.  [N.  Y.],  444;  Chaoe 
V,  Chapiny  130  Mass.,  130;  Roberts  v.  Austin,  26  la.,  315; 
Cook  V.  Cole,  55  la.,  70 ;  Farmers  Deposit  Nat,  Bank  v. 
Penn  Bank,  123  Pa.  St.,  283;  Chase  v.  Petroleum  Bank, 
66  Pa.  St.,  169;  Van  Wagoner  v.  Patterson  Gas  Light  Co., 
23  N.  J.  Law,  283 ;  Clarke  v.  Hawkins,  5  R.  L,  219 ;  Cox 
V.  Volkert,  86  Mo.,  505 ;  McCagg  v.  Woodman,  28  111.,  84; 
Chemce  v,  Isaacs,  5  Paige  Ch.  [N.  Y.],  592;  Smith  v. 
Fdton,  43  N.  Y.,  419 ;  Rothschild  v.  Mack,  115  N.  Y.,  1 ; 
Nashville  Trust  Cb.  v.  Fourth  Nat.  Bank,  91  Tenn.,  336 ; 
Merwin  v.  Austin,  58  Conn.,  22 ;  St.  Paul  &  M.  Trust  Co. 
V.  Leek,  58  N.  W.  Rep.  [Minn.],  826 ;  Schvler  v.  Israel, 
120  U.  8.,  506;  Carr  v.  Hamilton,  129  U.  S.,  252;  Pome- 
roy.  Remedies,  sees.  163,  169;  Burrell,  Associations,  sec. 
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349 ;  Waterman,  SetOff,  pp.  11 8, 1 1 9.  The  leading  cases 
asserting  the  opposing  view,  Eastern  Bank  v.  Capron,  22 
Conn.,  639,  and  Haxtun  v.  Bishop,  3  Wend.  [N.  Y.],  13, 
are  obviously  in  conflict  with  the  more  recent  opinions  of 
the  courts  of  those  states,  which  are  cited  above.  It  fol- 
lows that  Mitchell  was  entitled  to  the  offset  pleaded,  and 
the  decree  in  his  favor  is  right. 

2.  We  come  now  to  a  consideration  of  the  questions 
raised  by  the  answer  of  Borchers.  While  there  is  made  no 
claim  to  a  personal  judgment  against  the  defendant  named, 
it  will  be  remembered  that  he  is  owner  of  the  land  which 
is  the  subject  of  the  controversy,  and  which  it  is  sought 
by  the  foreclosure  proceeding  to  sell  for  the  satisfaction 
of  the  allied  balance  on  the  mortgage.  He  was  made 
a  defendant  for  the  single  purpose  of  having  determined 
his  rights  as  against  the  plaintiff;  and  it  is  not  oaly  his 
privilege,  but  his  duty  as  well,  to  set  up  whatever  equities 
may  exist  in  his  favor  against  the  mortgage.  That  an 
offset  for  money  due  from  the  plaintiff  is  available,  and  as 
effective  for  that  purpose  as  payment  or  accord  and  satis- 
faction, we  have  no  doubt  either  upon  reason  or  authority. 
(See  Bathgate  v.  Haskiny  59  N.  Y.,  633;  Hess  v.  Finals 
32  Mich.,  515;  Chapman  v.  Robertson^  6  Paige  Ch.  [N. 
Y.],  627;  Jones,  Mortgages,  sec.  1496.) 

3.  The  remaining  inquiry  relates  to  the  certificate  of  de- 
posit issued  to  Edward  Borchers.  According  to  the  testimony 
of  the  defendant  he  borrowed  the  money  represented  thereby 
from  the  payee,  his  son,  for  the  purpose  of  completing  his 
payment  for  the  land  in  controversy,  and  executed  his  note 
therefor,  payable  twelve  months  after  date,  although  the 
certificate  was  not  indorsed  by  the  payee.  The  finding  on 
that  issue  was  for  the  defendant  and  is  not  seriously  as- 
sailed at  this  time.  Under  a  system  like  ours,  which  not 
only  permits  but  requires  every  action  to  be  prosecuted  in 
the  name  of  the  real  party  interested,  there  seems  to  be  no 
doubt  that  the  right  of  set-off  applies  to  any  claim  to  which 
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the  party  asserting  it  possesses  the  beneficial  interest  As- 
suming, as  was  found  by  the  district  court,  that  Edward 
Borchers  did  in  fact  sell  to  the  defendant  his  claim  against 
the  banking  company,  there  is  no  doubt  that  the  latter 
could  have  raainlained  an  action  therefor  in  his  own  name. 
Indeed,  leaving  out  of  consideration  any  exceptional  rights 
which  might  have  existed  in  favor  of  the  holder  by 
reason  of  the  negotiable  character  of  the  paper,  the  de- 
fendant is  the  necessary  party  and  the  only  person  who 
could  have  maintained  an  action  or  defense  thereon.  It 
follows  that  the  claim  under  consideration  was  properly 
allowed  as  an  offset.  We  find  in  the  brief  of  the  plaintiff  a 
further  contention,  which  is,  in  effect,  that  Borchers  is  now 
estopped  to  claim  an  offset  on  account  of  the  $200  certifi- 
cate of  deposit,  by  reason  of  having  procured  his  son,  in 
whose  favor  in  was  drawn,  to  present  it  to  the  county  judge 
for  allowance  against  the  estate  of  the  banking  company, 
and  the  receipt  by  the  latter  of  a  small  dividend  paid  by 
the  assignee.  A  sufficient  answer  to  that  contention  is  that 
no  such  issue  is  presented  by  the  pleadings,  the  reply  being 
a  general  denial  of  the  allegations  of  the  answer.  It  is  the 
settled  rule  in  this  state  that  an  estoppel,  to  be  available  as 
a  cause  of  action  or  defense,  must  be  specially  pleaded. 
{Nebraska  Mortgage  Loan  Co.  v.  Van  Kloster,  42  Neb., 
746,  and  cases  cited.)  The  deoree  of  the  district  court  is 
right  and  is  accordingly 

Affibmbd. 


NoBYAL,  C.  J.,  not  sitting. 
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James  MgCormioe  v.  State  of  Nebraska. 

Filed  Dscsmbkb  4, 1894.    No.  7S09. 

1.  Larceny:  Value  of  Property:  Verdict.    The  provision  of 

section  488  of  the  Criminal  Code  that  the  jnry  on  a  conviction 
for  larceny  "  shall  ascertain  and  declare  in  their  verdict  the  valne 
of  the  property  stolen,"  etc,  requires  a  definite  finding,  and  a 
conviction  for  grand  larceny  cannot  be  sustained  upon  mere 
estimate  by  the  jury  of  the  valne  of  the  property  stolen. 

2.  :  :  .     A  verdict  in  the  following  form:  ''We, 

.the  jury  in  the  above  entitled  cause,  duly  impaneled  and  sworn, 
do  find  the  defendant  James  McCk>rmick  guilty  as  he  standa 
charged.  Amount,  estimated,  of  stolen  property,  $95.  I.  A.  Ba- 
ker, Foreman,''  held^  an  estimate  only,  and  not  an  ascertain-, 
ment  of  the  valne  of  the  property  within  the  meaning  of  the 
statute. 

Error  to  the  district  court  for  York  county.  Tried  be- 
low before  Bates^  J. 

George  B.  France^  for  plaintiff  in  error. 

Oeorge  H.  Haetings,  Attorney  OenercU,  for  the  atate. 

Post,  J. 

At  the  November,  1893,  term  of  the  district  court  for 
York  county  an  information  was  filed  by  the  county  attor- 
ney in  which  the  plaintiff  in  error  was,  in  two  counts, 
charged  with  larceny  and  the  knowingly  receiving  of  stolen 
property.  At  the  February,  1894,  term  a  trial  was  had, 
resulting  in  the  following  verdict : 

"The  State  OF  Nebeaska "»  j,^,^^,,^^  ^^^^  jg^^^  ^^ 

James  MccJrmick.  j      ^it,  February  20. 1894. 

"We,  the  jury  in  the  above  entitled  cause,  duly  impan- 
eled and  sworn,  do  find  the  defendant  James  McCormick 
guilty  as  he  stands  charged  in  the  first  count  of  the  infer- 
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mation  and  not  guilty  as  to  the  second  count.     Amount^ 
estimated,  of  stolen  property,  $95.         I.  A.  Baker, 

A  motion  for  a  new  trial  and  in  arrest  of  judgment  wa» 
overruled  and  the  accused  sentenced  to  a  term  in  the  peni- 
tentiary, which  judgment  he  seeks  to  reverse  by  means  oi 
this  petition  in  error. 

The  only  assignment  of  error  which  we  are  called  upon 
to  notice  is  that  which  relates  to  the  form  of  the  verdict. 
It  is  contended  that  the  finding  therein  with  respect  to  the 
value  of  the  property  stolen  is  indefinite  and  insufficient 
to  sustain  the  conviction  for  grand  larceny.  The  provis- 
ion of  statute  which  bears  upon  the  subject  is  found  in  sec- 
tion 488  of  the  Criminal  Code,  and  reads  as  follows : 
^*  When  the  indictment  charges  an  ofiense  against  the  prop- 
erty of  another  by  larceny,  embezzlement,  or  obtaining 
property  under  false  pretenses,  the  jury  on  conviction  shall 
ascertain  and  declare  in  their  verdict  the  value  of  the  prop- 
erty stolen,  embezzled,  or  falsely  obtained."  It  is  a  fun- 
damental principle  of  our  criminal  jurisprudence  that,  in 
order  to  warrant  a  conviction  for  a  felony,  the  state  must 
establish  all  of  the  essential  elements  thereof  by  proof  be- 
yond a  reasonable  doubt.  In  this  state  the  stealing  of 
property  of  the  value  of  $36  or  upwards  is  a  felony,  and 
punishable  by  imprisonment  in  the  penitentiary,  while  the 
stealing  of  property  of  a  less  value  than  $35  is  a  misde- 
meanor and  punishable  by  a  fine  not  exceeding  $100,  or 
imprisonment  in  the  county  jail  not  exceeding  thirty  days. 
(Sections  114,  119,  Criminal  Code.)  The  stealing  of  prop- 
erty of  any  value  is  a  larceny,  but  stealing  property  of  a 
specified  value  is  declared  to  be  grand  larceny,  which  is  a 
felony.  (Criminal  Code,  sec.  247.)  In  short,  the  latter  is 
the  exception  to  the  rule,  and  in  the  absenceof  a  finding  in 
substantial  compliance  with  the  provision  above  quoted, 
the  accused  cannot  be  adjudged  guilty  of  grand  larceny.  It 
is  conceded  that  the  value  which  is  required  to  determine 
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the  degree  of  the  offense  is  an  essential  element  of  grand 
larceny.  But  the  jury  in  prosecutions  for  larceny  are  re- 
quired not  to  estimate  but  to  determine  the  value  of  the 
property.  The  verb  "  determine'^  is  thus  defined  :  "To  fix 
the  boundaries  of;  to  mark  off  and  separate.  2.  To  set 
bounds  to ;  to  fix  the  determination  of;  to  limit ;  to  bound ; 
to  bring  to  an  end;  to  finish.  3.  To  fix  the  form  or  chaf- 
acter  of ;  to  shape;  to  prescribe  imperatively;  to  r^ulate; 
to  settle.  *  *  *  6.  To  ascertain  definitely.  ♦  ♦  * 
6.  To  bring  to  a  conclusion,  as  a  question  or  controversy; 
to  settle  by  authoritative  or  judicial  sentence;  to  decide." 
(  Vide  Webster's  International  Dictionary.)  According  to 
the  same  authority^  "to  estimate"  is  "To  judge  and  form 
an  opinion  of  the  value,  from  imperfect  data,  *  *  * 
to  fix  the  worth  of  roughly  or  in  a  general  way.  *  *  * 
2.  To  form  an  opinion  of,  as  to  amount,  number,  etc.,  from 
imperfect  data,  comparison,  or  experience ;  to  make  an  esti- 
mate of;  to  calculate  roughly;  to  rate."  While  the  noun 
"estimate"  is  defined  as  "A  valuing  or  rating  by  the  mind, 
without  actually  measuring,  weighing,  or  the  like;  rough 
or  approximate  calculation."  It  seems  clear  from  the  fore- 
going definitions  that  the  jury's  estimate  will  not  answer 
the  requirements  of  the  statute  to  ascertain  and  declare  the 
value  of  the  property,  and  that  the  judgment  which  rests 
thereon  cannot  be  sustained.  It  is  admitted  that  a  judg- 
ment in  a  civil  action  may  be  sustained  upon  a  finding  no 
more  formal  or  complete  than  that  now  before  us.  But 
we  have  been  referred  to  no  case,  and  believe  none  can  be 
cited,  in  which  such  a  one  has  been  held  a  compliance  with 
a  statute  in  terms  or  substance  like  ours.  There  are  on  the 
other  hand  adjudications  which  strongly  support  the  con- 
clusion here  announced.  For  instance,  the  Texas  Criminal 
Code  requires  all  verdicts  to  be  in  writing,  and  when  the 
plea  is  not  guilty  the  jury  shall  find  the  defendant  guilty 
or  not  guilty.  It  was  held  in  Shaw  v.  State,  2  Tex.  App., 
487,  that  a  verdict  which  omits  the  word  find  is  fatally 
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defective  and  will  not  sustain  a  verdict  based  thereon.  It 
follows  from  what  has  been  said  that  the  sentence  imposed 
was  unwarranted  by  the  verdict  and  that  the  judgment 
must  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  the  district  court.  The  other  assignments  all 
refer  to  exceptions  taken  at  the  trial,  not  affecting  the 
merits  of  the  case,  and  do  not  therefore  require  to  be  no- 
ticed in  this  opinion. 

Reversed. 


42    860. 
46   018. 

Chableb  H.  Watts,  appellee,  v.  W.  E.  Gantt  bt        !  so  aw 

,  68  411 

AL.,  appellants.                                                       I  53  582 

'                                                                                       '  53  fiOft 

54  828 

FiLBD  Dbcehbbb  4, 1894.    No.  6727. 

L  CorporationB:  Right  to  Hold  Rsal  Estate:  Ck)LLATEBAL 
Attack.  The  right  of  a  corporation  to  hold  title  to  real  estate, 
or  to  purchase  and  hold  a  lien  thereon,  cannot  be  questioned  col- 
laterally, bnt  can  only  be  attacked  in  a  direct  proceeding  insti- 
tuted for  the  purpose.  Such  purchase  and  holding  are  not  Yoid 
but  are  Yoidable,  and  none  but  the  soYereign  can  object  Mia- 
douri  Valley  Land  Co.  v.  Bushnell,  11  Neb.,  192,  followed. 

2.  Husband  and  Wife :  Mobtoagb  bt  Wife:  Considbbation. 
A  married  woman  may  in  this  state  mortgage  her  separate  estate 
or  property  to  secure  the  payment  of  the  individual  debt  of  her 
husband.  A  loan  of  the  money  to  the  husband  creating  the 
debt  so  secured  is  a  sufficient  consideration  for  her  executing  and 
delivering  the  mortgage. 

8.  :  :  :  SUBETYSHIP.     A  married   woman   who 

executes  and  delivers  a  mortgage  on  her  separate  property  to 
secure  the  debt  of  her  husband  occupies  the  position  of  surety 
of  her  husband  to  the  extent  of  the  property  mortgaged. 

4.  Principal  and  Surety :  Ezteksion  of  Time.  An  extension 
of  time  for  the  payment  of  a  debt  will  not  discharge  a  surety 
unless  it  is  for  a  definite  time  and  on  a  sufficient  consideration. 

6.  Counter-claims:  Libel:  Mortgage  Fobeolosubb.  Certain 
alleged  counter-claims  pleaded  in  the  answer  of  one  of  the  de- 
fendants, heldj  not  to  arise  out  of  the  transaction  upon  which  the 
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plaintiff's  cause  of  action  was  based  and  not  connected  with  the 
subject  of  the  plaintiff's  action,  and  hence  not  competent  as 
oonnter-claims  in  this  action. 

The  opiDioD  contains  a  statement  of  the  case. 

J.  J.  MoCarOiy,  W.  E.  GanU,  and  W.  P.  Briggs,  for 

appellants: 

A  wife  executing  a  mortgage  on  her  separate  property  to 
secure  the  individual  debt  of  her  husband  occupies  the  po- 
sition of  a  surety.  {Hubbard  v.  Ogden,  22' Kan.,  363; 
Bank  of  Albion  i\  Bums,  46  N.  Y.,  170;  Smith  v.  Towns^ 
end,  25  N.  Y.  479 ;  Barrett  v.  Davis,  15  S.  W.  Rep.  [Mo.], 
1010;  Nelson  v.  Bevins,  14  Neb.,  153.) 

A  valid  extension  of  the  time  of  payment  of  the  note 
was  made  without  tiie  knowledge  and  consent  of  the  surety 
and  she  is  therefore  released.  (Blazer  v.  Bundy,  15  O.  St., 
57;  Wood  V.  Newkirk,  15  O.  St.,  295;  f'awceU  v.  Fresh- 
water,  31  O.  St.,  637;  Jone<i  v.  Brown,  11  O.  St.,  609; 
Chute  V.  PaUee,  37  Me.,  102;  Long  v.  Rankin,  12  S.  E. 
Rep.  [N.  Car.],  987 ;  Scott  v.  Scruggs,  1 1  So.  Rep.  [Ala.], 
215;  Reynolds  v.  Barnard,  36  111.  App.,  218.) 

The  agreement  to  extend  the  time  has  been  fully  exe- 
cuted and  the  time  contracted  for  ha?  actually  been  given. 
The  surety  is  therefore  discharged  regardless  of  whether 
the  original  consideration  for  the  extension  was  valid. 
{Bever  v.  Butler,  Wright  [Ohio],  367;  Munroe  v.  Perkins, 
9  Pick.  [Mass.],  298;  Robertson  v,  Gardner,  11  Pick. 
[Mass.],  150;  Ratclif  v.  Pemberton,  1  Esp.  [Eug.],  36.) 

The  following  cases  are  cited  to  sustain  the  right  to  the 
counter-claim:  Fox  v.  Abbott,  12  Neb.,  331;  Burlingim  v. 
Cooper,  36  Neb.,  73;  Maxwell,  Pleading  &  Practice  [4th 
ed.],  p.  151. 

Wigton  &  Witham,  contra : 

The  surety  is  not  released.  (Jenness  v.  Cutler,  12  Kan., 
500;  Pierce  v.  Goldsberry,  31   Ind.,  52;  McOmb  ».  jKtt- 
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iridge,  14  O.,  348;    Bailey  v.  Adama,  10   N.  H.,  162; 
McLemore  v.  Potoell,  12  Wheat.  [U.  8.],  553;  Grossman  v. 

WohUeben,  90  III.,  537;  Waters  v,  Simpson,  2  Gilman 
[111.],  570;   Woolford  v.  Dow,  34  111.,  424;  Reynolds  v. 

Ward,  5  Wend.  [N.  Y.],  501 ;  FuUon  v.  Maiihews,  15 
Johns.  [N.  Y.],  433;  HaUiday  v.  Hart,  30  N.  Y.,  474; 
Harter  v.  Moore,  5  Blackf.  [Ind.],  367 ;  Abel  v.  Alexander, 
45  Ind.,  523 ;  Byers  v.  Harris,  25  N.  W.  Rep.  [la.],  879 ; 
Hunt  V.  Bostlewait,  28  la.,  427 ;  Michigan  State  Ins.  Co, 
«.  Soule,  16  N.  W.  Rep.  [Mich.],  662;  Burr  v.  Boyer,  2 
Neb.,  265 ;  DUlm  v.  Russell,  5  Neb.,  484.) 

The  alleged  oounter-claim  for  libel  must  fail  for  the 
reason  (1)  that  it  accrued  after  the  commencement  of  this 
action'  (Code,  sec.  101 ;  Simpson  v.  Jennings,  15  Neb.,  671 ; 

I'essier  v.  Englehardt,  18  Neb.,  167;  Wescott  v.  Archer,  12 
Neb.,  346) ;  (2)  that  the  publications  complained  of  were 
made  in  the  progress  of  the  suit  in  manner  and  substance 
as  authorized  by  statute,  and  are  absolutely  privileged  (13 
Am.  &  Eng.  Ency.  Law,  406-410,  and  cases  cited);  (3) 
that  even  if  the  publications  were  not  privileged,  the  charge 
of  iusolvency  is  not  actionable  per  se  unless  it  is  made  of  a 
merchant  or  trader,  or  of  one  engaged  in  a  business  that  is 
usually  carried  on  by  means  of  credit  (Hirshjield  v.  Ft 

Worth  Nat.  Bank,  18  S.  W.  Rep.  [Tex.],  744;  NeweU  v. 
How,  17  N.  W.  R«p.  [Minn,],  383 ;  Cooley,  Torts,  202). 

Harrison,  J. 

On  the  7th  day  of  April,  1S84,  W.  E.  Gantt  executed 
and  delivered  to  Charles  H.  Watts  a  promissory  note  in 
the  sum  of  $800,  due  April  7,  1889,  and  bearing  interest 
at  eight  per  cent  per  annum,  and  a  mortgage  to  secure  the 
payment  of  the  note  was  executed  by  W.  E.  Gantt  and  his 
wife,  Carrie  E.  Gantt,  covering  certain  lots  in  Ponca, 
Nebraska,  the  title  to  which  was  of  record  in  the  name  of 
the  wife,  Carrie  E.  Gantt,  and  which  were  her  separate 
property.     July  8,  1891,  this  action  was  instituted  in  the 
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district  court  of  Dixon  coantj  to  foreclose  the  mortgage,, 
and  a  portion  of  the  relief  prayed  for  in  the  petition 
filed  was  the  appointment  of  a  receiver  to  take  charge  of  the 
property  and  collect  the  rents  and  profits  thereof  and  apply 
them  on  the  indebtedness.  The  statement  in  the  petition,  to 
show  the  necessity  for  the  appointment  of  a  receiver,  was  as 
follows:  ''That  since  the  execution  of  said  note  and  mort* 
gage,  said  lots  have  greatly  depreciated  in  value  on  account 
of  the  decline  in  real  estate  values  in  said  city  of  Ponca^ 
and  that  said  lots  aiv  entirely  inadequate  for  the  payment 
of  said  mortgage  indebtedness  and  tax  lien,  and  an  insuffi* 
cient  security  for  plaintiff's  debt,  the  actual  cash  values  of 
said  lots  at  this  date  being  not  more  than  $900,  and  the 
aggregate  amount  of  said  mortgage  indebtedness  and  tax 
lien  amounting  at  this  date  to  the  sum  of  |1,380 ;  that  W. 
E.  Gantt,  the  maker  of  said  note,  is  insolvent  and  has  no 
property  out  of  which  said  indebtedness  or  any  part  thereof 
can  be  made,  and  that  the  rental  value  of  said  lots  does 
not  exceed  the  sum  ot  (180  per  annum."  The  petition 
also  contained  the  following  allegation :  ''That  the  defend- 
ants Carrie  £.  Gantt  and  W.  E.  Gantt  have  wholly  fidled 
to  pay  the  taxes  on  said  lots  for  the  years  1887  to  1890  in* 
elusive,  and  that  said  lots  were  on  the  11th  day  of  Novem- 
ber, 1 890,  sold  for  taxes  to  the  defendant  the  Farmers  Loan 
&  Trust  Company  of  Sioux  City,  Iowa,  and  that  said  de- 
fendant has  a  tax  lien  on  said  lots,  on  account  of  said  pur- 
chase, in  the  sum  of  $400."  With  the  petition  there  was 
an  affidavit  filed  for  service  by  publication  of  the  sum- 
mons and  also  the  notice  of  application  for  a  receiver* 
Publication  of  the  two  notices  was  commenced  on  the  fol- 
lowing day  and  continued  to  completion.  The  date  at 
which  defendants  were  required  to  answer  was  August  7, 
1891,  and  the  time  set  for  hearing  the  application  lor  the  J 

appointment  of  a  receiver,  August  16,  1891.     The  notice  ' 

of  the  hearing  in  the  receiver  matter  was  as  follows:  "You 
are  hereby  notified  that  on  the  15th  day  of  August,  A.  D» 
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1891,  at  10  o'clock  A.  M.  or  as  soon  thereafter  as  I  can  be 
heard,  I  will  apply  to  the  Hon.  W.  F.  Norris,  judge  of 
district  court,  Dixon  county,  at  chambers  in  Ponca,  Ne- 
braska, for  the  appointment  of  a  receiver  to  collect  the 
rents  and  profits  of  lots  7  and  8,  block  99,  Ponca,  Ne- 
braska, and  report  the  same  to  said  district  court,  upon  the 
ground  that  said  premises  being  the  property  of  defendants 
Carrie  E.  Gantt  and  W.  E.  Gantt  and  mortgaged  by  them 
to  the  plaintiff  to  secure  the  payment  of  a  promissory  note 
executed  by  defendant  W.  E.  Gantt  to  the  plaintiff  April 
17,  1884,  for  $800,  defendant  Farmers  Loan  &  Trust 
Company  has  a  tax  lien  on  said  lots,  and  that  said  lots  are 
insufficient  security  for  the  payment  of  plaintiff's  debt, 
and  that  W.  E.  Gantt,  the  maker  of  said  note,  is  insolvent, 
and  has  no  other  property  out  of  which  said  debt  can  be 
made,"  eta  This  notice  was  published  in  the  Ponca 
Gazette  on  July  9,  16,  23,  30,  and  August  6,  1891.  With 
reference  to  the  hearing  on  this  branch  of  the  case  there 
appears  the  following  admission  in  the  fifth  paragraph  of 
astipulation  admitting  certain  facts:  ''It  is  admitted  that 
no  hearing  has  ever  been  had  on  the  motion  for  the  appoint- 
ment of  a  receiver;  that  at  the  time  set  for  said  hearing, 
to- wit,  on  the  fifteenth  day  of  October,  1891,  an  objection 
was  made  by  defendants  W.  E.  Gantt  and  C.  K  Gantt  to 
Judge  Norris  exercising  jurisdiction,  on  the  ground  that 
he  would  be  a  material  witness  in  the  case,  and  for  said 
reason  said  judge  refused  to  act  on  the  same,  and  the  same 
for  said  reason  has  never  been  passed  upon.'' 

The  answers  of  the  principal  defendants,  the  Gantts,  were 
not  filed  on  or  before  the  answer  day,  August  7,  but  were 
filed  out  of  time.  The  answer  of  Carrie  Grantt  was  first 
directed  to  the  sixth  paragraph  of  the  petition  and  denied 
the  existence  of  any  lien  against  the  premises  arising  from 
the  purchase  of  the  property  for  delinquent  taxes,  and 
averred  that  the  Farmers  Loan  &  Trust  Company  was  a 
foreign  corporation,  organized  and  existing  under  the  laws 
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of  die  state  of  Iowa,  and  had  never  been  a  corporation  of 
the  state  of  Nebraska,  and  was  not  entitled  to  do  business 
in  this  state,  and  that  its  pretended  purchase  of  the  prein« 
ises  for  taxes  was  void ;  that  the  articles  of  incorporatioD| 
or  charter  of  the  company,  did  not  empower  it  to  pur- 
chase lands  for  delinquent  taxes  at  tax  sales  or  to  hold  such 
liens,  hence  the  purchase  of  this  property  by  it  was  un- 
authorized and  void  and  gave  it  no  right  of  lien.  This  was 
followed  by  a  denial  of  each  and  every  allegation  of  the 
seventh  paragraph  of  the  petition,  and  the  remaining  por^ 
tions  of  this  answer  were  devoted  to  setting  forth  that  the 
premises  mortgaged  were  the  sole  and  separate  property  of 
Mrs.  Gantt,  and  the  debt  evidenced  by  the  note  that  of  the 
husband  alone,  and  that  no  benefit  from  the  loan  made  to 
the  husband  when  the  note  and  mortgage  were  given,  or 
its  proceeds,  was  ever  received  by  her,  nor  was  any  of  the 
money  loaned  in  any  manner  used  upon  or  for  the  benefit 
of  her  separate  estate  or  pro))erty  and  that  no  consideration 
passed  to  her  for  executing  the  mortgage;  that  her  liability 
created  by  signing  the  mortgage  was  that  of  a  surety,  and 
that  she  was  discharged  from  liability  as  such  surety  by 
reason  of  extensions  of  time  for  payment  of  the  note, 
granted  to  her  husband  after  its  maturity,  each  for  a  defi- 
nite time  and  valuable  consideration,  and  without  notice  to 
her,  or  knowlege  on  her  part,  of  such  extensions.  W.  E. 
Grantt  in  his  answer  denies  that  the  Farmers  Loan  &  Trust 
Company  have  any  lien  against  the  premises  described  in 
the  petition  by  reason  of  its  pretended  purchase  for  delin- 
quent taxes ;  also  denies  the  statement  of  the  seventh  para- 
graph of  the  petition,  and  for  further  answer  sets  up  five  of 
what  in  the  answer  are  denominated  counter-claims,  the 
first  of  which  is  as  follows :  '^That  on  the  9th  day  of  July, 
1891,  at  Ponca,  Dixon  county,  Nebraska,  the  plaintiff 
falsely,  wickedly,  and  maliciously  composed  and  published 
of  and  concerning  the  defendant,  in  a  newspaper  called  the 
Ponca  Oazette,  the  false  and  defamatory  matter  following^ 
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to-wit  [then  followed  the  notice  of  application  for  re- 
ceiver, as  heretofore  copied];  that  at  the  time  of  publica- 
tion of  said  notice  the  said  plaintiff  had  filed  in  the  office 
of  the  clerk  of  the  district  court  in  and  for  Dixon  county 
the  petition,  but  had  not  at  said  time  taken  the  steps  neces- 
sary to  commence  an  action  by  causing  the  issue  of  a  sum- 
mons therein,  and  that  at  the  time  of  the  publication  of  said 
notice  no  action  had  been  commenced  or  was  pending  in 
said  court  by  reason  of  which  said  plaintiff  could  apply 
for  the  appointment  of  a  receiver,  and  plaintiff  well  knew 
that  neither  the  district  court  nor  the  judge  thereof  had 
jurisdiction  to  hear  said  application  on  the  day  named  and 
set  in  said  application  at  said  time,  or  at  any  other  time 
under  said  notice,  and  plaintiff  well  knew  that  the  charge 
of  insolvency  made  by  him  in  said  notice  was  false  aud 
that  he  could  not  prove  said  charge.  (2.)  That  by  reason 
of  said  false  and  defamatory  publication  the  defendant  was 
injured  in  his  reputation  and  busiuess  to  his  damage  in  the 
sum  of  $5,000.'^  The  other  four  are  pleaded  in  substan- 
tially the  same  language,  except  that  the  damages  claimed 
in  each  of  them  is  $2,500  instead  of  $5,000,  as  claimed  in 
the  one  quoted. 

The  reply  filed  to  the  answer  of  Carrie  E.  Gantt  was  a 
general  denial,  and  to  that  of  W.  E.  Gantt  was  an  admis- 
sion of  the  publication  of  the  notice  of  application  for  the 
appointment  of  a  receiver,  and  a  general  denial  of  each  and 
every  other  allegation  of  such  answer. 

During  the  January  term  of  the  court  in  Dixon  county 
there  seems*  to  have  been  an  application  for  a  change  of 
venue,  and  an  order  was  made  transferring  the  case  to 
Wayne  county  for  trial,  where  it  was  finally  tried  before 
the  Hon.  Wm.  V.  Allen,  judge,  on  the  13th  day  of  April, 
1892.  On  the  4th  day  of  April,  1892,  the  Farmers  Loan 
&  Trust  Company  filed  a  special  appearance,  objecting  to 
the  jurisdiction  of  the  court  to  entertain  or  hear  the  matters 
alleged  in  the  answers  of  the  Gantts,  in  so  far  as  it  related 
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to  the  trust  company  or  involved  its  rights,  and  asked 
afiSrmative  relief  as  against  it,  for  the  reason  that  it  had 
not  been  served  with  any  notice  of  the  filing  of  such  an- 
swers; and  on  April  9,  without  any  leave  obtained,  filed  an 
answer  to  the  portion  of  the  pleading  filed  by  Mrs.  Gantt, 
which  alleged  matter  upon  which  was  based  a  prayer  for 
afiSrmative  relief  against  the  trust  company.  The  trial  re* 
suited  in  a  decree  in  favor  of  plaintiff  for  the  amount  due 
on  the  note  and  foreclosure  of  the  mortgage,  and  the  de- 
fendants W.  E.  and  Carrie  E.  Gkintt  have  appealed  to  this 
court. 

We  will  first  dispose  of  the  question  which  is  raised  by 
the  portion  of  the  answer  of  Mrs.  Grantt,  in  which  the  au- 
thority of  the  trust  company  to  acquire  a  lien  on  the  real 
estate  by  purchase  at  tax  sale  is  assailed  because  not  allowed 
by  its  charter,  and  for  the  further  reason  that  it  was  not  au- 
thorized to  do  business  in  Nebraska.  If  there  had  betru  no 
appearance  on  the  part  of  the  trust  company,  then  no 
affirmative  relief  could  have  been  granted  against  it  on  the 
answers,  as  they  were  filed  out  of  time  and  no  notice  of 
their  filing  was  served  on  the  trust  company.  Service  of 
such  notice  was  necessary  to  entitle  the  parties  to  affirma- 
tive relief  (see  Cockle  Separator  Mfg.  Co.  v,  C larky  23  Xeb., 
702);  but  if  the  trust  company  made  a  general  appearance 
when  it  filed  what  was  intended  for  a  special  appearance, 
or  when  it  filed  its  answer  without  leave  obtained  of  the 
court,  no  decree  could  be  rendered  affecting  it  or  its  rights 
in  the  premises,  for,  under  the  rule  announced  by  this 
court  in  Missouri  Valley  Land  Co.  v.  Bvslinell,  11  Xeb., 
192,  its  right  to  purchase  and  hold  the  lien  on  the  real 
estate  could  not  be  assailed  in  this  action,  but  if  attacked, 
it  must  be  in  a  direct  proceeding  instituted  for  that  pur[)ose 
and  the  objection  must  come  from  the  sovereign  or  state. 
(See,  also,  Carlow  v.  AiUtman,  28  Neb.,  672;  Meyers  v. 
McOavocky  39  Neb.,  843;  Hanlon  v.  Union  P.  R  Co.,  40 
Neb.,  52.) 
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On  the  other  point  made  by  Mrs.  Gantt  in  her  answer, 
that  the  mortgage  was  made  to  secure  her  husband's  indi- 
vidual debt  and  not  in  any  manner  or  measure  for  the 
benefit  of  her  or  her  separate  estate,  and  that  she  received 
no  consideration  for  executing  the  mortgage,  the  making 
of  the  loan  to  her  husband  was  sufficient  consideration  for 
her  execution  and  delivery  of  the  mortgage.  (See  1  Jones, 
Mortgages,  sec.  113;  Buffalo  County  Nat.  Bank  v.  Sharpcy 
40  Neb.,  123,  and  cases  cited ;  Smith  v.  Spattiding,  40  Neb., 
339.)  It  is  further  contended  in  her  behalf  that  there 
were  extensions  of  time  for  payment  of  the  note,  granted 
to  her  husband  for  a  valuable  consideration  and  without 
her  knowledge,  and  that  her  property  was  thereby  released 
from  any  further  liability  for  the  payment  of  the  debt.  It 
was  held  in  Buffalo  County  Nat  Bank  v,  Sharpe,  supra^ 
that  by  giving  a  mortgage  on  her  separate  property,  to  se- 
oure  the  payment  of  her  husband's  debt,  the  wife  became 
bound  to  the  extent  of  the  property  mortgaged;  that  to 
the  extent  that  she  thus  binds  herself,  she  occupies  the 
position  of  a  surety.  (See  Stevenson  v.  Craig,  12  Neb.,  464.) 
It  appears  that  the  debt  in  the  case  at  bar  was  allowed  to 
run  for  two  years  and  some  months  after  its  maturity.  It 
was  due  April  7,  1889,  and  suit  was  commenced  July  8, 
1891.  The  interest  was  paid  to  April  7,  1890,  one  year 
after  maturity,  but  there  is  no  evidence  of  any  consider- 
ation for  any  extension  of  time,  more  than  the  note  and 
any  interest  which  might  accrue  thereon  according  to  its 
terms  as  a  contract  between  the  parties  at  any  and  all  times 
during  its  existence;  nor  does  the  evidence  show  that  there 
was  an  agreement  to  extend  its  payment  for  any  definite 
time,  or  to  any  fixed  date,  so  that  it  could  not  have  been 
claimed  to  be  due,  and  action  instituted  thereon  by  the 
owner,  or  payment  made  by  the  Grantts  at  any  time  after 
its  maturity.  In  order  to  discharge  a  surety  there  must 
be  more  than  a  forbearance  without  consideration;  nor  will 
an  extension  of  time  of  payment  release  a  surety  unless  a 
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defiuite  time  is  agreed  upon.  (Dillon  v,  Russell,  6  Neb., 
484.)  The  evidence  in  this  case  does  not  show  any  exten- 
sion or  agreement  for  extension  of  time  of  payment  of  the 
note  such  as  effects  a  discharge  of  a  surety. 

We  will  now  turn  our  attention  to  the  allied  counter- 
claims of  W.  E.  Gantt.  In  section  101  of  the  Code  it  is 
stated:  ^'The  counter-claim  mentioned  in  the  last  section 
must  be  one  existing  in  favor  of  a  defendant,  and  against 
a  plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  petition,  as  the  foundation  of  the 
plaintiff^s  claim,  or  connected  with  the  subject  of  the  ac- 
tion.'^  If  it  be  conceded  that  there  exist  causes  of  action 
against  the  plaintiff  in  favor  of  W.  E.  Gantt,  by  reason  of 
the  matters  contained  in  the  portions  of  the  answer  under 
the  head  of  counter-claims,  which  we  do  not  now  decide, 
then  did  they  arise  out  of  the  contract  or  transaction  set 
forth  in  the  petition,  or  are  they  connected  with  the  subject 
of  the  action?  The  transaction  upon  which  the  plaint- 
iff's cause  of  action  is  founded  is  the  loan  of  the  money  to 
W.  E.  Gantt,  and  delivery  to  plaintiff  by  Gantt  and  his 
wife  of  the  note  and  mortgage,  and  their  default  in  the 
payment  of  the  debt.  The  alleged  counter-claims  grow 
out  of  a  publication  made  months  afterward,  in  which  it 
is  claimed  there  were  libelous  and  defamatory  statements 
of  and  concerning  the  defendant,  to  his  injury  in  reputa- 
tion and  business.  The  action  of  the  plaintiff  and  coun- 
ter-claims of  defendant  rest  on  entirely  different  grounds, 
the  plaintiff's  cause  of  action  on  the  contract  as  embodied 
in  the  note  and  mortgage,  and  the  defendant's  counter- 
claim upon  the  publication  of  the  notice  of  application  for 
a  receiver.  The  loan  was  made  and  the  note  and  mortgage 
gi>Fen  and  default  occurred  months  prior  to  the  publica- 
tion. We  think  it  very  clear  that  they  do  not  arise  out  of 
the  same  transaction ;  the  one  arises  out  of  the  contract  and 
the  other  out   of  the  alleged   wrong  committed  several 
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months  afterward,  each  an  entire,  distinct,  and  separate 
transaction  in  and  of  itself.  Neither  do  we  think  that  the 
counter-claims  can  be  said  to  be  connected  with  the  subject 
of  the  action.  They  are  radically  and  irreconcilably  differ- 
ent. The  subject  of  one  is  a  contract,  and  tlie  other  a  tort; 
no  connection  between  the  two  exists.  It  is  true  that  the 
notice  published  was  a  notice  in  the  case  in  which  the  mort- 
gage was  being  foreclosed,  but  this  fact  cannot  connect  the 
facts  which  are  combined  to  compose  the  alleged  counter- 
claims with  the  facts  entering  into  and  forming  the  plaint- 
iff's cause  of  action.  They  were  widely  separated  fis  to  the 
time  of  their  occurrence  and  entirely  different  and  distinct  in 
their  facts,  and  although  one  is  caused  by  the  publication  of 
a  notice  in  a  suit  pending  in  regard  to  the  other,  in  their 
subject-matter  there  is  no  possible  connection  between  them. 
In  the  case  of  Rothschild  v.  Whitman^  30  N.  E.  Rep. 
[N.  Y.],  858,  we  find  the  following  statement:  "Where  a 
seller  of  goods  on  credit  causes  the  arrest  of  the  buyer  for 
inducing  the  sale  by  deceit,  and  the  buyer,  after  discharge, 
sues  for  malicious  prosecution,  a  claim  by  the  seller  for 
damages  for  the  deceit  is  not  a  valid  counter-claim,  since 
it  does  not  arise  out  of  the  same  transaction,  and  is  not 
connected  with  the  subject-matter  of  the  action  as  required 
by  Code  of  Civil  Procedure,  section  601."  And  in  the 
text  of  the  opinion  it  is  said:  f 'There  is  no  necessary  or 
legal  connection  between  the  two.  It  is  not  like  an  action 
for  converting  wood  and  a  counter-^claim  for  waste  in  cut- 
ting the  same  wood  {Carpenter  v.  Manliattan  Life  Ins.  Co.y 
93  N.  Y.,  552) ;  or  where  certain  goods  are  the  subject  of 
the  action  and  a  claim  is  made  for  the  value  of  the  same 
goods  {Thompson  v.  Kessel,  30  N.  Y.,  383);  or  where  a 
mutual  claim  is  made  to  a  trade  mark.  {Qlen  &  Hall  Mfg. 
Co.  V.  Hall,  61  N.  Y.,  226.)  On  the  contrary,  the  effort 
is  here  made  to  set  up  one  tort  committed  in  January 
against  another  committed  in  September;  the  one  being 
for  an  injury  to  property,  and  the  other  for  an  injury  to 
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suit,  for  which  no  credit  was  given  either  before  or  after 
the  snity  and  the  amount  of  the  decree  is  for  $20.92  more 
than  it  should  be,  and  for  this  reason  erroqeous.  This  was 
not  included  in  the  motion  for  new  trial,  nor  any  part  of 
the  petition  in  error,  and,  following  the  established  rule  of 
this  court,  cannot  be  considered;  but  if  properly  before  us, 
it  was  not  prejudicial  to  the  rights  of  the  bank,  as  the  trial 
court  made  a  finding,  and  which  was  according  to  the  evi- 
dence, that  there  was  due  the  defeudant  in  error  the  sbm  of 
$177,  with  interest  at  seven  per  cent  per  annum  from  De- 
cember 13,  1889,  but  rendered  judgment  for  $177  without 
interest.  If  the  interest  had  been  computed  and  the  credit  of 
$20.92  allowed,  the  judgment  would  have  been  for  a  larger 
sum  in  favor  of  defendant  in  error  than  it  now  is. 

It  is  further  claimed  that  inasmuch  as  the  notes  belong- 
ing to  Abrams,  which  were  in  the  Nebraska  State  Bank  of 
West  Point  as  security  for  the  payment  of  his  indebtedness 
to  the  bank,  were  also  pledged  to  defendant  in  error  to  the 
extent  of  any  balance  of  them  which  should  remain  after 
extinguishing  the  debt  to  the  bank,  and  accepted  by  him  as 
collateral  security  for  the  payment  of  the  amount  of  the 
lien,  he  thereby  waived  his  right  to  enforce  the  lien.  The 
acceptance  of  this  security  could  not,  and  did  not,  in  any 
manner  affect  the  lien,  unless  it  was  the  intention  at  the 
time  it  was  taken  that  the  lien  was  to  be  waived  or  the  ac- 
ceptance was  to  work  such  a  waiver,  and  we  are  satisfied 
from  the  evidence  that  no  such  intention  was  proved.  (See 
Hoagland  v.  Lusk,  33  Neb.,  376.) 

Another  contention  of  plaintiff  in  error  is  that  the  de- 
fendant in  error  made  representations  to  third  parties  at 
the  time  the  land  was  conveyed  to  plaintiff  in  error  and 
which  were  communicated  to  plaintiff  in  error,  by  which 
the  lien  was  waived,  or  tHe  defendant  in  error  estopped  to 
assert  it  It  does  not  anywhere  appear  that  defendant  in 
error  at  any  time  declared  any  intention  of  waiving  the 
rights  acquired  by  filing  his  lien,  or  either  expressed  him- 
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self  in  such  terms  or  acted  in  such  a  manner  as  to  estop  him 
from  resorting  to  a  foreclosure  of  the  lien  to  obtain  pay- 
ment of  the  account.  It  is  true  that  he  was  to  receive  the 
balance  of  the  proceeds  of  the  notes  in  possession  of  the 
bank,  if  any  remained  after  its  claim  was  paid,  but  this 
agreement  was  made  with  no  intention^  so  far  as  the  evi- 
dence discloses,  of  relinquishing  any  rights  under  the  lien. 
The  judgment  of  the  district  court  is 

m  Affirmed. 


William  B.  Hamilton  v.  Home  Fire  Insurance  (-47-^. 

Company.  -SLSiJ 

FiLSD  Deoembbb  4,  1894.    Na  6734 

Estoppel:  Iksubancs:  Notiob:  Waivbb.  Knowledge  of  the  ex> 
istenoe  of  a  right  or  defense  and  the  intention  to  relinqnish  it 
most  concur  in  order  to  estop  a  party  hy  waiver.  Following 
Henry  A  Coatstoorth  Co.  v.  lUherdiekf  37  Neb.,  209. 

Error  from  the  district  court  of  Douglas  oounty.  Tried 
below  before  Dayis^  J. 

John  P.  Breeuy  for  plaintiff  in  error. 

A,  8.  Churchill  and  Fatocett  &  Sturdevamtf  eontrcu 

Ryan,  C. 

This  action  was  brought  in  the  district  court  of  Douglas 
county  for  the  recovery  of  the  sum  of  $500,  the  conceded 
value  of  the  building  insured  which  was  afterward  de* 
stroyed  by  fire.  The  policy  was  issued  to  cover  the  interim 
between  November  1,  1887  and  November  1,  1890,  sub- 
ject to  certain  conditions,  which  were  in  effect  that  the 
policy  should  lapse  by  the  failure  of  the  insured  to  pay 
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any  portion  of  the  premium  when  it  fell  due ;  and  further^ 
that  during  default  in  making  such  payment  the  policy 
should  not  be  in  force.  At  the  time  the  insurance  was 
effected  plaintiff  gave  his  note  to  the  defendant  for  the 
sum  of  $10,  of  which  sum  $5  represented  the  premuim  on 
the  policy  sued  upon.  This  note  was  due  January  1, 1888. 
On  September  7,  1889,  the  insured  building  was  burned. 
No  proof  of  loss  was  made,  neither  was  any  notice  of 
this  fire  given  until  the  11th  day  of  October,  1889.  The 
premium  note  was  on  October  19,  1888,  left  tvith  Daniel 
O'Connell,  a  justice  of  the  peace,  for  collection,  and  was 
with  others  taken  out  of  his  hands  October  4,  1889,  and 
entrusted  to  Mr.  Thompson,  an  attorney  at  law.  He,  with- 
out special  instruction,  brought  suit  for  the  collection  of  the 
premium  note  very  soon  after,  and  judgment  was  thereon 
rendered  October  11,  1889.  On  the  day  last  named  there 
was  paid  to  John  8.  Morrison,  the  justice  of  the  peace  by 
whom  the  judgment  had  been  rendered,  the  principal,  $10, 
and  $2  interest  on  the  note  aforesaid,  and  $2.55  costs  of 
suit.  The  amount  of  the  note  was  at  once  paid  over  to 
Mr.  Thompson,  and  notice  and  proof  of  loss  was  served 
upon  defendant  at  its  general  office  in  Omaha  in  the  after- 
noon of  the  same  day.  This  was  the  first  notice  or  knowl- 
edge which  the  insurance  company  had  that  there  had  been 
a  loss.  At  once  its  secretary  notified  Mr.  Thompson  of 
the  condition  of  affairs,  by  whom  the  next  day  the  sum  of 
$14.55  was  repaid  the  insured  in  accordance  with  directions 
of  the  officer  above  named.  After  all  the  evidence  had 
been  introduced  on  the  trial,  the  jury  were  instructed  to 
find  for  the  defendant,  which  was  accordingly  done.  From 
the  judgment  rendered  for  costs  on  this  verdict  plaintiff 
prosecutes  error  to  this  court  Several  questions  have  been 
discussed,  but  it  is  deemed  necessary  to  consider  bat  one, 
and  that  is  whether  or  not  there  was  a  waiver  by  the  com- 
pany of  the  conditions  contained  in  its  policy.  In  argu- 
ment it  is  said  that  the  district  judge  gave  the  instruction 
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to  find  for  the  defendant  upon  a  misconstruction  of  lan- 
guage used  in  the  case  of  Pkenix  Ins.  Co,  v.  Bachelder^  32 
Neb.,  490.  This  misconstruction  alleged  was  in  assuming 
that  payment  of  a  note  given  for  the  premium  on  a  policy 
containing  conditions  such  as  are  above  described  operated 
only  to  revive  the  policy  from  and  after  the  time  of  pay- 
ment. If  this  was  the  theory  on  which  the  instruction 
complained  of  was  given,  it  is  possible  that  the  language 
referred  to  was  misunderstood,  for  the  contingency  herein 
involved  was  not  in  that  case,  as  will  readily  be  seen  by  a 
careful  examination  of  the  original  opinion,  as  well  as  that 
filed  on  rehearing  reported  in  39  Neb.,  95.  What  may 
have  influenced  the  court  to  instruct  the  jury  to  find  for 
the  defendant  does  not  now  so  much  concern  us  as  does  the 
proposition  whether  or  not  the  direction  was  proper.  A 
careful  examination  of  all  the  evidence  introduced  has  con- 
vinced us  that  there  was  no  proof  that  the  defendant,  with 
knowledge  that  a  loss  had  been  sustained,  enforced  pay- 
ment of  the  note  for  the  premium.  By  the  terms  of  the 
policy  it  was  the  duty  of  plaintiff,  if  he  claimed  on  the  pol- 
icy, to  give  notice  to  the  company  of  a  loss  within  a  rea- 
sonable time  after  it  was  sustained.  We  do  not  mean  by 
this  to  say  what  would  be  the  effect  of  a  failure  to  give  this 
notice,  but  rather  to  point  out  that  the  company  had  a 
right  to  suppose  that  if  no  notice  of  loss  had  been  given, 
none  had  probably  been  sustained.  The  term  for  which 
the  insurance  was  effected  had  not  expired  when  the  note 
was  collected  by  suit,  so  that  its  collection  afforded  no  ground 
of  inference  that  the  company  intended  to  deny  its  liability, 
and  at  the  same  time  collect  the  premium  as  though  it  was 
liable.  The  collection  of  the  note  was  in  entire  harmony 
with  the  rights  of  the  company  if  no  loss  had  been  sus- 
tained, and  that  was  the  condition  of  affairs  which  its  offi- 
cers supposed  existed  when  the  note  was  collected.  As  soon 
as  knowledge  was  obtained  that  a  loss  had  previously  been 
sustained  the  payment  which  the  company  had  received 
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was  at  ODoe  refunded.  If  this  had  not  been  done  there 
would  have  been  some  ground  for  the  assumption  that  the 
company  ratified  the  collection  made  with  all  its  incidental 
consequences.  It  could  not,  however^  be  held  to  have  ratified 
the  waiver  of  its  defenses  in  respect  to  an  existing  lo^s  when 
the  fact  of  such  loss  was  at  the  time  unknown  to  it.  Knowl- 
edge of  the  existence  of  a  right  or  defense  and  the  inten- 
tion to  relinquish  it  must  concur  in  order  to  estop  a  {tarty 
by  waiver.  {Henry  &  CoaUworih  Co.  v.  Fisherdick,  37  Neb., 
209.)  On  the  theory  that  there  was  no  evidence  from 
which  the  jury  could  properly  find  that  the  insurance  com- 
pany had  waived  its  right  to  insist  that  when  the  loss  oc- 
curred the  policy  was  not  in  force,  the  instruction  to  find 
for  the  defendant  was  proper.  The  judgment  of  the  dis- 
trict court  is,  therefore, 

Affibmed. 


Daniel  McAleese  v.  State  of  Nebraska. 

Filed  December  4,  1894.    No.  6276. 

1.  Contempt:  County  Clbbk:  Failubb  to  Obey  Obdbb  to 

Place  Name  on  Ballot.  When  by  an  order  of  a  district 
judge  a  county  clerk  has  been  required  to  place  upon  official  and 
sample  ballots  the  name  of  a  candidate  and  to  make  due  return 
of  his  compliance  at  a  time  fixed,  a  failure  to  comply  may  be 
punished  as  being  in  contempt  of  the  authority  of  such  judge. 

2.  :  Judgment:  Review.  Whether  or  not  such  failare  has 
been  satisfactorily  explained  is  a  question  of  fact  determinable 
in  the  district  court  wherein  the  proceedings  for  the  punish- 
ment for  the  alleged  contempt  was  had,  and  the  judgment  of 
that  court  on  this  question  will  not  be  reversed  unless  it  was 
clearly  wrong. 

3.  :  Affidavit:  Oath  Administered  by  Notary.  Pro- 
ceedings for  the  punishment  of  contempt  of  the  character  above 
indicated  may  be  had  upon  an  affidavit,  sworn  to  before  any 
officer  by  law  authorized  to  administer  an  oath. 
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Error  to  the  district  court  for  Cheyenne  county.  Tried 
below  before  Neville,  J. 

The  facts  are  stated  by  the  commissioner. 

George  W.  Heist  and  Henry  Si*  Raynety  for  plaintiff  in 
error: 

An  information  must  be  sworn  to  before  a  judicial  of- 
ficer authorized  to  administer  the  oath,  and  not  before,  a 
notary  public.  {Richards  v.  State^  22  Neb.,  150;  Davis  v. 
State,  31  Neb.,  252.) 

The  mandate  commanding  the  county  clerk  to  perform 
an  act  contrary  to  the  express  provisions  of  the  statute  was 
unauthorized  and  void.  A  statute  which  requires  that  cer- 
tificates of  nomination  shall  be  filed  with  the  county  clerk 
not  less  than  twelve  days  before  the  day  of  election  is 
mandatory,  and  imperatively  requires  that  twelve  full  days 
shall  intervene,  exclusive  of  the  day  of  filing  and  the  day 
of  election.  {Hotoes  v.  Turner^  1  C.  P.  D.  [Eng.],  670 ; 
Z(mch  V.  Empseyy  4  B.  &  Aid.  [Eng.],  522;  Dousman  r. 
(yMalley,  1  Doug.  [Mich.],  450;  Sallee  v,  Ireland,  9 
Mich.,  154;  Robinson  v,  Foster,  12  la.,  186;  Ai-nold  v. 
Nye'y  23  Mich.,  293;  Wigmore,  Australian  Ballot  System, 
187;  SmaU  v,  Edrick,  5  Wend.  [N.  Y.],  137;  Columbia 
Turnpike  Road  v.  Haywood,  10  Wend.  [N.  Y.],  423; 
Owen  V,  Slatter,  26  Ala.,  546;  Sedgwick,  Constitutional 
Limitations  [2d  ed.],  357.) 

An  order  made  by  a  court  or  judge  in  a  proceeding  in  ex- 
cess of  the  jurisdiction  conferred  upon  such  tribunal  or 
judge,  or  commanding  the  performance  of  an  illegal  act,  is 
not  a  lawful  mandate,  and  failure  to  comply  therewith  can- 
not be  punished  as  a  contempt.  (3  Am.  &  Eng.  Ency.  Law, 
788,  and  cases  cited;  Haines  v.  Haines,  35  Mich.,  143.) 

To  sustain  a  charge  of  contempt  under  subdivision  3  of 
section  5234,  Consolidated  Statutes,  it  must  appear  that  the 
disobedience  alleged  was  willful  and,  within  the  terms  of 
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the  statutes,  a  distinct  aikl  clear  disobedienoe  of  a  lawful 
process  or  order  of  the  court.  (3  Am.  &  Eng.  Encj.  Law^ 
sec.  788,  and  cases ;  Sherwin  v.  People,  100  N.  Y.,  351 ; 
Wordm  v.  Searls,  121  U.  S.,  14.) 

George  H,  Hastings,  Attorney  General,  and  H.  D.  Rhea,, 
for  the  state : 

The  power  to  punish  for  contempt  is  inherent  in  every 
Gourt  having  common  law  jurisdiction,  without  r^ard  to 
statute.  (3  Am.  &  Eng.  Ency.  Law,  870,  and  cases  cited; 
Ex  parte  Robinson,  1  Cent.  L.  J.  [Ark.],  280.) 

The  court  has  power,  outside  of  common  law  and  statu- 
tory doctrine  of  contempt,  to  punish  the  clerk  of  the  dis- 
trict court  for  willfully  refusing  to  obey  an  order  or  to 
make  return  to  a  peremptory  writ  of  mandamus.  {Briggs, 
Ex  parte,  64  N.  Car.,  202;  In  re  Wooley,  11  Bush  [Ky.], 
95;  Stuart  v.  People,  4  111.,  395;  People  v.  Wilson,  64  HI, 
195;  People  v.  Smith,  3  Caines'  Cas.  [N.  Y.],  221;  Gom- 
monwealth  v,  Newton,  1  Grant  [Pa.],  453.) 

The  following  authorities  were  also  referred  to  by  the 
state:  Tolman  v,  Jones,  114  111.,  147;  Q^osby's  Case,  3 
Wils.  [Eng.],  188;  Gist  v.  Bowman,  2  Bay  [S.  Car.],  182; 
Cossart  v.  State,  14  Ark.,  538;  Yaies  ».  People,  6  Johns^ 
[N.  Y.],  337;  Anderson  v.  Dunn,  6  Wheat.  [U.  S.],  204; 
MeLaughlin  v.  District  Court,  5  W.  &  S.  [Pa.],  272;  Ex 
parte  Kearney,  7  Wheat.  [U.  S.],  38. 

Ryan,  C. 

The  official  ballot  of  Cheyenne  county  for  the  year  1892 
contained  the  name  of  but  one  candidate  for  the  office  of 
county  attorney,  "  W.  P.  Miles,  of  Sidney."  The  election 
was  held  on  the  8th  day  of  November.  During  that  year 
plaintiff  in  error  was  county  clerk.  On  October  27  there 
was  presented  to  him  for  the  purpose  of  being  filed  n  cer- 
tificate signed  by  seventy-three  persons,  whereby  was  nomi- 
nated Leroy  Martin  as  a  candidate  for  county  attorney,  to 
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be  voted  for  at  the  election  above  referred  to.  Each  signer 
certified  that  he  was  a  legal  resident  and  qualified  voter  of 
said  county  and  opposite  his  signature  placed  his  address^ 
as  well  as  a  description  of  his  business  and  the  place  where 
it  was  carried  on.  On  the  certificate  thus  presented  plaint- 
iff in  error  made  this  indorsement : 

"Leroy  Martin^  county  att'y.  Certificate  presented  Oc- 
tober 27,  1892,  at  three  o'clock  P.  M.  and  forty-eight 
minutes,  and  on  account  of  the  failure,  on  the  part  of  the 
candidate  Dame<l  herein,  to  file  the  same  in  accordance  with 
section  1763,  Nebraska  Statutes  for  1891,  the  same  is  not 
received  for  filing.  D.  McAleese,  Co.  Clerk, 

"  James  McMullen,  Deputy J^ 

On  the  28th  day  of  October,  1892,  there  was  filed  with 
the  county  clerk  of  the  aforesaid  county  the  following  docu- 
ment :     ' 

"  W.  P.  Miles,  County  Attorney  Cheyenne  County, 

"Sidney,  Neb.,  October  28, 1892. 
"To  Daniel  McAleese,  County  Clerk  Cheyenne  County, 
Nebraska:  You  are  hereby  notified  that  I  object  to  the 
filing  of  the  certificate  of  nomination  of  Leroy  Martin  as 
a  candidate  for  county  attorney  for  Cheyenne  county,  for 
the  following  reasons,  to- wit :  Said  certificate  of  nomina- 
tion was  not  presented  for  filing  within  the  time  required 
by  law.  W.  P.  Miles, 

^*One  of  the  Electors  of  Cheyenne  County,  Neb." 

There  was  also  filed  with  said  clerk,  in  respect  to  said 
certificate,  written  objections,  though  the  date  whereon  these 
were  filed  does  not  appear  in  the  record.  They  were,  how- 
ever, sworn  to  by  John  Williams,  October  29, 1892.  These 
objections  were  to  the  certificate  of  nomination  "on  file'^ 
in  the  clerk's  office.  As  the  certificate  referred  to  was 
marked  filed  only  once,  which  was  on  November  2,  1892, 
the  date  whereon  the  objections  of*  Williams  were  filed  is 
still  further  rendered  uncertain   by  these   considerations. 
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These  objections  were  because,  as  Williams  allied,  twenty- 
iive  names  attached  to  the  certificate  of  nomination  were 
illegible,  and  because,  among  other  signers,  three  were  mi- 
nors, in  addition  to  which  three  there  were  ten  other  signers 
who  were  not  electors.  There  was  no  attempt  to  designate 
the  illegible  names,  neither  was  there  any  attempt  to  name 
the  signers  who  were  alleged  not  to  be  electors.  On  the 
29th  day  of  October,  1892,  there  was  presented  to  Hon. 
William  Neville,  judge  of  the  thirteenth  judicial  district  of 
the  state,  authorized  by  section  16,  chapter  24,  acts  1891,  an 
information  on  the  relation  of  Leroy  Martin,  wherein  was 
fully  set  forth  the  presentation  of  the  certificate  of  nomina- 
tion, hereinbefore  described,  to  the  respondent  on  October 
27,  and  his  refusal  to  file  the  same,  from  which  it  was 
charged  would  inevitably  result  the  omission  from  the  offi- 
cial ballot  of  the  name  of  the  relator.  The  prayer  was 
that  a  peremptory  writ  of  mandamiLS  might  issue  com- 
manding the  defendant  forthwith  to  receive  and  file  said 
certificate  of  nomination  and  cause  to  be  printed  the  name 
of  Martin  on  all  the  ballots  to  be  used  at  the  ensuing  elec- 
tion. On  the  day  on  which  the  above  information  was 
presented  to  him,  Judge  Neville  made  an  order  in  which, 
after  a  recitation  of  the  facts,  was  the  following  mandate: 

"Now,  therefore,  you  are  commanded  to  file  said  certifi- 
cate of  nomination  as  required  by  law  and  cause  said  nomi- 
nation of  said  candidate  to  be  printed  upon  the  official  and 
sample  ballots  to  be  used  at  the  said  next  general  election,  or 
that  you  will  appear  before  me  in  my  office  at  North  Platte, 
Nebraska,  on  next  Tuesday,  the  1st  day  of  November,  1892, 
to  show  cause  why  you  refused  so  to  do." 

This  order  was  served  on  plaintiff  in  error  on  October 
31,  by  the  sheriff  of  Cheyenne  county.  No  showing  was 
made  as  required  by  it  to  be  done  by  November  1.  There 
was,  however,  filed  on  that  day  with  Judge  Neville  the 
following  answer,  entitled  as  had  been  the  information  for 
a  mandamiL8, 
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^'Now  oomes  Daniel  McAleese^  the  respondent  herein, 

and  for  answer,  and  for  an  excase  for  not  complying  with 

the  mandate  of  the  court,  denies  the  right  of  the  relator 

herein  to  the  relief  sought. 

"Daniel  McAleese, 

"By  W.  P.  Miles, 

''His  Attorney^' 

On  the  2d  day  of  November  the  certificate  of  nomina- 
tion was  indorsed  in  this  language:  "Filed  November  2, 
1892,  D.  McAleese,  clerk  Cheyenne  county,  by  James  Mc- 
Mullen,  deputy  clerk,  in  accordance  with  the  ruling  of  the 
judge/'  On  the  day  last  described  there  was  mailed  to  the 
'party  therein  addressed  the  following  notice: 

"  To  Leroy  Martin,  Sidney  Neb. :  You  are  hereby  noti- 
fied that  objections  to  your  certificate  of  nomination  as  a 
candidate  for  county  attorney  of  Cheyenne  county,  Ne- 
braska, and  to  the  printing  of  your  name  on  either  the 
sample  or  official  ballots,  as  such  candidate,  have  been  filed 
in  this  office.  The  objections  thereto  have  been  sustained 
by  me.  D.  McAleese, 

''Co.  Clerh, 
"James  McMullen, 

''Deputy:' 

On  the  day  following  that  on  which  the  above  communi- 
cation was  mailed  to  Leroy  Martin  there  was  presented  to 
Judge  Neville  an  information  against  Daniel  McAleese, 
in  which  was  recited  the  former  order  and  the  refusal  of 
the  respondent  to  comply  therewith,  and  an  order  prayed 
requiring  the  resjiondent  to  correct  the  official  ballots  and 
distribute  them  in  such  manner  that  the  name  of  Leroy 
Martin  should  thereon  appear  as  a  candidate  for  county 
attorney.  The  same  day  an  order  w&s  made  as  prayed, 
and  in  addition  requiring  the  plaintiff  in  error  McAleese 
to  make  return  to  Judge  Neville  at  his  office  of  the  com- 
pliance and  doings  by  plaintiff  in  error  thereon  indorsed, 
on  or  before  November  7,  1892,  at  3  o'clock  P.  M.     This 
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order  was  served  on  November  4.  There  was  compli- 
ance with  this  order,  neither  in  the  way  of  printing  the 
ballots,  nor  in  making  return  by  plaintiff  in  error  of  his 
doings.  On  the  19th  day  of  December,  1892,  an  affidavit 
sworn  to  by  James  B.  Ragan  before  B.  A.  Jones,  a  notary 
public,  was  filed  in  the  district  court  of  Cheyenne  county 
in  which  was  recited  th^e  facts  hereinbefore  stated.  To- 
gether with  Daniel  McAleese,  William  P.  Miles,  county 
attorney,  was  charged  with  willful  disr^ard  of  the  orders 
of  Judge  Neville.  In  regard  to  William  P.  Miles  it  was 
alleged  that  at  the  time  of  his  misconduct  he  was,  and  at 
the  time  of  complaint  made  continued  to  be,  county  attor- 
ney of  Cheyenne  county.  Following  these  averments  was 
the  following  language,  to-wit: 

"That  by  reason  thereof  it  was  the  duty  of  said  William 
P.  Miles,  as  a  sworn  officer  of  this  court,  to  advise  the  said 
McAleese  to  obey  the  process,  order,  and  mandate  of  the 
judge  so  heretofore  made,  but  that  notwithstanding  the 
facts  aforesaid,  then  and  there  being  in  the  county  of  Chey- 
enne, and  state  of  Nebraska,  did  then  and  there  counsel 
and  advise  with  the  defendant  McAleese  to  refuse  to  ubey 
the  orders  of  the  judge,  with  intent  to  hinder  and  obstruct 
the  due  administration  of  justice  in  the  proceeding  herein- 
before named,  then  pending  before  said  judge  on  the  dates 
of  service  aforesaid,  and  that  they  counseled  and  advised 
with  each  other  and  together  for  the  purpose  of  obstructing 
the  laws  of  the  state,  and  the  orders  and  mandates  herein 
made  by  William  Neville,  j.udge  of  the  thirteenth  judicial 
district  of  Nebraska,  made  at  chambers,  North  Platte. 
Your  informant  further  deposes  and  says  that  the  said 
William  P.  Miles  was  a  candidate  for  county  attorney  of 
Cheyenne  county,  Nebraska,  to  be  voted  for  at  the  general 
election  therein  on  the  8th  day  of  November,  1892,  and 
was  interested  in  the  result  of  said  election,  and  that  he 
advised  and  counseled  the  defendant  McAleese  not  to  print 
and  to  publish  his  name  upon  the  sample  and  official  bal- 
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lots,  with  intent  and  design  to  obtain  an  undue  advantagCi 
and  unlawfully  advised  the  defendant  to  refuse  to  file  the 
petition  and  certificate  of  nomination  of  said  Leroy  Martin 
for  county  attorney,  with  intent  thereby  to  deprive  the  citi- 
zens of  the  county  aforesaid  of  the  right  to  vote  for  the 
man  of  their  choice  for  said  office,  and  the  said  Miles  cor- 
ruptly advised  the  said  McAleese  to  refuse  to  correct  the 
sample  and  official  ballots,  and  the  said  Miles  corruptly 
advised  the  said  Daniel  McAleese  to  refuse  to  print  un- 
official ballots,  and  the  said  Miles  corruptly  advised  the 
defendant  McAleese  to  refuse  to  make  return  as  respondent 
to  the  last  order  hereinbefore  named,  with  intent  to  hinder 
and  obstruct  the  administration  of  justice,  and  the  said 
Miles  failed  to  prosecute  the  defendant  McAleese  for  the 
violation  aforesaid,  and  advised  with  the  defendant  Mc- 
Aleese and  his  counsel,  and  assisted  him  with  intent  to 
hinder  the  due  administration  of  justice  in  contempt  of 
court,  and  contrary  to  the  form  of  the  statutes  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Nebraska." 

The  defendants  McAleese  and  Miles  declined  to  plead 
and  their  requests  for  separate  hearing  were  granted,  for 
which  reason  the  subsequent  proceedings  in  this  case  con- 
cern only  McAleese.  It  is  insisted  in  his  behalf  that  the 
proceedings  for  the  punishment  of  contempt  cannot  be 
prosecuted  upon  an  affidavit  sworn  to  before  a  notary  pub- 
lic. In  Oandy  v.  State,  13  Neb.,  445,  it  was  held  that  no 
jury  was  allowed  in  proceedings  of  this  kind,  as  the  ques- 
tion involved  afiects  the  administration  of  justice  and  may 
require  the  prompt  action  of  the  court  or  judge  to  prevent 
an  obstruction  of  the  law  or  a  failure  of  justice.  In  the 
case  under  consideration  McAleese,  the  county  clerk,  was 
ex  officio  clerk  of  the  district  court  of  Cheyenne  county. 
It  could  scarcely  be  required  that  of  necessity  the  oath  of 
the  informant  must  be  administered  by  this  officer.  Ordi- 
narily, it  would  be  well  that  proceedings  of  this  kind 
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should  be  begun  by  the  county  attorney^  but  in  this  case 
this  officer  was  likewise  guilty  of  the  contempt  to  be 
charged.  It  might  be  that  the  accusation  against  the 
county  attorney  would  be  malicious  and  unfounded.  We 
cannot  believe  this  true  in  this  case.  There  is  found  in 
the  evidence  ample  proof  that  Miles,  to  the  extent  of  his 
ability,  assisted  in  preventing  the  name  of  Martin  from 
appearing  upon  the  ballots  to  be  used  at  the  election  at 
which  he  himself  was  a  candidate  for  the  same  office.  He 
was  effectually  able  to  do  this,  because  he  was  then  an  in- 
cumbent of  the  same  office  and  did  not  hesitate  to  use  his 
official  position  to  further  his  own  candidacy.  If  these 
proceedings  had  been  against  McAleese  alone,  it  is  incon- 
ceivable that  any  one  would  be  so  stupid  as  to  ask  County 
Attorney  Miles  to  act  as  prosecutor,  for,  without  scruple  or 
shame,  he  had  been  a  selfish  participant  throughout  the  en- 
tire series  of  transactions  to  be  investigated.  Since,  in  these 
proceedings,  the  question  involved  affects  the  administration 
of  justice,  it  would  be  manifestly  absurd  to  require  that 
they  should  be  commenced  before  a  justice  of  the  peace,  or 
other  examining  magistrate,  as  provided  by  section  585  of 
the  Criminal  Code,  when,  as  in  this, case,  the  administration 
of  justice  interfered  with  was  in  the  district  court.  By 
section  671  of  the  Code  of  Civil  Procedure  it  is  provided 
that  persons  punished  for  contempt  in  cases  of  the  nature 
of  that  under  our  present  consideration  shall  nevertheless 
be  liable  to  indictment,  if  such  contempt  shall  amount  to 
an  indictable  offense.  It  is  very  clear  that  there  was  no 
error  in  entertaining  jurisdiction  upon  proper  affidavit,  and 
it  would  be  intolerable  that  the  validity  of  the  whole  pro- 
ceeding should  be  made  to  depend  upon  the  particular  class 
of  officers  empowered  to  administer  oaths  in  which  the 
officer  who  administered  the  oath  belonged. 

It  is  argued  that  the  plaintiff  in  error  was  justified,  un- 
der the  provisions  of  section  8,  chapter  24,  Laws,  1891,  in 
his  refusal  to  file  the  certificate  of  nomination  of  Leroy 
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Martin^  for  the  reason  that  it  was  presented  for  that  pur- 
pose on  October  27,  whereas  the  election  took  place  on  No- 
vember 8  following.  Whether  or  not  this  was  in  due 
time  we  do  not  feel  called  upon  to  determine,  for  the  inter- 
ference by  plaintiff  in  error  with  the  due  administration  of 
justice  does  not  depend  upon  his  correct  construction  of  the 
requirement  that  in  this  particular  class  of  cases  certificates 
should  be  filed  not  less  than  twelve  days  before  election. 
When  he  was  required  to  appear  before  Judge  Neville  at 
North  Platte  on  November  1,  it  was  his  duty  to  do  so,  and 
if  there  existed  reasons  for  refusal  to  file  the  certificate  of 
nomination  which  he  deemed  important,  he  should  have 
presented  them,  and  doubtless  a  proper  order  would  then 
have  been  made.  Instead  of  doing  this  he  caused  to  be  filed 
an  answer  on  the  1st  day  of  November,  in  which  he  only 
set  up  an  alleged  excuse  for  not  complying  with  the  man- 
date theretofore  issued,  and  that  excuse  was  simply  a  denial 
of  the  right  of  the  relator  to  the  relief  sought.  When 
afterwards  it  had  been  made  known  to  Judge  Neville  that 
plaintiff  in  error  had  refused  to  comply  with  the  require- 
ment that  the  name  of  Leroy  Martin  should  be  printed  on 
the  ballots,  and  an  order  had  issued  requiring  performance 
as  well  as  a  return  of  his  doings  by  the  afternoon  of  No- 
vember 7,  plaintiff  in  error  neither  obeyed  nor  explained 
the  cause  of  his  disobedience.  Even  when  in  the  district 
court  proceedings  were  begun  against  him  for  the  disregard 
of  the  orders  of  Judge  Neville,  he  refused  to  plead,  and  it 
was  only  to  be  gathered  from  the  evidence  why  he  claimed 
justification  of  his  conduct.  On  the  trial  plaintiff  in  error 
explained  that  he  did  not  read  that  portion  of  the  copy  of 
the  order  which  required  him  to  make  return,  and  supposed 
the  return  would  be  made  by  the  sheriff.  The  probability 
of  this  explanation  being  true  was  one  of  the  questions  of 
fact  which  the  district  court  must  by  its  judgment  have 
settled  adversely  to  the  plaintiff  in  error,  and  its  estimate 
of  this  explanation  will  not  now  be  reviewed.  Unexplained, 
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the  refusal  of  the  plaintiff  in  error  to  comply  with  the  or- 
ders made  by  Judge  Neville  justified  a  finding  that  he  was 
guilty  of  willful  disobedience.  Whether  the  explanation 
offered  served  to  relieve  the  conduct  of  plaintiff  in  error 
of  its  apparent  contumaciousness  was  a  question  of  fact, 
the  determination  of  which  this  court  will  not  review  un- 
less the  judgment  of  the  trial  court  was  clearly  wrong — ^a 
condition  not  found  to  exist  in  this  case.  The  punishment 
inflicted  was  certainly  not  excessive^  for  the  offense  was 
against  the  political  rights  of  the  people  of  Cheyenne 
county.  An  oflScer  entrusted  with  the  performance  of  a 
duty  upon  which  depends  the  right  of  voters  to  express 
their  choice  of  officers  should  not  so  far  forget  his  respon- 
sibility as  to  refuse  to  make  a  full  and  fair  showing  of  all 
the  facts  required  of  him  by  proper  judicial  authority.  If 
in  this  regard  he  willfully  disobeys  in  the  interest  of  a  par- 
ticular candidate,  or  political  party,  he  does  so  at  his  peril, 
and  a  punishment  even  greater  than  that  inflicted  in  this 
case  would  probably  be  held  not  disproportionate  to  the 
offense.     The  judgment  of  the  district  court  is 


Affirmed. 


State  of  Nebbaska  y.  State  Bane  of  Wahoo. 

Filed  Dbckbcbbb  i,  1884.    Ka  6962. 

Xnaolvent  State  Banks:  Relation  of  Banker  and  Bepob- 
itob:  Fbaud  of  Cashieb:  Pbefebbbd  Claims:  Cebtifioatx 
OF  Deposit  :  Tbust  F un ds  :  Pb actigs.  Kingsley  loaned  Banin 
$2,000,  aecared  by  a  mortgage  on  real  estate.  Ladenbnrger  had 
sold  the  real  estate  to  Baum  and  he  borrowed  this  money  to  pay 
for  it.  The  cashier  of  the  Bank  of  Wahoo  negotiated  the  loan 
for  Baum,  and  by  agreement  between  Banm,  Ladenbnrger,  and 
the  cashier,  the  latter  was  to  receive  from  Kingsley  the  proceeds 
of  the  loan  and  pay  the  same  over  to  Ladenbnrger.     Abont  No- 
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vember  1, 1892,  the  cashier  received  the  draft  and  collected  it, 
bnt  on  Ladenbarger's  demanding  the  money,  falsely  alleged 
there  was  a  defect  in  the  title  to  the  real  estate,  and  claimed  the 
right  to  hold  the  money  until  snch  defect  should  be  cared. 
Ladenbarger  consented  to  this.  December  31, 1892,  the  cashier 
mailed  to  Ladenburger  a  certificate  of  deposit,  reciting  that  the 
latter  had  deposited  in  the  bank  the  Kingsley  money  payable  to 
the  order  of  himself  *'  in  person,''  and  on  return  of  the  certificate 
indorsed  '*when  the  land  title  to  Baum  is  straightened  out." 
January  23, 1893,  the  bank  was  fonnd  to  be  insolvent,  and  at  the 
suit  of  the  attorney  general  placed  in  the  hands  of  a  receiver. 
Ladenburger  demanded  of  the  receiver  the  payment  of  his  claim 
in  full  as  a  preferred  claim.  Held,  (1)  That  the  controlling,  the 
test  question  in  the  case  is,  was  Ladenbnr^r  a  voluntary  cred- 
itor of  the  bank  ?  Was  the  relation  subsisting  between  them 
that  of  ordinary  depositor  and  banker?  (2)  That  the  agreement 
of  the  parties  that  the  cashier  should  negotiate  the  loan  and  re- 
ceive the  proceeds  thereof  for  Ladenburger  did  not  make  the 
latter  a  voluntary  creditor  or  depositor  of  the  bank;  (3)  that 
one  may  involuntarily  become  the  creditor  of  another,  bnt  from 
the  very  natnre  of  things  the  relation  of  banker  and  depositor 
can  be  created  only  by  consent  of  both  parties;  (4)  that  if  A, 
without  the  knowledge  of  B,  deposits  a  sum  of  money  in  a  bank 
to  the  latter's  credit,  then,  until  B  shall  be  informed  thereof,  and 
expressly  or  by  implication  recognize  the  deposit  as  such,  the 
bank  will  hold  such  money  in  trust  for  B,  and  not  as  his  banker; 
(5)  that  the  false  representation  of  the  cashier,  that  there  was 
a  defect  in  the  title  to  the  real  estate,  and  that  he  was  holding 
LAdenburger's  money  until  such  defect  should  be  cured,  was  a 
fraud  on  the  latter,  and  his  conduct  in  permitting  the  cashier  to 
retain  the  money  for  the  purpose  alleged  should  not  be  construed 
into  an  intention  or  a  consent  on  his  part  to  become  a  depositor 
of  the  bank;  (6)  that  the  certificate  of  deposit  was,  under  the 
circumstances,  nothing  more  than  an  acknowledgment  in  writing 
that  the  bank  held  the  proceeds  of  the  Kingsley  loan  for  Laden- 
burger acd  would  pay  the  same  to  him  when  the  title  to  the 
real  estate  should  be  perfected,  and  the  mere  holding  of  this 
certificate  of  deposit  by  Ladenburger  was  not  of  itself  sufficient 
evidence  to  establish  that  he  thereby  recognized  himself  as  a  de- 
positor of  the  bank;  (7)  that  to  make  one  a  depositor  of  a  bank, 
and  in  case  of  its  insolvency  to  limit  such  person's  rights  against 
the  assets  thereof  to  those  of  an  ordinary  creditor,  it  must  ap- 
pear that  such  person  became  a  depositor  of  snch  bank  volun- 
tarily; (8)  that  the  title  to  the  money  received  by  the  bank  from 
Kingsley  for  Ladenburger  was  held  in  trust  by  the  bank  for  him, 
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and  the  title  to  sach  money  did  not  pass  to  the  receiver;  (9)  that 
'when  a  fund  is  once  impressed  with  the  character  of  a  trost,  sncb 
trost  chanicter  continues  until  changed  hj  the  consent  of  the 
beneficiary ;  (10)  that  Ladenburger  was  entitled  to  have  his  chuxa 
paid  as  a  preferred  claim.  * 

Original  action  to  wind  up  the  affairs  of  the  State  Bank 
of  Wahoo,  Nebraska,  under  the  banking  law  of  1889. 
Upon  demand  of  Moriz  Ladenburger  for  payment  of  hi& 
claim  in  full  from  the  assets  of  the  bank  the  receiver  peti> 
tioned  the  court  for  instructions.  Claim  preferred  andpay^ 
ment  ordered, 

Oood  &  Good,  for  claimant. 

George  H.  Hastings,  Attorney  General,  for  the  receiver.. 

Bagan,  C.  ' 

About  October  1,  1892,  Moriz  Ladenberger  sold  some 
real  estate,  situate  in  Saunders  county,  Nebraska,  to  John 
Ladenburger  and  Fritz  Baum  (hereinafter  called  "the  pur- 
chasers '^).  In  order  to  make  payment  in  full  for  the  real 
estate  the  purchasers  applied  to  W.  H.  Dickinson,  the  pro- 
prietor and  cashier  of  the  State  Bank  of  Wahoo,  a  bank- 
ing institution  situate  in  said  county,  to  procure  for  them 
a  loan  of  $2,000,  to  be  secured  by  a  mortgage  on  said  real 
estate.  Dickinson  undertook  to  procure  one  Kingsley  ta 
make  the  loan.  The  purchasers  executed  the  proper  mort- 
gage, which  was  duly  recorded,  and  by  agreement  between 
them  and  Dickinson  and  Moriz  Ladenburger,  the  $2,000, 
when  advanced  by  Kingsley  on  the  mortgage,  Dickinson 
was  to  turn  over  to  Moriz  Ladenburger  in  payment  of  the 
balance  due  him  from  the  purchasers  of  his  real  estate. 
About  November  1, 1892,  Dickinson  received  from  Kings- 
ley  a  draft  for  $2,000,  being  the  loan  made  by  the  latter  to 
the  purchasers.  Dickinson  appears  to  have  collected  th« 
money  on  this  draft,  or  cashed  it,  about  the  time  he  re- 
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oeived  it.  Moriz  Ladenburger,  soon  after  the  receipt  of 
the  draft  by  Dickinson,  demanded  of  him  the  money  which 
Kingsley  had  loaned  the  purchasers,  but  Dickinson  refused 
to  pay  over  the  money,  alleging  as  a  ground  therefor  that 
there  was  some  defect  in  the  title  of  the  real  estate  mort- 
gaged to  Kingsley,  and  claimed  the  right  to  hold  said 
money  until  such  defect  should  be  cured,  and  for  such  al- 
lied purpose  did  retain  said  money,  Moriz  Ladenburger, 
it  would  seem,  consenting  thereto.  It  does  not  appear^ 
however,  that  Moriz  Ladenburger  knew  at  this  time  that 
the  money  which  Kingsley  had  furnished  the  purchasers 
was  sent  to  Dickinson  in  a  draft;  and,  as  a  matter  of  fact, 
there  was  no  defect  in  the  title  to  the  real  estate.  Moriz 
Ladenburger,  during  the  month  of  November,  1892,  fre- 
quently demanded  of  Dickinson  this  money.  Dickinson 
refused  to  pay  it  over,  still  alleging  that  the  title  to  the 
real  estate  had  not  been  perfected.  On  December  31, 1892, 
Dickinson  wrote  and  mailed  to  Moriz  Ladenburger  a  let- 
ter as  follows : 

"Wahoo,  Neb.,  Dec.  31,  1892. 

^^ Moriz  Ladenburger y  Morse  Bluffs  Neb. — Dear  Sir  :  We 
went  up  to  the  court  house  this  afternoon  to  pay  the  taxes 
on  your  land,  but  the  treasurer's  deputy  was  so  busy  that 
they  would  not  get  out  the  receipts  to-day  and  said  it  possi- 
bly would  be  a  week  or  two  before  they  could  do  so.  That 
being  the  case,  we  thought  that  you  would  not  want  to  be 
out  of  the  interest  on  your  money  any  longer,  so  now  in- 
close you  certificate  of  deposit  for  $1,900,  drawing  eight 
per  cent  interest,  which  you  will  please  hold  until  the  mat- 
ter is  closed  up.  We  have  retained  $100  to  pay  the  taxes 
and  other  expenses  with.  Whatever  balance  there  may  be 
after  these  are  paid  we  will  turn  over  to  you  in  cash  when 
all  is  settled.  Hoping  that  this  will  be  satisfactory  to  you 
for  the  present,  we  remain  yours  truly, 

"  W.  H.  Dickinson,  Cash:' 

The  certificate  of  deposit  alluded  to  in  the  letter  and 
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which  accompanied  the  same  was' in  words  and  figures  as 

follows : 

^*$1900.  State  Bank  of  Wahoo, 

"Wahoo,  Neb.,  Dec.  31,  1892. 
.  "Moriz  Ladenburger  has  deposited  in  this  bank  nine- 
teen hundred  and  no  100  dollars,  payable  to  the  order  of 
himself  in  person  on  the  return  of  this  certificate  properly 
indorsed  when  the  land  title  to  Ladenburger  &  Baum  is 
straightened  out.  With  eight  per  cent  interest  from  date. 
"No.  2372.  W.  H.  Dickinson,  Jr.,  Cash." 

It  appears  that  on  January  3, 1893,  Dickinson  charged  to 
Moriz  Ladenburger  on  the  books  of  the  bank  $10  for  ab- 
stract of  title  to  the  land  mortgaged ;  on  the  7th  of  January, 
1893,  $42.20,  for  taxes  paid  on  the  land;  and  as  the  so- 
called  certificate  of  deposit  was  for  only  $1,900,  $47.80  re- 
main unaccounted  for.  This  sum  Dickinson  probably 
charged  Ladenburger  for  the  privilege  of  robbing  him. 
On  the  23d  of  January,  1893,  the  Bank  of  Wahoo  was  dis- 
covered to  be  insolvent,  and  at  the  suit  of  the  attorney 
general  brought  in  this  court  was  placed  in  the  hands  of 
a  receiver.  Dickinson  never  paid  any  part  of  the  money 
to  Moriz  Ladenburger  received  for  him  from  Kingsley, 
and  Moriz  Ladenburger  demanded  of  the  receiver  the  pay- 
ment of  said  sum  of  money  in  full  as  a  preferred  claim  out 
of  the  assets  in  his  hands,  and  the  receiver  has  petitioned 
this  court  for  instructions  in  the  premises. 

The  controlling,  the  test  question  in  the  case  is,  was 
Moriz  Ladenburger  a  voluntary  creditor  of  this  bank? 
Was  the  relation  subsisting  between  them  that  of  an  ordi- 
nary depositor  and  banker?  When  the  $2,000  draft  was  re- 
<«ived  from  King.sley  by  Dickinson,  the  cashier,  the  bank 
had  and  held  it  as  agent  and  in  trust  for  Moriz  Ladenburger. 
It  had  received  the  draft  for  the  express  purpose  of  turning 
it  over  to  him.  When  the  bank  collected  the  money  on 
the  drafl  it  held  such  money  as  agent  and  in  trust  for 
Moriz  Ladenburger.     The  agreement  of  the  parties  that 
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the  cashier  should  n^otiate  the  loan  and  receive  the  pro- 
ceeds thereof  for  Moriz  Ladenburger  by  no  means  made 
tlie  latter  a  voluntary  creditor  or  depositor  of  this  bank. 
One  may  involuntarily  become  the  creditor  of  another,  but 
from  the  very  nature  of  things  the  relation  of  banker  and 
depositor  can  be  created  only  by  consent  of  both  parties. 
If  A,  without  the  knowledge  or  consent  of  B^  deposits  a 
sum  of  money  in  a  bank  to  the  latter's  credit,  then,  until 
B^shall  be  informed  thereof  and  expressly  or  by  implica- 
tion recognize  the  deposit  as  such,  the  bank  will  hold  such 
money  in  trust  for  B,  and  not  as  his  banker.  The  repre* 
sentations  made  to  Moriz  Ladenburger  by  the  cashier  that 
he  was  holding  the  money  received  from  Kingsley  until 
the  title  to  the  land  should  be  perfected  was  false  and  a  fraud 
on  Moriz  Ladenburger,  and  the  latter's  conduct  in  permitting 
the  cashier  to  retain  the  money  for  the  purpose  and  on  the 
grounds  alleged  should  not  be  construed  into  an  intention  or 
a  consent  on  his  part  to  become  a  depositor  of  this  bank,  nor 
did  the  issuance  by  Dickinson  of  the  certificate  of  deposit  and 
its  delivery  to  Moriz  Ladenburger  modify  the  relations  exist- 
ing between  Ladenburger  and  the  bank.  True,  the  certificate 
of  deposit  recites  that  Moriz  Ladenburger  had  aeposited 
(1,900  in  the  bank,  but  this  was  not  true.  Dickinson,  if 
any  one,  had  done  this,  and  that  without  the  knowledge  or 
consent  of  Moriz  Ladenburger.  It  was  not  within  the 
power  of  this  cashier  to  make  Moriz  Ladenburger  a  de- 
positor, as  such,  in  this  bank  without  his  consent.  But 
Moriz  Ladenburger  held  this  certificate  of  deposit  some 
twenty  days  before  the  failure  of  the  bank ;  and  it  is  argued 
here  that  he  thereby  became  an  ordinary  creditor  or  depos- 
itor thereof.  Under  the  circumstances  this  certificate  of 
deposit  was  nothing  more  than  an  acknowledgment  in  writ- 
ing that  the  bank  held  the  money,  the  proceeds  of  the 
Kingsley  loan.  The  certificate  of  deposit  recites  that  the 
money  will  be  paid  to  Moriz  Ladenburger  in  person  when 
the  title  to  the  land  has  been  perfected.     This  was  simply 
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putting  in  writing  the  reasons  and  purposes  Dickinson  al- 
leged for  retaining  this  money,  and  in  which,  as  already 
stated,  Moriz  Ladenburger  was  induced  to  acquiesce  by  the 
false  representations  of  the  cashier.  The  letter  in  which 
the  certificate  of  deposit  was  sent  to  Moriz  Ladenburger 
informed  him  that  it  would  be  a  week  or  two  before  they 
could  straighten  up  the  title  to  the  land.  It  does  not  ap- 
pear that  Moriz  Ladenburger,  prior  to  the  receipt  of  ^his 
certificate  of  deposit,  was  a  depositor  or  customer  of  this 
bank;  nor  does  it  appear  that  he  did  or  said  anything  after 
the  receipt  of  the  certificate  of  deposit  from  which  it  can 
be  inferred  that  he  recognized  himself  as  a  depositor.  He 
held  the  certificate  of  deposit— evidence  to  him  that  his 
agent,  the  bank,  had  collected  the  money  coming  to  him 
from  Kingsley,  had  possession  of  this  money,  and  would 
pay  it  over  when  the  title  to  the  land  should  be  cleared  up. 
Moriz  Ladenburger  by  this  was  not  consenting  nor  intend- 
ing that  his  money  should  be  mingled  with  that  of  the 
bank  and  that  it  should  become  his  debtor  therefor.  It 
takes  more  than  this  to  create  the  relation  of  banker  and 
depositor.  In  Anheuser-Busch  Brewing  Association  v. 
Morris,  36  Neb.,  31,  this  court  held:  "Where  a  bank  col- 
lects money  for  another,  it  holds  the  same  as  trustee  of  the 
owner,  and  on  the  making  of  an  assignment  by  the  bank 
for  the  benefit  of  its  creditors  the  trust  character  still  ad- 
heres to  the  fund  in  the  hands  of  the  assignee,  and  the 
owner  is  entitled  to  have  his  claim  allowed  by  the  county 
oourt  as  a  preferred  claim."  In  McLeod  v,  Evans,  66 
Wis.,  401,  it  was. held  that  a  banker  who  accepts  for  col- 
lection a  draft  and  in  /act  collects  the  money  thereon,  holds 
the  same  as  trustee  of  the  owner;  and,  after  his  assignment 
for  the  benefit  of  creditors,  the  trust  character  still  adheres 
to  the  fund  in  the  hands  of  the  assignee,  irrespective  of 
other  creditors.  These  cases  were  decided  upon  the  correct 
principle  that  to  make  one  a  depositor  as  such  of  a  bank, 
and,  in  case  of  its  insolvency,  to  limit  his  rights  against 
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the  assets  thereof  to  those  of  an  ordinary  creditor^  it  must 
appear  tliat  such  person  became  a  depositor  of  such  bank 
voluntarily.  (See,  also,  Wilson  v.  Coburriy  35  Neb.,  530.) 
In  the  ease  at  bar  the  title  to  the  money  received  by  the 
bank  of  Wahoo  from  Kingsley  for  Moriz  Ladenburger 
<Iid  not  pass  to  the  receiver.  It  was  Moriz  Ladenburger's 
money  held  by  the  bank  in  trust  ,for  him;  and  when  a 
fund  is  once  impressed  with  the  character  of  a  trust,  such 
trust  character  continues  until  changed  by  the  consent  of 
the  beneficiary.  It  cannot  be  said  that  the  evidence  in 
this  record  is  sufficient  to  establish  that  Moriz  Laden- 
burger  ever  consented  that  the  bank  should  hold  the 
Kingsley  draft  or  the  proceeds  thereof  otherwise  than  as 
his  agent  and  in  trust  for  him.  The  receiver  is  instructed 
to  pay  the  claim  of  Moriz  Ladenburger  as  a  preferred 
claim,  to-wit,  $1,946.78,  with  interest  thereon  at  the  rate 
of  seven  per  cent  per  annum  from  November  1,  1892. 


Judgment  acxx)rdingly. 


A.  P.  Pilger  et  al.,  appellees,  v.  Victor  K.  Tor- 
rence ET  AL.,  APPELLANTS. 

Filed  Decembbb  4, 1894.    No.  5869. 

Judgments:  Action  to  Set  Aside:  Pleading  and  Proof. 
When  one  against  whom  a  jddgment  has  been  rendered  seeks 
the  affirmative  aid  of  a  oonrt  of  equity  to  relieve  him  from  that 
jadgment,  he  must  aver  and  prove  that  he  had  a  meritorions  de- 
fense to  the  action  in  which  judgment  was  rendered.  This  is 
true  even  though  the  judgment  be  void,  provided  at  least  its 
invalidity  does  not  appear  on  the  face  of  the  record. 

Appeal, from  the  district  court  of  Madison  countj. 
Heard  below  before  Allen,  J, 


47    119 
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OriggB  &  Rinaker  and  J,  A,  Smithy  for  appellants, 
Barnes  &  Tyler y  contra. 

Irvine,  C. 

A  judgment  was  rendered  in  the  district  eonrt  of  Pierce 
county  in  favor  of  Torrence  and  against  the  plaintiffs  iD 
this  case.  A  transcript  of  this  judgment  was  filed  in  Madi* 
son  county,  and  this  action  was  brought  against  Torrence 
and  the  sheriff  of  Madison  county  to  enjoin  the  enforce* 
ment  of  the  judgment,  it  being  claimed  that  the  judgment 
had  been  entered  without  jurisdiction.  An  injunction  wa» 
granted,  and  the  defendants  appeal. 

It  is  not  necessary  to  consider  the  questions  raised  as  to 
the  validity  of  the  judgment.  The  plaintiffs  do  not  in 
their  petition  allege  that  they  had  any  meritorious  defense 
to  the  action.  When  one  against  whom  a  judgment  has- 
been  rendered  seeks  the  affirn^tive  aid  of  a  court  of  equity 
to  relieve  him  from  that  judgment,  he  must  aver  and  prove 
that  he  had  a  meritorious  defense  to  the  action  in  which 
judgment  was  rendered.  This  is  true  even  though  the 
judgment  be  void,  provided  at  least  its  invalidity  does  not 
appear  on  the  face  of  the  record.  {Osborn  v.  Gehr^  29  Neb.^ 
661 ;  Janes  v,  Howell,  37  Neb.,  320 ;  Langley  v.  Ashe,  3ft 
Neb.,  53;  Gould  v.  Loughrany  19  Neb.,  392 ;  Procter  r. 
PeUiUy  25  Neb.,  96 ;  Winters  v.  Means,  25  Neb.,  242;  itn- 
inger  v.  Glenn,  33  Neb.,  187 ;  Petalka  v.  Fitle,  33  Neb.,  756  ; 
Wilson  V.  Shipman,  34  Neb.,  573.) 

Reversed  and  cause  dismissed. 
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Omaha  &  Republican  Valley  Railway  Company    ^  ^ 

V.  Mary  Cook. 

Filed  February  19, 1895.    No.  6101. 

1.  Bailroad  Companies:  Duty  to  Trbspassbrs  on  Track: 
'  Nbolioence.     The  engineer  in  charge  of  a  railroad  train  may 

piesame  that  a  trespasser  discovered  on  the  track  is  in  possession 
of  his  senses,  that  he  will  appreciate  the  danger  and  act  with 
discretion.  He  is  therefore  under  no  obligation  to  stop  his  train 
or  even  lessen  the  speed  thereof  before  discovering  that  sacb 
trespasser  is  in  iminent  danger  of  personal  injury. 

2.  :  .     Such  presumption  has  no  application  to  persons 

incapable  of  caring  for  themselves,  such  as  the  very  young  and 
the  helpless. 

Supplemental  motion  for  a  rehearing  of  the  case  as 

reported  in  42  Neb.,  677. 

# 

Post,  J. 

We  are  by  means  of  a  supplemental  motion  for  a  rehear- 
ing asked  to  modify  the  proposition  stated  in  the  second 
paragraph  of  the  syllabus  of  the  opinion  filed  herein  No- 
vember 8,  1894.  (See  antey  page  577.)  It  is  said  that  the 
rule  therein  asserted  is  oppressive  and  calculated  to  greatly 
interfere  with  the  running  of  trains,  and  embarrass  rail- 
road companies  in  the  transaction  of  their  business  as  com- 
mon carriers;  and,  as  said  in  the  brief  accompanying  the 
motion:  ^'If  such  be  the  rule,  trespassers  are  in  control— 
if  they  choose  to  be — of  the  tracks  and  premises  of  rail- 
road companies,  and  the  operation  of  trains  may  depend 
entirely  upon  the  whim  or  caprice  of  evil  disposed  per- 
sons.'^  But  counsel  evidently  misconceive  the  scope  and 
effect  of  the  decision  complained  of.  What  was  there  in 
fact  decided  is  that  since  the  peril  of  the  plaintiff  below 
was  discovered  by  the  engineer  in  charge  of  the  train  tin 
time  to  have  averted  the  injury,  the  giving  of  the  instruc- 
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tion  referred  to  in  the  syllabus  is  at  most  error  without 
prejudice.  Among  the  special  findings  by  the  jury  was 
the  following: 

Q.  Could  the  defendant's  agents  by  the  appliances  then 
at  their  command,  after  it  became  apparent  that  plaintiff 
was  walking  between  the  rails  unaware  of  the  coming  of 
the  train,  have  stopped  the  train  before  it  reached  her?     ^ 

A.  Yes. 

We  certainly  do  not  wish  to  be  understood  as  intimating 
that  it  is  in  every  case  the  duty  of  the  engineer  to  stop  his 
train  or  even  lessen  the  speed  thereof  on  the  discovery  of 
a  trespasser  upon  the  track,  or  that  the  rule  of  the  instruc- 
tion would  be  a  safe  direction  in  every  action  against  a 
railroad  company  for  injuries  to  trespassers.  The  rule  is 
correctly  stated  in  Wharton,  Negligence,  389a,  thus:  "An 
engineer  who  sees  before  him  on  the-  track  a  person  appar- 
ently capable  of  taking  care  of  himself  has  a  right  to  pre- 
6ume*that  such  person  on  due  notice  will  leave  the  track  if 
there  be  opportunity  to  do  so ;  and  the  engineer  will  not 
in  such  cases  be  chargeable  with  negligence  if,  in  conse- 
quence of  such  person  not  leaving  the  track,  the  train  can- 
not be  checked  in  time  to  avoid  the  striking.  But  it  is 
otherwise  with  persons  apparently  not  capable  of  taking 
care  of  themselves,  such  as  very  young  chil<iren  and  per- 
sons lying  helpless  on  the  track.''  In  Beach,  Contributory 
N^ligence,  203,  the  rule  is  thus  summarized:  "Nor  is  the 
company  liable  for  a  failure  on  the  part  of  its  employes  to 
stop  the  train,  on  seeing  a  person  walking  on  the  track, 
even  though  there  was  time  enough  to  do  so,  provided  the 
proper  signals  of  warning  were  given.  The  company  may 
presume  (hat  the  trespasser  is  in  full  possession  of  his 
senses,  and  that  he  will  appreciate  his  danger  and  act  with 
discretion.  But  an  engineer  who  sees  a  helpless  person 
incapable  of  moving,  on  the  track,  is  guilty  of  negligence 
]f«  he  fails  to  make  all  prudent  efforts  to  avoid  the  collision, 
and  this  without  reference  to  the  causes  of  the  person's  dis- 
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ability.'^  The  doctrine  as  thus  stated  is  fully  supported 
by  the  numerous  cases  cited  in  the  note  to  the  text,  and  is 
in  accord  with  previous  decisions  of  this  court.  (See  Omaha 
Horse  B,  Co.  v,  DoolitUe,  7  Neb,,  481;  Chicago,  B.  &  Q. 
R.  Co.  V.  OrabHriy  38  Neb.,  90 ;  Union  P.  B.  Co.  v.  Mertes, 
39  Neb.,  448 ;  Chicago,  B.  &  Q.  B.  Co.  v.  Wymore,  40 
Neb.,  645.)  But  for  the  reason  that  the  giving  of  the  in- 
struction could  not  have  prejudiced  the  rights  of  the  plaint- 
iff in  error  the  motion  for  a  rehearing  is  denied. 

*  Motion  overruled. 

Harrison,  J,  not  sitting. 


INDEX. 


Aocession* 

1.  Where  one  willfallj,  as  a  trespasser,  takes  the  property  of 
another  and  alters  it  in  substance  or  form  by  his  own  labor, 
the  manufactured  article  belongs  to  the  owner  of  the  origi- 
nal material.    Carpenter  v.  Lingenfelter, 728 

2.  Where  one  appropriates  property  through  a  mistake  of 
fact,  and  by  his  labor  transforms  it  so  as  to  greatly  in- 
crease its  value,  the  title  to  the  manufactured  product  will 
pass  to  him, — the  former  owner  to  recover  the  value  of  the 
original  material.  •  Id. 

Aooounting.    See    Building    and    Loan    Associations. 

PARTNBBSHIPi  3. 

Actions,  bee  Creditor's  Bill.  Eminent  Domain,  5,  6. 
Husband  and  Wife,  4.  Injunction,  1,  3.  Insur- 
ance, 8.  Interpleader.  Mechanics'  Liens,  10, 11. 
Orders.  Partnership,  6.  Quieting  Title,  2. 
Venuk. 

1.  An  action  can  only  be  maintained  on  a  debt  not  due,  in 
the  exceptional  cases  specified  in  sec  237  of  the  Code. 
Coxv.  Peoria  Mfg.  Co 600 

2.  An  action  on  a  debt  not  due  cannot  be  prosecuted  to  judg- 
ment, unless  a  writ  of  attachment  has  been  allowed,  and 
property  seized  thereunder.     Id, 

3.  The  proceeding  for  contesting  an  election  provided  by  ch. 
26,  Comp.  Stats.,  is  neither  an  action  at  law  nor  in  equity, 
and  cannot  be  i^aintained  by  any  person  unless  authority 
therefor  is  found  in  the  statute.     Thomaa  v,  Franklin 310 

Additional  Burdens.    See  Eminent  Domain,  6,  6. 

Ad  Quod  Damnum.    See  Mills  and  Mill-Dams. 

Adverse  User.    See  Highways,  3. 

Affidavits.    See  New  Trial,  3. 

Agenoy.    See  Insurance,  2. 

Alimony,    See  Biyokce,  6, 7. 
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Allegata  et  Probata. 

1.  The  eTidenee  shonld  correspond  to  the  pleadings.  Ban' 
daUv.Permn. ^- 608 

2.  Under  the  Code,  as  well  as  at  common  law,  the  allegaia  et 
probata  must  mgne.     Lueev.FoMer 818 

Amendments.    See  PLEADiKa,  4. 

Animals.    Bee  Arbitration. 

Appeal.    See  Ck>nNTY  Courts,  2.    Intoxicating  Liquors,  4. 
Mechanics'  Liens,  3.    Review.    Supersedeas. 

1.  Either  party  may  appeal  from  a  judgment  rendered  by  a 
jastice  of  the  peace  on  an  award  of  arbitrators  under  art 

3,  ch.  2,  Comp.  Stats.     Holub  v.  Mitchell 389 

2.  A  party  who  appeals  from  a  judgment  of  a  justice  of  the 
peace  is  entitled  to  a  trial  de  novo  In  the  appellate  court 
Id. 

3.  A  party  who  dockets  an  appeal  in  the  supreme  court  will 
be  held  to  have  abandoned  it  where  he  subsequently  files 
a  petition  in  error  within  a  year  from  judgment  below. 
Burke V,  Cunningham.^'.. • • 64& 

Appearance. 

A  party  was  held  to  have  entered  a  general  appearance  in 
the  district  court  where  he  prosecuted  error  thereto,  cross- 
examined  a  witness  whose  evidence  was  being  taken  by 
deposition,  consented  to  a  trial  on  the  merits  of  the  case 
and  waived  a  jury.  Ward  v.  Western  Horse  <t  Cattle  Ins. 
Co 374 

Appraisement.    See  Eminent  Domain,  4. 

Arbitration.    See  Insurance,  5,  6,  8. 

Sees.  991-995  of  the  Code,  providing  for  arbitration,  j  udgment, 
and  appeal,  do  not  apply  to  awards  and  j  udgments  for  dam- 
ages by  animals,  under  art  3,  ch.  2,  Comp.  Stats.  HoM  v. 
Mitchell 36» 

Argument.    See  Review,  14.    Trial,  5. 

Assessments.    See  Municipal  Corporations,  3-9. 

Assignment.  See  Banks  and  Banking,!.  Bill  of  Lading. 
1.  An  assignment  by  a  contractor  of  a  contract  to  transfer 
freight  for  a  railway  company  was  held  not  merely  an  as- 
signment of  the  moneys  to  be  earned,  but  an  assignment 
of  the  whole  contract,  binding  the  assignee,  who  accepted 
benefits  under  the  contract,  to  discharge  the  obligations 
thereof.    Union  P.  B.  Co.  v.  Douglas  County  Bank 469 
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Assignment — concluded, 

2.  Under  aach  circamstaoces  the  equity  of  employee  to  a 
ftind  creaasd  by  their  Ubor  in  moving  fireight,  and  held  by 
the  oomiuniy,  is  saperior  to  that  of  the  aaeignee.     Id, 

Assignments  for  Benefit  of  Creditors.   See  Voluntabt 

A88IOKMBNTS. 

Assignments  of  Error.    See  Rbvibw,  15,  34,  35. 
Attachment.     See  Actions,  1,  2.     Fbaudulbxt  Conyey- 

ANCBS,6,  7.      INTEBPLBADBB. 

1.  As  soon  as  a  petition  is  filed  in  the  proper  oonrt  and 
snmmons  issned  thereon,  with  a  bona  fide  intention  of  hav- 
ing it  served,  the  plaintiff  may  have  a  writ  of  attachment 
npon  filing  the  necessary  affidavit.    Hoagland  v.  Wilcox ...  138 

2.  A  plaintiff  who  makes  attachment  and  garnishment  pro- 
ceedings part  of  a  snit  to  recover  money,  and  serves  no- 
tice on  the  garnishees  in  the  connty  in  which  the  action 
is  brought,  is  not  thereby  entitled  to  have  a  summons  di- 
rected to  another  connty  and  served  on  the  defendant 
there.     Id, 

3.  Where  the  allegations  of  an  affidavit  for  attachment  are 
pnt  in  issne  by  a  motion  to  dissolve,  plaintiff  is  required 
to  establish,  to  the  satisfaction  of  the  court,  the  truth  of 
the  facts  alleged.    CUizetu  State  Bank  v.  Baird 219 

4.  A  creditor  in  suing  on  a  claim  not  due  and  attaching  the 
debtor's  goods  need  not  set  out  in  his  petition  the  ground 
of  attachment,  but  may  state  it  in  his  affidavit  Cox  v, 
Peoria  Mfg.  Co 660 

5.  It  is  a  sufficient  ground  for  attachment  that  members  of  an 
insolvent  partnership  divide  between  themselves  the  firm 
assets  for  the  purpoee  of  enabling  each  to  claim  the  por- 
tion transferred  to  him  as  exempt  against  the  partnership 
creditors.    Id 661 

6.  Where  a  district  judge  has  allowed  an  attachment  on  a 
debt  not  due,  the  presumption  is  that  he  made  the  order 
during  a  session  of  court     Id, 

A.ttomey  and  Client.    See  Quietiko  Title,  2. 

1.  Where  a  bond  in  a  legal  proceeding  is  signed  by  an  at- 
torney DUvi  approved,  he  is  liable  thereon,  though  he 
should  not  have  signed  it     Luce  v.  Foster 818 

2.  An  attorney,  with  opportunity  for  prompt  communication 
with  his  client,  cannot,  by  virtue  of  his  employment  to  pros- 
ecute a  cose,  execute  on  behalf  of  the  client  a  bond  to  in- 
demnify a  sheriff  for  levying  on  property  claimed  by  a 
stranger.     Id. 
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Attorney  and  Client 'Concluded. 

3.  In  sach  a  case  the  attorney  has  no  anthority  to  bind  hu 
client  by  an  agreement  to  pay  the  proceeds  of  the  ejreca- 
tion  to  the  surety  on  the  indemnity  bond.     Id. 

Attorneys.  See  County  Attobkeys.  Cuimikal  Law,  12, 13. 

Attorney's  Fee.    See  Taxation,  1, 12,  13. 

The  taxation  of  attorney's  fees  by  federal  conrts  cannot  be 
impeached  in  the  state  courts  as  being  contrary  to  public 
policy.     Mead  v.  Weaver 150 

Award.    See  Appeal,  1. 

Bail. 

1.  The  right  of  defendant  to  give  bail  pending  error  proceed- 
ings in  the  supreme  court,  after  conviction  for  a  felony,  is 
not  absolute,  but  rests  in  the  discretion  of  that  court.   Ford 

V.  State 418 

2.  Bail  will  be  allowed  in  the  supreme  court  upon  a  showing 
of  probable  error  calling  for  a  reversal  of  the  j  udgment.  Id, 

Ballots.    See  Contempt.    Elections. 

Banks  and  Banking.    See  Cobpobations,  2.    Yoluntaby 
Assignments,  1. 

1.  The  right  of  set-off  exists  in  favor  of  one  who  has  acquired 
the  title  to  money  due  from  an  insolvent  bank  on  a  certifi- 
cate of  deposit  issued  to  a  third  person,  without  a  formal 
assignment  by  the  latter.     Salladin  v.  Mitchells 860 

2.  The  relation  of  banker  and  depositor  can  be  created  only 

by  consent  of  both.     State  v.  State  Bank  of  Wahoo^ 896 

3.  To  make  one  a  depositor  of  a  bank,  and,  in  case  of  insolv- 
ency, to  limit  his  rights  against  the  assets  to  those  of 
ordinary  creditors,  it  must  appear  that  he  became  a  depos- 
itor voluntarily.     Id. 

4.  One  does  not  recognise  the  relation  of  depositor  by  merely 
holding  a  certificate  for  trust  money,  where  the  bank  re- 
fused to  pay  it  on  demand,  and  the  cashier  falsely  claimed 
the  right  to  retain  it     Id. 

5.  Where  a  bank  receives  purchase  money  for  land,  under 
an  agreement  to  pay  it  to  the  vendor,  and,  upon  demand 
for  it,  the  cashier  falsely  states  there  is  a  defect  in  the 
title,  claiming  the  right  to  hold  the  funds  until  the  de- 
fect is  cured,  and  subsequently  sends  the  vendor  a  cer- 
tificate of  deposit,  payable  when  the  title  is  straightened 
out,  and  the  bank  soon  becomes  insolvent,  the  title  to  the 
money  does  not  pass  to  the  receiver,  and  the  holder  of  the 
certificate  should  be  paid  as  a  preferred  claimant.     Id. 
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Bill  of  Exoeptions. 

1 .  After  a  bill  of  exoeptions  has  been  qnasbed  bj  the  supreme 
court  it  will  not  be  considered  for  any  purpose.  JontB  v. 
Wolfe 272 

2.  Where  the  bill  shows  upon  its  face  that  important  and 
material  testimony  has  been  omitted  therefrom,  a  certifi- 
cate of  the  trial  j  ndge,  reciting  that  the  bill  contains  all 
the  eyidoDce,  will  not  controL     Neleon  v,  Jenkins 133 

3.  A  bill  of  exceptions  will  not  be  considered  in  supreme 
court  where  the  referee  before  whom  the  case  was  tried 
failed  to  certify  that  all  the  evidence  adduced  had  been  , 
preserved.     McClainv,  Morse 62 

4.  A  clerk  of  the  district  court  has  no  authority  to  sign  and 
allow  a  bill  of  exceptions  under  conditions  other  than 
those  specified  in  sec.  311  of  the  Code.     Seott  v,  Spencer...  632 
ChUhrie  v.  Brown.* 662 

6.  The  mere  stipulation  of  counsel  that  the  clerk  may  sign 
and  allow  a  bill  of  exceptions  is  not  sufficient  to  confer 
authority  upon  him  to  do  so.    Id, 

6.  The  testimony  taken  at  the  hearing  of  an  application  for 
a  liquor  license,  and  transmitted  to  the  district  court,  be- 
comes a  part  of  the  record,  and  no  bill  of  exceptions  is 
necessary  to  bring  it  before  the  supreme  court  for  review. 
Fawellv.  Egan 482 

Bill  of  Lading^ 

A  bill  of  lading,  though  not  negotiable,  is  assignable.  Gates 
V.  ChicagOf  B.  i&  Q.  R.  Co^ 380 

Bonds.    See  Supbrsbdeas. 

1.  The  statute  having  abolished  private  seals,  an  instrument 
in  the  form  of  a  bond  must  be  deemed  a  simple  contract, 
not  conclusively  importing  a  consideration.  Luce  v.  Foster ^  818 

2.  Want  of  consideration  for  a  bond,  or  the  illegality  therof, 
may  be  shown  by  parol.    Id. 819 

Breach  of  Coyenant.    See  Coybnants. 

Bridges, 

Where  a  county  builds  a  bridge  with  money  realized  from 
precinct  bonds,  the  precinct  is  not  the  owner  of  the  bridge 
in  such  a  sense  as  to  relieve  the  county  from  a  liability  to 
keep  it  in  repair.     IMton  v.  State « 804 

Briefb.    See  Review,  6. 

Brokers*    See  Real  Estate  Agents. 
62 
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Contracts.  See  Assignment,  1.  Equity.  Evidence,  6,  6. 
Insurance.  Landlord  and  Tenant,  1.  Mechan- 
ics' Liens,  6,  7.  Mili^  and  Mill- Dams,  2.  Real 
Estate  Agents,!.  Replevin,  4.  Specific  Per- 
formance.   Vendor  and  Vendee. 

1.  A  metropolitan  city  maj,  pareaant  to  ordinance,  enter 
into  a  contract  for  the  removal  of  garbage.  Snch  a  con- 
tract will  not  be  held  yoid  by  reason  of  a  stipalation 
tbierein  that  the  privilege  thereby  conferred  apon  the 
contractor  is  exclusive.    Smilejf  v.  Mac  Donald 6 

2.  Where  a  written  contract  of  dissolation  of  partnership  re- 
quires a  partner  to  pay  certain  liabilities  not  itemized, 
parol  evidence  may  be  admitted  to  show  the  items  in- 
tended.    Peaks  V.  Lord  ^ 15 

3.  A  petition  describing  in  ordinary  and  concise  lanj^oage 
the  contract  sned  on  and  alleging  compliance  therewith  is 
sufficient  after  trial  of  issnes  framed  withont  question  as 

to  the  sufficiency  of  the  description.     Varsi  v.  Perfect 574 

4.  One  who  refuses  to  perform  the  conditions  imposed  upon 
him  by  the  terms  of  a  contract  cannot  recover  for  a  breach 
thereof  by  the  other  party.  Chicago,  B.  <i*  Q.  B.  Co.  v. 
Cochran 531 

5.  A  person  who  advances  money  in  part  performance  of  a 
contract  and  refuses  to  proceed  cannot  recover  back  his 
payment  where  the  other  party  is  without  fault  and  will- 
ing to  perform.     Lexington  Mill  ^  Elevator  Co.  v,  Neuens,  649 

6.  An  indivisible  promise  founded  upon  two  considerations, 
one  of  which  is  legal  and  the  other  illegal,  cannot  be  en- 
forced.    Lucev.  Foster 619 

Conversations.    See  Witnesses,  2. 

Oonversion.    See  Trover  and  Conversion. 

Conveyances.    See  Vendor  and  Vendee. 

Corporations.  See  Building  and  Loan  Associations 
Schools  and  School  Districts. 

1.  A  cemetery  association  organized  under  sec.  45,  ch.  16, 
Cora  p.  Stats.,  is  a  private  corporation.  Pokrok  Zapadu 
Puhlinhing  Co.  t.  Zizkovaky 65 

2.  Directors  and  managing  officers  of  an  insolvent  private 
corporation  cannot  take  advantage  of  their  position  to  se- 
cure a  preference  for  themselves,  but  are  required  to  share 
ratably  with  other  creditors.     Ltgweraen  v,  Edgecombe 740 

3.  The  right  of  a  corporation  to  bold  title  to  real  estate  or  a 
lien  thereon  can  only  be  attacked  in  a  direct  proceeding 

by  the  sUte.    WatU  v.  Qanii 869 
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Costs.    See  Attorn KY's  Fkkb.    Taxation,  1, 12, 13. 

1.  In  order  to  re'view  the  taxation  of  costs  a  motion  to  retax 
mast  be  filed  in  the  trial  oourt  and  a  ruling  obtained 
thereon.     Shields  v.  Qamhle 850 

2.  Where  one  brings  a  snit  in  the  district  coart  and  recovers 
judgment  for  two  hundred  dollars  he  is  not  entitled  to  re- 
cover costs.    Id, 

3.  Where  an  action  within  the  jurisdiction  of  a  justice  of  the 
peace  is  instituted  in  the  district  court,  the  plaintiff  is  not 

entitled  to  recover  costs.     Pickens  v,  Polk 268 

Guthrie  V,  Brown 655 

4.  A  general  finding  for  plaintifi',  though  for  a  sum  less  than 
two  hundred  dollars,  establishes .  his  right  to  recover  costs 
in  the  district  court  in  an  action  to  foreclose  a  mechanic's 
lien.    Outhriev.  Brown.^ 652 

Co*Suretie8.    See  Nbootiablk  Instruments,  3. 

Counties.     See  Bbidqbs.     Municipal   Corporations, 
Taxation. 

County  Attorneys. 

1.  Counsel  who  sue  for  compensation  for  assisting  the  county 
attorney  in  a  criminal  case  must  prove  their  employment 
was  under  the  direction  of  the  court.  Sands  v.  Frontier 
County  837 

2.  Counsel  employed  to  assist  the  county  attorney  in  a  crimi- 
nal case  are  not  required  to  follow  it  on  change  of  venue  to 
another  county,  and  oonnot  recover  fees  for  unauthorized 
services  rendered  after  the  removal  of  the  cause.     Id. 

County  Boards.    See  Highways,  1, 2. 

County  Clerks.    See  Contempt,  1. 

County  Courts.    See  Judgments,  3,  4. 

1.  It  is  the  duty  of  the  county  judge,  on  the  first  day  of 
each  term,  to  prepare  a  calendar  for  all  the  causes  for  trial 
thereat     Bond  v.  Wycoff 214 

2.  It  will  be  presumed  upon  appeal,  in  absence  of  a  showing 
to  the  contrary,  that  the  county  judge  prepared  his  calen- 
dar according  to  sec  15,  ch.  20,  Comp.  Stats.     Id. 

3.  The  jurisdiction  of  county  courts  depends  upon  sec.  16, 
art  6,  of  the  constitution  and  the  legislative  acts  in  pur- 
suance thereof.     Qladev.  White 336 

4.  An  action  to  contest  the  election  of  a  school  district  ofiicer 
is  not  within  the  jurisdiction  of  a  county  court  Laird  v. 
Leap 834 
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County  Seat.    See  Elections,  1. 

Courts.  See  Actions,  3.  Costs,  3.  County  Courts.  Dis- 
trict Courts.  Evidence,  1.  Judoments,  2.  Jus- 
tice OF  THE  Peace. 

Covenants. 

Breach  of  ooYenant  of  warranty  of  title  to  land  and  for  qaiet 
enjoyment  may  be  established  prima  facie  by  proof  that 
the  covenantee  has  been  evicted  or  kept  out  of  poseeseion 
by  one  in  acta&l  possession  claiming  paramonnt  title. 
Heyn  v.  Ohman 693 

Creditors'  Bill.    See  Fraudulent  Convkyancbs,  4, 5. 

An  action  in  the  nature  of  a  creditor's  bill  may  be  main- 
tained upon  a  judgment  of  the  United  States  circuit  court 
for  the  district  of  Nebraska.    First  Nat.  Bank  of  Chicago  v. 
'  Sloman 350 

Criminal  Law.  See  Bail.  Indictment  and  Informa- 
tion, 2.  Larceny.  Libel.  Municipal  Corpora- 
tions, 1. 

1.  Where  a  plea  in  bar  is  insufficient  in  form,  or  shows  that 
the  facta  alleged  are  not  in  law  a  bar  to  the  prosecution, 
the  state  may  demur ;  otherwise  it  should  join  issue  by 
means  of  a  replication.     Smith  v.  State .*...  356 

2.  By  demurring  to  a  plea  in  bar  the  state  will  be  held  to 
have  ad m  i t ted  all  of  th e  facts  wel  1  pleaded  by  accused.    Id. 

3.  The  state  cannot  deprive  the  accused  of  his  right  to  a  trial 
upon  a  plea  in  bar  by  introducing  evidence  tending  to  con- 
trovert the  facts  therein  alleged  in  connection  with  a  de- 
murrer to  the  plea.     Id. 

4.  A  transcript  of  the  reporter's  notes,  although  accompanied 
by  a  formal  certificate,  is  not  admissible  as  independent 
evidence.     Id. 

5.  A]l  persons  who,  being  present,  aid,  assist,  or  abet  in  the 
commission  of  a  felony  may  be  prosecuted  as  principals 
Hill  V.  State 503 

6.  Objection  by  an  accused  on  the  ground  that  there  has  been 
no  preliminary  examination  should  be  by  a  plea  in  abate- 
ment.    Id. 

7.  In  reviewing  the  rulings  of  the  trial  court  in  receiving  and 
rejecting  evidence,  the  supreme  court  will  confine  its  ex- 
amination to  the  objections  made  at  the  trial.     Id. 

6.  The  extent  of  cross-examination  respecting  the  past  lifo 
of  a  witness,  for  the  purpose  of  affecting  his  credibility, 
rests  in  the  discretion  of  the  trial  court     Id 504 


INDEX.  919 

Oriminal  Law — concluded. 

9.  A  judgment  will  not  be  reversed  because  the  trial  court 
io  a  murder  case  assumed  in  his  charge  material  facts  as 
proved,  where  it  is  clearly  shown  by  the  record  that  they 
were  admitted  by  the  prisoner  at  the  trial.    Id. 

10.  The  giving  of  undae  prominence  to  a  proposition  by  re- 
peating it  in  the  charge  to  the  jury  in  a  criminal  case  is 
not  of  itself  reversible  error,  where  it  is  apparent  that 
there  was  no  controversy  respecting  the  proposition  stated, 
and  where  it  is  clear  that  it  did  not  have  the  effect  to  ex- 
clude other  propositions  from  the  jnry.     Id. 

11.  Where  the  jury  has  been  correctly  charged  npon  all  ques- 
tions, the  fact  that  a  single  proposition  might  have  been 
stated  with  greater  precision  in  a  single  paragraph  is  not 
ground  for  reversal.     Id 505 

12.  Abuse  of  privilege  by  counsel  in  addressing  the  jnry,  to 
be  available  on  error^  must  be  excepted  to  at  the  time.  Id, 

13.  Where  an  attorney  persists  in  an  attempt  to  influence 
the  jnry  by  reference  to  facts  not  in  evidence,  and  by  ap- 
peals to  prejudice,  the  court  should  not  hesitate,  on  mo- 
tion, to  set  aside  a  verdict  in  his  favor,  although  his  con- 
duct may  not  have  been  objected  to  at  the  time.     Id. 

14.  The  jury  must  determine  the  weight  of  evidence  adduced, 
and  its  estimate  thereof  will  not  be  interfered  with,  unless 

it  is  clearly  wrong.   Whitman  v.  State 841 

Crops.    See  Trover  and  Convbrsion,  2. 

Damages.  See  Eminent  Domain,  1,  3-6.  Municipal  Cor- 
porations, 10,  11.  Nsoligencb.  Railroad  Com- 
panies, 1.  Replevin,  3.  Trover  and  Conversion, 
2.    Water  and  Water-Courses,  2. 

1.  In  a  suit  predicated  upon  the  publication  of  a  statement 
which  is  libelous  per  se,  the  plaintiff  need  neither  aver  nor 
prove  special  damages.  Pokrok  Zapadu  Publishing  Co.  v. 
Zizkovsky.. 64 

2.  Where  a  purchaser  ratifies  a  contract  made  through  fraud- 
ulent representatioqs  of  vendor  as  to  the  location  of  lots, 
he  may  recover  the  difference  between  the  value  of  the 
land  and  what  it  would  have  been  worth  if  located  as  rep- 
resented.    Hoockv.  Bowman 83 

3.  Discussion  of  instructions  in  an  action  to  recover  damages 
for  injuries  caused  by  negligence  of  defendant  in  con- 
structing and  maintaining  a  barbed  wire  fence  on  a  high- 
way.    Young  v.  Sage 41 
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DeLmAges—coneluded, 

4.  Where  the  plaintiif  aells  land  of  defendant  under  ezecniion 
npon  a  jndgment  which  the  latter  has  paid,  the  measure  of 
damages  defendant  may  recover  is  the  fair  market  yalue 
of  his  interest  in  the  land  at  the  time  it  was  sold  by  the 
sheriff.     Pope  v.  Bensier 304 

6.  A  petition  to  recover  damages  from  a  railroad  company  for 
negligently  causing  the  death  of  a  brakeman  by  using  de- 
fective appliances  should  contain  averments  of  fact  which 
negative  the  presumption  that  the  injury  was  a  risk  of 
employment     Missouri  P.  B,  Co.  o.  Baxter ^  793 

Deoeit.    See  Fraudulent  Representations.    Vendor  and 
Vendee,  1-3. 
A  petition  in  an  action  to  recover  for  false  representations  in 
selling  a  horse  is  defective  where  it  fails  to  allege  that 
the  purchaser  sustained  damage.     Qilerest  v,  Naniker 564 

Deeds.    See  Equity.    Ven1)or  and  Vendee. 

Deftkult.    See  Judgments,  3,  4.    Justice  of  the  Peace. 

Defect  of  Parties.    See  Review,  25,  26. 

Depositors.    See  Banks  and  Baketno. 

Direoting  Verdict     See   Nbqotiable   Instruments,    1. 
Trial,  2. 

Dismissal.    See  Review,  8,  10,  30. 

District  Courts. 

1.  The  district  courts,  being  courts  of  general  equity  juris- 
diction, are  not  limited  in  the  exercise  of  such  jurisdiction 

by  statute.     Cochran  v,  Cochran Q\% 

2.  A  district  judge  has  the  power  to  hold  court  in  a  district 
other  than  the  one  for  which  he  was  elected,  and  it  will  be 
presumed,  in  case  he  does  so,  that  it  was  at  the  instance 

of  the  judge  of  the  proper  district.    Cox  v.  Peoria  Mfg.  Co.,  661 

Divorce* 

1.  Divorce  laws  should  be  liberally  construed,  but  should  not 
be  used  to  enable  designing  husbands  to  escape  the  per- 
formance of  their  marriage  contract     Cochran  v.  Cochran,  611^ 

2.  A  wife  whose  husband  fraudulently  obtained  a  divorce  may 
recover  alimony  in  an  independent  case  without  praying 
for  a  divorce  or  the  cancellation  of  the  fraudulent  decree. 
Id. 

3.  In  estimating  the  value  of  property  to  determine  the 
amount  of  alimony  that  should  be  awarded  the  vrife,  the 
court  should  consider  the  value  of  the  husband's  estate  at 
the  date  of  the  decree  for  alimony.     Id. 
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Divorce — concluded. 

4.  The  value  of  property  acquired  by  a  hasband  after  di« 
Torce  by  exchanging  for  it  other  property  which  he  owned 
at  the  time  of  obtaining  the  decree  shonld  be  taken  into 
consideration  in  determining  the  amonnt  of  alimony  to 
which  the  wife  is  entitled.     Id 613 

5.  Alimony  should  not  be  awarded  in  installments  during  the 
life  of  a  party.    Id.. 630 

6.  A  court  in  rendering  a  decree  of  divorce  should  not  order 
the  sale  of  specific  real  estate  for  the  payment  of  alimony. 
Nygrenv.  Nygren  408 

7.  A  decree  for  alimony  is  a  lien  upon  real  estate,  the  same 
as  a  judgment  at  law.    Id. 

Drunkenness.    See  Murdbb,  3,  4. 

Duress.    See  Equity. 

Easement.    See  Mills  and  Mill-Dams,  2. 

Elections. 

1.  Ch.  26,  Comp.  Stats.,  confers  no  anthority  upon  an  elector 
of  a  oonnty  to  contest  in  his  own  name  an  election  for  the 
relocation  of  the  county  seat,  and  such  a  proceeding  should 

be  dismissed.     Thofnasv.  Franklin 310,313 

2.  Ballots  cast  are  the  primary  evidence  of  the  result  of  the 
election.     Eendeev.  Bayden^ 760 

3.  The  returns  made  by  the  canvassing  board  to  the  connty 
clerk  are  prima  facie  evidence  of  the  result  of  the  election. 
Id. 

4.  In  the  trial  of  a  contest  the  ballots  cast,  when  indistin- 
guishably  mingled  with  spoiled  ballots,  are  not  competent 
evidence  of  the  result  of  the  election.     Id. 

6.  In  determining  the  result  of  an  election,  spoiled  ballots, 
when  mingled  with  those  cast,  cannot  be  apportioned  be- 
tween the  contestant  and  oontestee  according  to  the  vote 
of  each.    Id. 

Eminent  Domain. 

1.  Municipal  or  other  corporations,  before  taking  private 
property,  must  ascertain  the  compensation  and  make  pay- 
ment.    Livingston  v.  Board  of  County  Commissioners 277 

2.  Where  a  city  opens  a  street  through  private  property,  and, 
to  pay  the  award  for  damages,  assesses  against  that  por- 
tion of  the  land  not  taken  an  amount  in  excess  of  the  bene- 
fits conferred  by  the  improvement,  the  assessment  is  illegal. 
Cainv.  City  of  Omaha.. 120 
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Eminent  lyomBin— concluded, 

3.  In  an  action  against  a  railway  company  for  oonsinicting 
and  maintaining  its  track  in  the  street  in  front  of  the 
bouse  and  lot  of  an  abutting  owner,  the  measure  of  dam- 
ages is  the  depreciation  in  the  market  value  of  the  prop- 
erty thus  damaged.     CkiMgo^B,  dt  Q.  R.  Oo.v.  G*  Connor,..    90 

4.  The  depreciation  in  value  of  the  property  of  an  abutting 
owner  by  reason  of  the  construction  of  a  railway  track  or 
coal  house  in  the  street  in  front  of  his  property  is  the  dif- 
ference in  the  market  value  of  his  lot  immediately  before 
and  after  the  constructions  by  the  company.  Elements  to 
be  considered  in  determining  depreciation  in  value  are  set 
out  in  the  opinion.     Id, 

5.  The  construction  of  a  side  track  in  a  street,  after  condem- 
nation proceedings  and  erection  of  the  railway,  does  not 
constitute  an  additional  burden  to  the  property  of  an  abut- 
ting owner,  and  cannot  be  made  the  basis  of  an  independ- 
ent action  for  damages.    Id, 

6.  The  construction  of  a  coal  house  and  hoisting  apparatus 
by  a  railway  company  in  the  street  in  front  of  the  lot  of 
an  abutting  owner  constitutes  an  additional  burden  to  his 
property  and  may  be  the  subject  of  an  action  for  dam- 
ages.    Id, 

9 

Equity.    See  Building  and  Loan  Associations.    Fsaud- 

ULENT  KePBESENTATIONS.      INJUNCTION. 

Where  coercion  is  not  sufficient  to  amount  to  duress,  but  a 
social  or  domestic  force  is  exerted  on  a  party  which  con- 
trols the  free  action  of  the  will,  and  prevents  voluntary 
action  in  the  making  of  a  contract  or  execution  of  a  deed 
for  real  estate,  equity  may  relieve  against  the  same  on  the 
ground  of  undue  influence.     HartneU  v,  Harinett 23 

Error  Proceedings.    See  Appeal.    Review. 

Estoppel.   SeeBANKS  AND  Banking, 4.   Laches.   Mbghak- 
ics'  Liens,  7. 

1.  Jameson  v.  Kent 416 

Patrick  Land  Co.  v,  Leavenworth.,, 716 

2.  An  estoppel,  to  be  available  as  a  cause  of  action  or  defense^ 
must  be  specially  pleaded.     Nebratika  Mortgage  Loan  Co.  v, 

VanKlo8ter 746 

Salladin  ».  mtchell 865 

3.  Knowledge  of  the  existence  of  a  right  or  defense  and  the 
intention  to  relinquish  it  must  concur  in  order  to  estop  a 
party  by  waiver.     Hamilton  v.  Home  Fire  Ins.  Co 883 
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Sstoppel — concluded, 

4.  A  jadgment  creditor  who  sells  land  of  defendant  on  eze- 
cntion  after  the  latter  paid  the  judgment  is  estopped,  in 
an  action  by  the  land  owner  to  recover  damages,  from  as- 
serting that  the  sheriff's  sale  was  void.    Pope  v.  Bender..,  305 

6.  An  attorney  who  procured  f^om  his  client  a  deed  for  the 
undivided  one-half  interest  in  land  for  services  to  be  ren- 
*dered  in  quieting  title  thereto,  failed  to  record  his  convey- 
ance, brought  snit  in  the  name  of  his  client  and  verified 
the  petition  which  alleged  ownership  in  plaintiff,  is  not 
estopped  ftom  claiming  title  as  against  the  defendant  who 
obtained  from  plaintiff  a  quitclaim  deed  and  dismissal 
of  the  action  with  notice  of  the  attorney's  conveyance. 
Chamberlain  v.  Grimes 706 

Evidence.  See  Bonds,  2.  Burglary.  Covenants.  Crim- 
inal Law,  4.  Elections,  2-6.  Fraudulent  Con- 
veyances, 4,  5.  Indictment  and  Information,  2. 
Mechanics'  Liens,  7.  Murder,  3,  4.  Negotiable 
Instruments,  1 , 2.  New  Trial,  2.  Partnership,  4. 
Replevin,  1.  Taxation,  16,  17.  Trial,  3.  Wit- 
nesses, 2. 

1.  Upon  trial  of  a  person  for  the  violation  of  a  city  ordinance 
the  police  court  may  take  notice  of  the  ordinance;  and 
upon  trial  de  novo  of  an  appeal  from  a  judgment  of  con- 
viction the  district  court  may  take  notice  of  whatever  facts 
the  lower  court  could  have  noticed  judicially.  Foley  v. 
State. 233 

2.  Before  the  testimony  of  a  witness  at  a  former  trial  can  be 
admitted  in  evidence  it  must  be  shown  that  he  is  absent 
from  the  state,  or  without  the  jurisdiction  of  the  court, or 
beyond  the  reach  of  process.     Young  v.  Sage ! 38 

3.  An  affidavit  in  support  of  a  motion  for  a  continuance  may 
be  read  to  the  jury  as  the  testimony  of  an  absent  witness, 
where  the  adverse  party  so  stipulated  in  order  to  procure 
the  overruling  of  the  motion,  notwithstanding  the  facts 
were  slated  in  the  affidavit  in  the  form  of  a  conclusion. 
Blaine  v.  Foyer 709 

4.  The  law  of  a  sister  state  may  be  the  proper  subject  of  ex- 
pert testimony.     Barber  V.  HUdebrand 401 

6.  Parol  evidence  may  be  introduced  to  establish  the  con- 
tract between  a  real  estate  agent  and  his  principal, 
though  it  may  contradict  or  vary  the  terms  of  a  written 
contract  between  the  latter  and  the  purchaser.     Id. 

6.  Parol  evidence  is  inadmissible  to  contradict  or  vary  mate- 
rial terms  of  a  valid  written  contract.  Maitison  v»  Chicago^ 
R,I.  dk  F,  E.  Co 645 
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"EiVidence— concluded, 

7.  A  party  caoDot  testify  to  his  opinion  of  the  amonnt 
of  his  damage,  hnt  the  facts  upon  which  the  court  or  jary 
can  make  such  estimate  are  to  he  given.  Jameson  v.  Kent,  412 

8.  In  a  civil  action,  when  a  fact  may  he  fairly  and  reasonably 
inferred  from  other  and  all  the  facts  and  circumstances 
proved,  it  may  be  taken  as  established.     Chicago,  B.  dt  Q. 

B.  Co,  V.  Hildebrand !..     33 

Exceptions.    See  Bill  of  Exceptions. 

Executions.  See  Attorney  and  Client,  2.  Judicial 
Sales.    Sheriffs  and  Constables,  2. 

1.  It  is  the  duty  of  a  sheriff  under  an  ordinary  writ  of  exe- 
cution to  pay  the  proceeds  directly  to  the  party  entitled 
thereto  and  not  return  the  money  into  court  Luce  v.  Foster  819 

2.  A  sheriff  with  the  consent  of  plaintiff  may  lawfully  agree 
to  pay  the  proceedsof  an  execution  sale  to  a  third  person. 
Id, 

3.  Where  a  debtor  pays  a  judgment  and  the  creditor  fails  to 
satisfy  the  lien,  but  subseqnently  causes  the  former's  land 
to  be  sold  on  execution,  the  owner  of  the  land  may  treat 
the  sale  as  void,  or  sue  the  judgment  creditor  for  the  value 

of  the  land.     Pope  v.  Bensier 304 

Exemption. 

One  may  lawfully  sell  unexempt  property  for  the  purpose  of 
investiDg  the  proceeds  in  property  which  is  exempt  under 
the  statute.     Cox  v.  Peoria  Mfg,  Co 670 

Extradition. 

1.  Authority  of  court  in  Tidbeas  corpus  proceedings  by  a  fugi- 
tive arrested  on  a  warrant  issued  under  a  reqni»ition  from 
another  state,  to  consider  the  evidence  taken  at  the  pre- 
liminary hearing  to  ascertain  its  sufficiency  to  sustain  the 
charge  in  the  information  or  support  the  finding  of  the  ex- 
amining magistrate.     In  re  Van  Sceiver 772 

2.  In  such  a  case  the  fact  that  an  indictment  was  found,  or 
information  filed,  is  prima  facie  evidence  that  the  act 
charged  is  a  crime  in  the  state  where  (he  offense  was  com- 
mitted.    Id. 

Factors  and  Brokers.    See  Real  Estate  Agents. 

False  Representations.    See  Deceit.    Vendor  and 
Vendee,  1-3. 

Fees.  See  County  Attorneys,  2.  Intoxicating  Liquors,  8. 
License.  Sheriffs  and  Constables.  Taxation, 
12, 13. 
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Eenoes.    See  Railboad  Companies,  1. 
Findings.    See  Tbial.  7. 
Fire  Insurance.    See  Insurance. 
Fires.    See  Neqliobnce. 

Forcible  Entry  and  Detainer. 

1.  The  only  finding  of  fact  that  can  be  made  in  a  forcible 
detainer  case  is  whether  or  not  the  defendant  is  guilty  of 
forcibly  detaining  the  premises.     Stover  v.  Hazelbaker 393 

2.  The  only  judgment  that  can  be  pronounced  in  a  forcible 
detainer  case  is  that  plaintiff  have  restitution  of  the 
premises,  or  that  the  action  be  dismissed.     Id. 

Foreclosure.    See  Mechanics'  Liens. 

Foreign  Laws.     See  Evidence,  4.     Yoluntaby  Assion- 

MBNTS,  1. 

Forfeiture.    See  Building  and  Loan  Associations. 

Franchises.    See  Contbacts,  1. 

Fraud.     See  Insubancb,  3.     Judicial  Sales.     Sales,  1. 
Vendob  and  Vendee,  1-3. 

Fraudulent  Conveyances.    See  Attachment,  5. 

1.  Bedford  V.  Van  Cott 229 

2.  An  intention  to  defraud  should  not  be  inferred  from  the 
mere  fact  that  by  pledging  his  personal  property  aud 
mortgaging  his  real  estate  a  debtor  has  given  a  preference 

to  one  or  more  creditors.     Eobinaon  v.  Foot 156 

3.  Discussion  of  evidence  tending  to  show  that  property  was 
conveyed  to,  and  held  by,  the  wife  in  fraud  of  the  rights 
of  her  husband's  creditors.  First  Nat,  Bank  of  Chicago  v. 
Sloman 355 

4.  Evidence  that  a  wife,  twenty  years  prior  to  the  trial,  had 
furnished  part  of  the  purchase  money  for  land  sold  to  her 
husband,  was  held  insufficient  to  establish  in  her  favor  a 
lien  upon  or  interest  in  the  land  in  an  action  by  his  judg- 
ment creditors  to  subject  it  to  the  payment  of  their  claims, 
the  land  having  been  conveyed  to  the  debtor's  wife. 
Brotonell  v.  Stoddard 178 

6.  In  such  a  case  to  establish  an  equity  in  favor  of  the  wife  it 
must  appear  that  she  furnished  the  money  as  claimed. 
There  must  be  evidence  to  overcome  the  presumption  of 
an  advancement  and  the  presumption  of  bad  faith  in  the 
transfer  to  her.     Id. 

6.  A  purchase  of  property  of  an  insolvent  debtor,  with  in- 
tent to  aid  in  hindering,  delaying,  or  defraudins  his  cred- 
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itora,  is  void  as  to  such  creditiori,thongh  a  fall  consideration 
was  paid  for  the  property.     Hedrich  v.  Strausn 485 

7.  To  oonstitnte  one  an  innocent  purchaser  of  property  sold 
for  the  purpose  of  defranding  the  creditors  of  the  vendor, 
the  whole  consideration  most  be  paid  before  the  purchaser 
had  notice  of  the  frandnlent  intent     Id. 

Fraudulent  Representations. 

Where  a  party  intentionally  misrepresents  a  material  fact 
or  prodoces  a  ialse  impression  with  the  purpose  of  obtain- 
an  undue  advantage  of  another,  it  amounts  to  a  fraud,  to 
remove  the  effects  of  which  equity  affords  a  remedy.  Go/- 
Imoay  V,  MerchanU  Bank  of  Neligh 259 

Garbage.    See  Municipal  Corporations,  2. 

Garnishment.    See  Attachment,  2.    Interpleader. 

Habeas  Corpus.    See  Extradition. 

1.  Habeas  carpus  proceedings  can  only  be  reviewed  in  the  su- 
preme court  by  petition  in  error.    In  re  Van  Scierer.^ 773 

2.  A  motion  for  new  trial  and  a  ruling  thereon  are  necessaiy 
to  a  review  of  habeas  corpus  proceedings.     Id, 

3.  Sec.  902  of  the  Code,  reciting  that  notil  the  legislature  shall 
otherwise  provide,  the  Ck>de  shall  not  affect  proceedings  on 
habeas  corpus^  applies  to  procedure  on  application  for  the 
writ,  and  not  to  the  manner  of  review.     Id, 

Harmless  Error.    See  Review,  32. 

Herd  Law.    See  Arbitration. 

Highways.    See  Bridges. 

1.  A  petition  is  not  essential  to  confer  jurisdiction  upon  the 
county  board  to  open  section  line  roada  Rose  v,  Wash- 
ington County 1 

2.  The  only  limitation  upon  the  discretion  of  the  county 
board  in  opening  section  line  roads  is  the  compensation  for 
taking  or  damaging  private  property.     Id, 

3.  Whero  the  travel  upon  a  highway  has  romained  substan- 
tially unchanged  it  is  sufficient  to  establish  adverse  user, 
even  though  at  times,  to  avoid  obstructions,  there  may 
have  been  a  slight  deviation  from  the  common  way.  Nel- 
son V.  Jenkins ^ 133 

Homestead.    See  Specific  Performance,  2. 

Defendants  who  fail  to  assert  their  homestead  right  before 
sale  of  the  promises  on  execution  will  be  deemed  to  have 
waived  it     Brownell  v.  Stoddard 176 
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Homicide.    S«e  Murder. 

Husband  and  Wife.    See  Fraudulent  Conveyances,  3-5. 
Witnesses,  1. 

1.  A  wife's  contract  to  convey  land  to  ber  hnsband  cannot  be 
enforced  wbere  it  was  made  without  consideration.    Greene 

V,  Oreene « 634 

2.  A  married  woman  may  mortgage  ber  separate  estate  to  se- 
cure the  individual  debt  of  her  husband,  and  a  loan  to 
him  is  a  sufficient  consideration.    Watts  v.  OantL 869 

3.  A  married  woman  who  mortgages  her  separate  estate  to 
secure  a  debt  of  her  hnsband  is  a  surety  for  him  to  the  ex- 
tent  of  the  property  mortgaged.    Id, 

4.  A  court  of  equity  will  entertain  an  action  brought  for  ali- 
mony alone,  though  no  divorce  or  other  relief  is  sought, 
where  the  wife  is  separated  from  the  husband  without 
her  fault     Cochran  v»  Cochran 612 

6.  A  wife  whose  husband  deserted  her  and  obtained  a  di- 
vorce without  her  knowledge  may  recover  alimony  in  an 
independent  action  without  allying  that  she  or  her  chil- 
dren are  in  actual  need  of  support.    Id. 

Indemnity  Bonds.    See  Principal  and  Surety,  2,  3. 

Indictment  and  Information.     See  Criminal  Law,  1. 
Murder,  1,  2. 

1.  An  information  in  police  court  for  the  yfolation  of  a  city 
ordinance  need  not  set  out  the  ordinance.     Foley  r.  State^  233 

2.  Where  prosecution  by  information  has  been  establishefl 
by  law,  an  information  as  evidence  is  entitled  to  the  same 
weight  as  an  indictment    In  re  Van  Sciever, 773 

Infancy.    See  Railroad  Companies,  5, 6. 

The  rule  of  law  as  to  the  contributory  negligence  of  a  child 
is  that  it  can  only  be  expected  and  required  to  exercise 
that  degree  of  care  and  discretion  which  a  child  of  its  age 
would  ordinarily  and  naturally  use  and  exercise  under 
similar  circumstances.     Omaha  dt  B.  F.  B.  Co.  v.  Cook,.,.,  577 

Information.    See  Indictment  and  Information. 

Injunction. 

1.  Injunction  should  not  be  granted  where  complainant  fails 
to  show  that  he  is  liable  to  saffer  irreparable  iDJury,  or 
that  he  is  without  a  full  and  adequate  remedy  at  law. 
FAilemiUer  Ice  Co,  v.  Outhrie 239 

2.  Irreparable  injury  defined.     Id. 

3.  A  taxpayer  may  maintain  an  action  to  restrain  city  offi- 
cers from  paying  illegal  salaries,  notwithstanding  the  issues 
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in  the  case  may  involTe  a  decision  of  the  particular  clan 
to  which  the  city  belongs.  City  of  South  Omaha  v.  Tax- 
payer^a  League.,,,,, • 671 

Insanity.    See  Mubdeb,  3,  4. 

Insolvency.    See  Banks  and  Banking,  5.    Tbusts,  1. 

YOLUNTABY  ASSIGNMENTS. 

Instructions.    See   Cbiminal  Law,    10,   11.    Bailboad 
Companies,  3,  4.    Review,  14-18. 

1.  Objections  to  instructions  should  be  pointed  out  in  a  mo-^ 
tion  for  a  new  trial.  A  failure  in  that  regard  preTcntsre- 
Tiew.     Peaks  V,  Lord... 15 

2.  It  is  not  error  to  refuse  an  instruction,  the  substance  of 
which  has  already  been  given.     y<mfi^  v.  Sage 37 

3.  Where  the  facts  of  a  case  call  for  the  application  of  a  limi- 
tation of  a  general  rule  of  law,  an  instruction  simply  stat- 
ing the  general  rule  is  not  erroneous  if  other  instructions 
correctly  state  the  limitation.  Omaha  Fair  dt  Exposition 
Aaaoeiaiion  V.  Missouri  P.  B.  Co 105 

4.  It  is  not  error  to  refuse  an  instruction  which  states  to  the 
jary  an  inference  of  fact,  to  be  drawn  from  the  evidence, 
and  no  rule  of  law.     Id. 

6.  A  party  cannot  complain  because  the  court  submitted  to 
the  jury  the  issue  he  requested.     Id. 

6.  Instructions  to  the  jury  must  be  considered  together,  and 
if  then  they  state  the  law  applicable  to  the  facts  and  the 
issues  made  by  the  pleadings.  It  is  sufficient.  Nelson  v. 
Jenkins 133 

7.  A  party  who  complains  that  an  instruction  does  not  fully 
state  the  issues  must  request  one  which  is  complete.     Barr 

V,  City  of  Omaha • 341 

8.  Objections  to  instructions  should  be  presented  by  motion 
for  a  new  trial.    Id. 

9.  Instructions  will  not  be  reviewed  unless  excepted  to  when 
given.     Id, 

10.  Instructions  will  not  be  reviewed  where  they  are  not 
pointed  out  in  the  motion  for  a  new  trial  and  petition  in 
error.     Hedrickv,  Strauss 485 

11.  A  judgment  will  not  be  reversed  because  of  conflicting  in- 
structions when  the  instr action  least  favorable  to  the  party 
oomplalDing  was  more  &vorable  than  the  law  warzanto. 
Luce  V.  Foster 819 
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12.  It  is  discretioiiarj  with  the  trial  ooart  to  give  or  refuse  an 
instmctioii  oootaining  a  list  of  authorities.  8hieid$  v. 
Gamble 654 

InsiLrance. 

1.  A  condition  in  a  policy  fixing  the  location  of  the  property 
insared  may  he  waived  hy  the  oompaoy,  hnt  such  waiver 
must  he  pleaded.     BurlinffUm  Ins.  Co.  v.  Campbell 209 

2.  Where  a  policy  provides  that  the  company  shall  not  be 
liable  after  the  removal  of  insured  personalty  and  re- 
quires any  waiver  of  the  terms  to  be  indorsed  on  the  con- 
tract, oral  consent  to  removal  by  one  who  issued  the  pol- 
icy, but  who  was  not  an  agent  when  he  consented,  does 
not  bind  the  company,  and  removal  of  the  goods  without 
written  consent  avoids  the  contract.     Id 208 

3.  Under  a  policy  which  declares  that  fraud  by  false  swear- 
ing shall  cause  a  forfeiture,  an  insured  who,  after  loss, 
procures  copies  of  invoices,  raises  the  amounts  of  pur^ 
chases,  verifies  the  invoices  by  affidavit  and  presents  them 
to  the  company,  cannot  recover,  where  the  value  of  the 
goods  is  less  than  the  insurance.     Home  Ina.  Co,  v.  Winn,,.  331 

4.  Effect  of  falsely  representing  to  insurer  the  value  of  goods 
destroyed  by  fire.     Liberty  Ine.  Co.  v.  Ehrlich 655 

5.  After  loss  a  demand  by  the  company  for  an  arbitration 
under  the  provisions  of  the  policy  is  a  waiver  of  formal 
proof  of  loss.     Home  Fire  Ine,  Co.  v.  Bean 537 

6.  The  petition  discussed  in  the  opinion  held  to  contain  a 
sufficient  demand  for  arbitration.     Id. 

7.  Where  realty  has  been  wholly  destroyed,  any  provision  of 
the  policy  limiting  the  loss  to  less  than  the  amount  of  in- 
surance written,  is  void  as  being  in  conflict  with  the  val- 
ued policy  act  (Sec.  43,  ch.  43,  Comp.  Stats.)    Id. 

8.  A  provision  in  a  policy  that  no  action  for  a  loss  shall  be 
maintained  until  arbitrators  have  made  an  award  fixing 
the  amount  due  insured,  is  void.     Id. 

9.  Where  a  policy  is  made  a  part  of  the  petition  and  is  ad- 
mitted by  the  answer,  the  facts  stated  therein  become  a 
part  of  the  record.     Id. 

10.  In  an  action  by  a  mutual  insurance  company  to  recover 
assessments,  a  member  cannot  maintain  as  a  defense  the 
refusal  of  the  auditor  of  state  to  issue  the  company  a  cer- 
tificate of  authority  to  continue  business.  Burmood  v. 
Farmers  Union  Ina.  Co. 598 

63 
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11.  It  is  DO  defense  in  a  suit  to  reooTsr  assessments  that  the 
compaDj  contracted  to  use  its  inflaenoe  to  indnce  its  mem- 
bers to  insure  in  another  company.    Id, 

12.  A  mutual  insurance  contract  providing  for  cancellation 
thereof  by  payment  of  all  assessments  and  a  fee,  cannot 
be  annulled  by  a  member  who  pays  the  fee  and  surrenderB 
the  contract  but  fails  to  pay  assessments  doe.    Id. 

Interest.    See  Taxation,  1. 

Interpleader 

Where  a  railway  company  files  a  bill  of  interpleader,  all 
parties  interested  yielding  to  the  proceeding  and  aaeertiog 
their  claims,  the  funds  inyolved,  when  created  by  em- 
ployes of  one  who  contracted  to  transfer  freight  for  the 
company,  and  afterwards  assigned  the  contract,  should 
be  distributed  as  if  the  employes  had  been  permitted  to 
secure  their  wages  by  garnishment.  Union  P.  R.  Co,  v. 
Douglas  County  Bank^ 469 

Interstate  Commerce.    See  Intoxicating  Liquors,  6. 

Intoxicating  Liquors. 

1.  In  an  action  on  the  bond  of  a  8a1oon*keeper  the  fact  essen- 
tial to  be  shown  is  the  disqualification  to  support  those 
entitled  thereto,  caused  or  contributed  to  by  sales  of  in- 
toxicating liqnors  to  one  upon  whom  legally  devolves  the 
duty  of  furnishing  sneh  support     Chmelir  v.  Sawyer 36^ 

2.  In  such  a  case  the  disqualification  to  furnish  plaintiffs 
support  may  be  either  partial  in  effect  or  limited  in  dnra- 
tion  by  reason  of  physical  disability,  or  it  may  become 
complete,  as  by  death.    Id, 

8.  Whether  or  not  the  disqualification  alleged  as  partial,  lim- 
ited, or  complete  was  contributed  to  by  any  or  all  of  the 
defendants  is  a  question  of  fact  to  be  determined  by  the 
jury  upon  consideration  of  all  the  evidence  adduced.    Id, 

4.  An  appeal  from  the  decision  of  a  Tillage  board  on  an  ap- 
plication for  a  license  must  be  heard  upon  the  testimony 
taken  before  the  board  and  transmitted  to  the  district 
court.  Fowell  V,  Egan ASEt. 

6.  Members  of  a  village  board  who  sign  a  petition  for  a 
liquor  license  are  disqualified  from  acting  on  the  applica- 
tion, and  their  disqiialification  is  not  removed  by  erasing 
their  signatures.     Id, 

6.  Where  bottles  of  intoxicating  liquors  are  separately  put  up 
in  paper  boxes,  sealed,  placed  iu  a  wooden  box  and  shipped 
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by  the  owner  from  Missoari  to  his  agent  in  Nebraska,  the 
wooden  box  Is  the  original  package;  and  sales  of  the 
sealed  packages,  separately,  without  a  license,  are  viola- 
tions of  law.     Haley  V,  State 656 

7.  A  license  issued  without  the  two- weeks  statatory  notice 
will  be  held  void  even  in  a  collateral  proceeding.     Zielke 

V.  State 760 

8.  A  license  issned  without  payment  in  full  of  the  fee  pre- 
scribed therefor  is  void.     Id, 

Intoxication.    8ee  Murder,  3,  4. 

Jeopardy. 

If,  after  the  jury  has  been  sworn  and  the  jeopardy  thus  be- 
gun, the  court  without  sufficient  cause  discharges  it  with- 
out a  verdict,  this  in  law  is  equivalent  to  an  acquittal. 
8mUh  V.  State 358 

Judges.    See  District  Courts. 

Judgments.    See  Diyoroe,  6.    Executions,  3.    Fraudu- 
lent CONYEYANCBB,  4,  5.      JUSTICE  OF    THE  PeACE. 

Mechanics'  Liens,  10, 16.    Pleading,  8.    Kkview, 
28. 

1.  A  party  who  consents  to  the  entry  of  a  judgment  cannot 
allege  error  in  the  proceedings.     Weander  v.  Johnson 117 

2.  The  judgments  of  United  States  courts  for  Nebraska  may 
be  treated,  for  many  purposes,  as  domestic  j  udgments.  First 
Nat  Bank  of  Chicago  V.  Sloman 350 

3.  In  the  county  court,  in  a  case  not  within  the  jurisdiction 
of  justice  courts,  plaintiff  is  entitled  to  have  default  of 
defendant  enteped  where  the  answer  is  not  on  file  the  first 
day  of  the  term.    Bond  v.  Wycoff 215- 

4.  A  motion  to  set  aside  a  judgment  by  default  must  be  ac- 
companied by  an  answer  showing  a  meritorious  defense. 
Id, 

5.  A  defendant  who  asks  the  affirmative  aid  of  a  court  of 
equity  to  relieve  him  from  a  judgment  must  aver  and  prove 
a  meritorious  defense  to  the  action  in  which  it  was  ren- 
dered.    Pilger  V.  Torrence 903^ 

6.  A  judgment  non  obstante  veredicto^  under  sec.  440  of  the 
Code,  can  only  be  rendered  when  the  pleadings  of  the 
party  who  recovered  the  verdict  confess  facts  eutitliog  the 
other  party  to  judgment.     Manning  v.  City  of  Orleans 712 

m 

7.  Where  the  verdict  is  not  sustained  by  the  evidence,  the 
remedy  is  by  motion  for  a  new  trial,  and  not  by  motioE 
for  judgment  non  obstante  veredicto.     Id. 
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8.  There  being  no  motion  for  a  new  trial  in  a  case  where  sec 
440  of  the  Code  does  not  apply,  judgment  should  be  ren- 
dered on  a  general  verdict.     Id. 

Judicial  Notice.    See  £vIDK^'CK,  1. 

Judicial  Sales.    See  Damages,  4. 

A  parchaser  of  realty  at  a  yalid  sale  takes  a  title  which  can- 
not be  as5tailed  because  of  fraud  in  a  prior  transfer  of  the 
decree.     Hohinsonv.  Foot * 156 

Jurisdiction.    See  Attachment,  2.    County  Courts,  3,  4. 
Keview,  9. 

Jury.    See  Rkvikw,  37. 

The  provision  of  the  Criminal  Code  making  conscientious 
scrapie^  against  capital  punishment  n  ground  of  challenge 
in  murder  cases  was  not  repealed  by  the  amendment  of 
1893,  giving  the  jury  discretion  to  fix  punishment     HUl  v. 
State 504 

Justice  of  the  Peace. 

1.  A  judgment  rendered  against  defendant  in  his  absence 
should  be  set  aside  by  the  justice  when  the  former  his 
complied  with  sec.  1001  of  the  Code.  Smith  v.  Rirerside 
Park  Association 372 

2.  On  motion  to  open  a  judgment  by  default,  the  j  nstice  must 
fix  the  time  and  place  of  hearing  before  defendant  can  be 
held  to  a  compliance  with  the  provision  of  sec.  1001  of 
the  Code  requiring  notice  to  plaintiff.     Jd, 

Iiaborers'  Liens.    See  Assignment. 
Ijaches. 

A  vendor  cannot  shield  himself  fpom  the  conseqnences  of 
falsely  representing  the  character,  quality,  or  location  of 
property,  by  interposing  against  the  vendee  the  plea  of 
laches.     Hoockv.  Bowman 81 

liandlord  and  Tenant.    See  Mechanics'  Liens,  15-17. 

1.  Where  land  is  leased  for  a  portion  of  the  crops,  the  land- 
lord relinquishes  his  share  thereof  by  accepting  from  his 
tenant  the  rent  in  money.     Connor  v.  Shncker 656 

2.  Acceptance  of  rent  which  falls  due  after  the  landlord  de- 
clares a  forfeiture  of  the  lease  for  non-payment,  operates 
as  a  waiver  of  his  right  to  insist  upon  a  forfeiture  because 

of  the  tenant's  default.     Stover  v.  Haztlbaker 393 

3.  Without  an  express  contract  a  landlord  is  neither  bound  to 
repair  leased  premises  nor  pay  for  repairs  made  by  his  ten- 
ant.    Turner  V.  Townsend 376 
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4,  A  tenant  cannot  recover  from  the  landlord  the  expense  of 
restoring  a  window  destroyed  by  a  storm  where  the  lease 
provides  that  the  premises  shall  be  surrendered  in  as  good 
condition  as  when  entered  npon  by  the  tenant,  loss  by  fire 
or  inevitable  accident  excepted.    Id, 

Larceny. 

1.  Proof  of  the  valne  of  the  property  stolen  must  be  made 
by  at  least  one  witness  shown  to  possess  knowledge  of  the 
valne  concerning  which  he  is  called  npon  to  testify.  Ed- 
monds V,  State • ^ 684 

2.  A  conviction  cannot  be  sustained  upon  a  mere  estimate  by 
the  jury  of  the  value  of  the  stolen  property.     There  must 

be  a  definite  finding.     McOormick  v.  State, 866 

Lease.    See  Landlord  and  Tenant.    Trusts,  2. 

Libel.    See  Set-Off  and  Gounteb-Claim,  2. 

1.  Any  written  or  printed  statement  which  falsely  and  ma- 
liciously charges  another  with  the  commission  of  an  in- 
dictable, criminal  offense  is  llbelousi^er  ae,  Pobrok  Zapadu 
Publishing  Co,  v.  Zizkovsky 64 

2.  In  determining  whether  the  words  of  a  publication  are 
libelous  the  courts  will  construe  the  language  used  in  its 
ordinary  and  popular  sense.     Id, 

3.  To  make  the  truth  of  the  statement  a  defense  it  must  ap- 
pear that  the  publication  alleged  to  be  libelous  was  made 
with  good  motives  and  for  justifiable  ends.    Id 66 

4.  A  communication  is  privileged  when  made  in  good  faith, 
in  answer  to  one  having  an  interest  in  the  information 
sought.     Id.  % 

6.  A  communication  is  privileged  when  volunteered  to  a  per- 
son interested,  where  it  was  the  reasonable  duty  of  the  in- 
formant to  make  the  statement.     Id, 

6.  The  secretary  of  an  incorporated  cemetery  association  is 
not  a  public  officer  in  such  a  sense  as  to  justify  a  person, 
en  the  ground  of  privileged  communication,  in  publishing 
a  statement  charging  the  secretary  with  embezzling  the 
funds  of  the  association.     Id. 

7.  Where  the  publication  charges  the  plaintiff  with  the  com- 
mission of  a  crime,  the  law  presumes  that  he  is  innocent, 
and  the  presumption  becomes  conclusive  where  the  de- 
fendant does  not  plead  the  truth  of  the  charge.     Id. 

5.  Whether  a  publication  was  maliciously  made,  and  whether 
it  was  an  injury  to  the  plaintiff,  are  questions  of  fact  for 
the  jury.    Id, 
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9.  In  abaenoe  of  eyidence  the  law  presomes  that  a  publication 
'  charging  a  crime  was  malicioasly  made.     Id. 

10.  It  is  no  defense  that  the  publisher  beHe?ed  the  charges 
made  by  him  were  tme.     Id. 

11.  It  is  no  defense  that  the  writing  waA  a  repetition  of  pre- 
vious oral  publications  and  that  the  defendant  was  induced 

to  make  it  by  acts  of  the  person  defamed.    Vallery  v.  State^  123 

12.  A  school- district  meeting  called  for  the  purpose  of  reoeiy- 
ing  charges  against  teachers  is  not  an  occasion  of  absolute 
privilege,  and  the  defendant  is  liable  for  the  publication 
therein  of  a  libel  against  a  teacher,  at  least  on  proof  of 
express  malice.    Id 124 

13.  Sentence  imposing  fine  of  five  hundred  dollars  and  im- 
prisonment for  six  months  held  not  excessive.     Id. 128 

Iiioense.  6ee  Intoxicating  Liquors.  Mills  and  Mill- 
DamR)  2. 

1.  An  ordinance,  within  the  power  of  the  city,  to  regulate 
the  prod  notion  and  sale  of  milk,  will  be  upheld  when  in- 
tended as  a  police  regulation,  and  the  revenue  derived 
therefrom  is  not  disproportionate  to  the  cost  of  issuing  the 
license  and  the  regulation  of  the  business.  LitUtfidd  v. 
SUlU 223 

2.  While  the  courts  have  power  to  inquire  into  the  reason- 
ableness of  the  fee  exacted  in  the  exercise  of  the  power  to 
regulate  a  business,  considerable  latitude  will  be  allowed 
for  the  exercise  of  legislative  discretion.     Id. 

Iiiens.  See  Assignment.  Divobcb,?.  Fraudulent  Con- 
veyances, ;4, 5.  Mortgages.  Taxation.  Volun- 
tary Assignments,  2. 

liimitation  of  Actions. 

1.  An  action  against  a  railway  company  for  damages  for  oon- 
strncting  its  tracks  in  the  street  in  front  of  plaintiff's 
dwelling  is  barred  after  four  years  from  the  time  the  com- 
pany occupied  the  street.  Chicago ,  B.  dt  Q.  B,  Co.  v. 
O'Connor 90 

2.  Right  of  action  of  an  abutting  owner  against  a  railway 
company  for  damages  caused  by  the  erection  of  a  coal 
house  and  hoisting  apparatus  in  the  street  in  front  of  his 
property  is  barred  in  four  years  from  the  construction 
thereof.     Id 91 

3.  The  limitation  of  two  years  for  recovery,  under  sec.  5198, 
Rev.  Stats.  U.  S.,  of  the  penalty  for  taking  nsnrious  in- 
terest, dates  from  the  actual  payment  of  the  usury  and  not 
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from  the  bank's  re8er?ation  of  it  from  an  original  loan  by 

way  of  disconnt.      Smith  v.  First  Nat.  Bank  of  Crtte 687 

Lanham  v.  First  NaL  Bank  of  Crete 757 

JCalioe.    See  Libel,  8, 12. 

JCandamus.    See  Municipal  Corporations,  7. 

1.  Proceedings  to  punish  respondent  for  disobedience  of  order. 
McAleese  V,  State 886 

2.  Citizens  and  taxpayers  may  maintain  an  action  to  com- 
pel the  county  commissioners  to  repair  a  bridge  built  by 
the  county  with  proceeds  of  the  bonds  of  a  precinct.     Dut- 

ton  V,  State 804 

Harriage  and  Divorce.    See  Divorob. 
Married  Women.    See  Witnesses,  1. 

Master  and  Servant. 

1.  A  servant  by  his  contract  of  employment  assumes  the  ordi- 
nary risks  and  dangers  incident  thereto.     Missouri  P.  B, 

Co.  V,  Baxter 793 

2.  The  law  does  not  require  an  employer  to  furnish  the  new- 
est or  safest  tools,  machinery,  or  appliances  for  the  safety 
oi  servants.     Id, 

3.  Where  a  servant  continues  to  use  appliances  which  are 
obviously  defective,  he  thereby  assumes  the  risk,  unless  he 
is.  induced  to  continue  by  the  master's  promise  to  remedy 
the  defect.     Id. 

Maxims. 

**Caveat  emptor  ^^  applies  to  purchaser  at  tax  sales.  Adams  v. 
Of*good  461 

Mechanics'  Liens.    See  Costs,  4. 

1.  A  copy  of  a  contract  by  a  subcontractor  is  not  a  necessary 
part  of  his  sworn  statement  and  claim  for  a  lien.  It  is 
unnecessary  to  set  forth  in  the  statement  the  ownership  of 
the  property.     Oarlichs  v.  DonneUy., 57 

2.  Where  the  itemized  account  filed  with  the  sworn  state- 
ment and  claim  for  a  lien  shows  when  the  furnishing  of 
labor  or  material  began  and  ended,  it  is  not  essential  that 
those  facts  should  be  restated.     Id. 

3.  In  a  foreclosure  suit  where  the  owner  fails  to  answer  the 
cross-petition  of  a  co-defendant  who  claims  a  lien,  the 
former  cannot,  upon  appeal,  object  to  the  correctness  of  the 
decree  in  favor  of  the  cross-petitioner,  except  as  to  the 
amount  of  the  finding.     Barnacle  v,  Henderson 169 
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4.  When  a  person  entitled  to  a  lien  takes  the  note  of  the 
owner  for  the  amount  dae,  there  is  no  conclusive  presnrop- 
tion  that  it  was  given  or  accepted  in  payment  of  the  debt; 
neither  does  the  law  presnnie  that  the  payee  of  the  note 
thereby  intended  to  waive  his  ri;;ht  to  a  lien.    Barnacle  v. 

Henderson 16^ 

Union  Stock  Yards  State  Bink  v.  Baker 880 

5.  Whether  a  note  for  the  amount  due  for  labor  or  material 
was  accepted  in  payment  of  the  debt,  and  whether  the 
payee  intended  to  waive  his  right  to  a  lien,  are  questions 
of  fttct  to  be  determined  from  the  evidence.  Barnacle  v. 
Htnderson 16^ 

6.  Where  the  contract  for  the  erection  of  an  improvement  is 
in  writing  it,  or  a  copy,  mast  be  filed  with  the  account  of 
items.     Id, 

7.  Under  an  oral  contract  for  the  erection  of  an  improvement 
a  mistake  in  ailing  in  the  affidavit  filed  with  theticcount 
of  items  that  the  contract  was  in  writing  does  not  estop 
the  plaintiff  in  a  suit  to  foreclose  the  lien  from  alleging 
and  proving  that  the  contract  was  verbal,  nor  render  the 
acconnt  incompetent  as  evidence.     Id. 

8.  One  who  purchases  real  estate  during  the  life  of  a  lien 
thereon  is  a  necessary  party  in  an  action  to  foreclose  the 
lien.     Pickens  V.  Polk 267 

9.  An  owner  who  sells  the  premises  after  contracting  for  im- 
provements for  which  a  lien  has  been  filed  is  not  a  neces- 
sary party  to  a  foreclosure  suit     Id, 

10.  A  personal  judgment,  under  proper  pleadings,  service, 
and  proof,  in  a  foreclosure  suit,  may  be  entered  against  a 
former  owner  who  contracted  for  improvements  and  sub- 
sequently sold  the  property.     Id, 

11.  Where  the  owner  sells  the  premises  to  a  non-resident  after 
a  lien  attaches,  the  first  publication  of  notice  to  the  latter 
of  foreclosure  proceedings  must  be  made  within  two  years 
from  the  time  the  lien  was  filed.     Id. 

12.  Service  of  summons  upon  a  former  owner  who  contracted 
for  improvements  and  subsequently  sold  the  premises  to  a 
non-resident  after  a  lien  attached  is  not  a  commencement 
of  a  foreclosure  suit,  although  the  petition  naming  both 
as  defendants  was  filed  and  summons  issued  before  the 
lien  expired.     Id, 

13.  A  subcontractor  may,  without  pr^udioe  to  his  rights, 
postpone  the  filing  of  his  lien  until  toward  the  end  of  the 
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time  limited  for  that  purpoee.     Bohn  Stuh  A  Door  Co.  v. 

Caoe. 281 

14.  Under  an  entire  contract  for  the  erection  of  haildings  on 

lots  not  oontignoQS  to  each  other,  one  claim  may  attach  to 

hoth  improved  properties  where  the  claimant  has  oon- 

tribnted  material  or  labor  to  both.     Id. 
16.  A  lien  cannot  attach  by  virtne  of  a  contract  with  a  mere 

tenant  of  the  premises.    Moore  v.  Vaughn. 696 

16.  Where  a  tenant  moves,  npon  leased  premises,  a  honse  be- 
longing to  his  landlord  and  contracts  for  the  erection  of  ad- 
ditions thereto,  material-men  who  make  the  improve- 
ments and  file  a  lien  are  not  entitled  to  a  decree  to  sever 
the  buildings  and  sell  the  additions.     Id, 

17.  In  such  a  case  a  lien  can  only  attach  to  the  tenant's  inter- 
est in  the  premises.     Id. 

18.  Priority  of  purchase  money  mortgages  and  mortgages 
given  to  secure  loans  for  making  improvements  as  against 
mechanics'  liens.     Patrick  Land  Co.  v.  Leavenworth 715 

Metropolitan  Cities.    See  Municipal  Cobporations. 

Mills  and  Mill-Dams.    See  Watbb  and  Water-Courses. 

1.  Issues  and  procedure  in  an  ad  quod-  damnum  proceeding 
under  ch.  67,  Comp.  Stats.,  and  conclusiveness  of  inquest. 
Netocomb  v.  Boyce. -. 323 

2.  Where  one  owning  land  traversed  by  a  stream  sells  a  por- 
tion of  it  to  another  and  gives  him  by  parol  the  right  to 
overflow  the  remainder  by  erecting  a  dam  on  the  land 
conveyed,  and  the  vendee,  relying  on  the  parol  agreement, 
erects  and  maintains  a  dam  and  mill,  operated  by  water, 
the  parol  agreement  becomes  enforceable.  Viewed  as  a 
license  the  acts  of  the  purchaser  render  the  license  irrevo- 
cable; viewed  as  an  easement  they  take  the  grant  out  of 
the  statute  of  frauds.     Id. 

Misconduct  of  Attorney.    See  Criminal  Law,  12, 13. 

Misconduct  of  Jury.    See  Review,  37. 

Mortgages.  See  Building  and  Loan  Associations.  Fraud- 
ulent Conveyances,  2.  Husband  and  Wife,  2. 
Subrogation,  1.    Voluntary  Assignments,  3. 

1.  Priority  of  purchase  money  mortgages  and  mortgages  given 
to  secure  loans  for  making  improvements  as  against  me- 
chanics' liens.     Patrick  Land  Co.  v.  Leavenworth 715 

2.  The  taking  of  a  stay  of  the  order  of  sale  under  a  decree  of 
foreclosure  is  a  waiver  of  all  error  in  previous  proceedings. 
Echlund  v.  Willi$ 737 
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3.  A  ooart  of  eqaity  will  cancel  commusion  notes  and  mort- 
gage procured  by  fraud  and  mianepresentation  of  material 
facts.     Qallawajf  V.  Merchants  Bank  of  NeHgh, 259 

4.  The  lien  of  a  mortgage  on  land  in  dlfiferent  oounties  may 
be  entirely  satisfied  by  a  release  which  describes  the  land  ' 
in  only  one  county,  where  there  is  a  recital  that  the  debt 
has  been  paid  in  full.     Oad»den  v.  Latey 128 

Municipal  Corporations.    See  Eminent  Domain,  1.    In- 
junction, 3. 

1.  Municipal  courts  should  take  notice  of  city  ordinances. 
Foley  V.  StaU^ 233 

2.  Sec.  16,  art.  3,  of  the  constitution,  providing  that  the  legis* 
lature  shall  not  pass  local  or  special  laws,  granting  special 
or  ezclusiye  privileges,  does  not  prohibit  a  metropolitan 
city  from  contracting  for  the  removal  of  garbage.     Smiley 

V,  MacDonald 6 

3.  A  municipal  corporation  possesses  only  such  powers  as  are 
expressly  conferred  upon  it  by  the  statute,  or  are  necessary 

to  carry  into  effect  some  enumerated  power.    State  v,  Irey^  186 

4.  The  power  to  levy  and  collect  special  taxes  under  sec  69, 
ch.  12a,  Comp.  Stats.,  does  not  alone  carry  with  it  author- 
ity to  sell  land  for  non-payment  of  the  assessments.     Id. 

5.  The  mode  designated  by  sec.  69,  ch.  12a,  Comp.  Stats.,  for 
the  collection  of  special  taxes  by  distress  or  sale  of  per- 
sonal property,  is  not  the  exclusive  method  for  enforcing 
payment.     Id. 

6.  The  term  *'all  municipal  taxes,"  employed  in  sec  83,  ch. 
12a,  Comp.  Stats.,  does  not  include  or  cover  special  taxes 
levied  against  real  estate  by  the  city  for  the  improvement 
of  streets  and  alleys.     Id. 

7.  Sec.  91,  ch.  12a,  Comp.  Stats.,  confers  authority  upon  the 
county  treasurer  to  sell  real  estate  for  the  non-payment  of 
special  paving  assessments,  legally  levied  thereon  by  a 
metropolitan  city,  although  there  are  no  delinqueot  state, 
county,  or  general  municipal  taxes  of  any  kind  against 
the  property,  and  mandamuM  may  issue  to  require  such  sale 
to  be  made.     Id. 

8.  A  local  assessment  in  excess  of  the  benefit  conferred  by 
the  improvement  is  a  taking  of  private  property  for  pub- 
lic use  without  compensation,  and  is  illegal.     Cain  v.  City 

of  Omaha 120 

9.  In  metropolitan  cities,  where  an  improvement  extends 
through  an  unsubdivided  tract,  the  tract  is  not  subject  to 
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local  assesamenU  to  a  greater  distance  fiom  the  improve- 
meut  than  the  average  distance  to  which  assessments  on 
subdivided  lots  are  levied.     Id. 

10.  Special  benefits  which  may  be  properly  set  off  against 
damages  sustained  by  an  abutting  property  owner  by  rea- 
son of  street  improvements.     Barr  v.  City  of  Omaha 342 

11.  Verdict  in  favor  of  city  sustained  where  the  evidence  was 
conflicting,  in  an  action  by  a  property  owner  to  recover 
damages  on  account  of  changing  the  grade  of  a  street.     Id, 

12.  Where  authority  is  conferred  upon  a  municipal  body  to 
license  and  regulate  a  business  or  occupation  as  a  sanitary 
measure,  such  power  must  be  exercised  as  a  means  of  reg- 
ulation only,  and  not  as  a  means  of  producing  revenue. 
Littlefield  V.  State, 223 

13.  Authority  is  conferred  upon  tha  city  of  Omaha,  by  its 
charter,  to  license  and  regulate  the  production  and  sale  of 
milk  within  its  limits,  and  it  may  exact  a  reasonable  li- 
cense fee  from  all  persons  engaged  in  such  business.     Id. 

14.  Where  an  ordibaoce  to  regulate  the  production  and  sale  of 
milk  is  clearly  within  the  general  powers  of  the  city,  it  is 
presumed  to  be  reasonable  and  will  not  be  declared  void 
unless  shown  to  be  unreasonable.     Id, 

Murder.    See  Jury. 

1.  An  information  charging  murder  in  one  count,  and  in  two 
counts  alleging  that  the  killing  was  done  in  an  attempt  to 
rob  the  deceased,  charges  but  one  offense,  and  the  state 
will  not  be  required  to  islect  as  to  counts.     Hill  r.  State. ...  503 

2.  The  complaint  upon  which  the  accused  was  committed 
sufficiently  stated  the  crime  charged  in  the  information. 
Id. 

3.  Proof  of  voluntary  intoxication  is  admissible  in  prosecu- 
tions for  murder  in  the  first  degree,  not  to  excuse  the 
crime  charged,  but  as  a  circumstance  tending  to  show  that 
the  killing  was  not  the  deliberate  and  premeditated  act  of 
the  prisoner.    Id 504 

4.  Where  continued  drunkenness  has  produced  such  a  con- 
dition of  insanity  as  would  relieve  accused  from  responsi- 
bility for  criminal  acts  if  produced  by  any  other  cause, 
such  condition  may  be  shown  as  a  defense,  and  the  fact 
that  it  was  caused  by  voluntary  drunkenness  is  immate- 
rial.   Id, 

5.  Evidence  examined,  and  held  to  sustain  the  verdict  of 
murder  in  the  first  degree  and  to  warrant  the  extreme  pen- 
alty imposed  by  the  jury.    Id 505 
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Mutual  Insurance.    See  Insurance,  10-12. 

Negligence.  See  Master  and  Servant.  Railroad  Com- 
panies. Vendor  and  Vendee,  2. 
The  failare  of  an  adjacent  property  owner  to  take  nnasnal 
precautions  against  fires  negligently  set  oat  by  a  railroad 
company  cannot  be  nrged  as  a  defense  to  an  action  to  re- 
cover for  the  loss.  Omaha  Fair  <&  Exposition  Aasocia- 
iion  V,  Missouri  P,  B.  Co 105 

Negotiable    Instruments.    See    Mechanics'    Liens,    4. 
Mortgages,  3.     Principal  and  Agent,  2,  3.    Set- 
off AND  Counter-claim,  3.    Voluntary  Assign- 
ments, 1. 
1^  In  a  snit  by  an  indorsee  of  a  note  where  the  nndispnted 
evidence  shows  he  was  a  bona  fide  purchaser,  without  no- 
tice of  the  maker's  defense  that  the  note  was  procured  by 
false  representations,  the  court  may  direct  a  verdict  for 
plaintiff.     Stedman  v.  Rochester  Loan  &  Banking  Co 641 

2.  In  such  a  case  evidence  that  the  note  was  delivered  con- 
ditionally to  the  original  payee  is  irrelevant,  where  the 
answer  does  not  allege  an  agreement  on  his  part  to  hold 
the  note  in  trust  for  the  inaker.     Id. 

3.  ^N  here  two  makers  of  a  note  are  shown  to  be  sureties  for 
a  third  person  they  will  be  presumed  to  be  co-sureties  un- 
til the  contrary  is  proved.     Eisley  V.  Horr 3 

New  Trial.    See  Habeas  Corpus,  1,  2.    Instructions,  1. 
Judgments,  7,  8.    Review,  7,  24,  38, 

1.  A  verdict  should  not  be  set  aside  because  a  witness  has 
been  seen  in  conversation  with  a  juror,  where  it  is  made 
to  appear  that  there  was  no  communication  with  reference 
to  the  case.  Omaha  Fair  A  Exposition  Association  v.  Mis- 
souri P.  B,  Co 105 

2.  An  affidavit  for  a  new  trial,  based  on  hearsay  evidence  of 
the  result  of  a  post  mortem  examination,  was  held  insuffi- 
cient.    Chmelirv.  Sawyer 362 

3.  After  verdict  an  affidavit  to  show  disqualification  of  a 
juror,  on  account  of  prejudice,  and  contradict  his  answers 
on  voir  dire  examination,  should  be  received  with  caution, 
and  when  the  statements  of  the  affidavit  are  denied  an 
order  overrnling  a  motion  for  a  new  trial  will  not  be  re- 
versed upon  review.     Hill  V.  State, 504 

Novation.    See  Landlord  and  Tenant,  1. 

Oath.    See  Contempt,  2. 

Occupation  Taxes.    See  Municipal  Corporations,  12>14. 
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Office  and  Officers.    See  Libel,  6. 
Opening  and  Closing.    See  Tbial,  5. 

Orders. 

An  action  cannot  be  maintained  by  the  payee  against  the 
drawee  of  an  order  npon  a  fund  payable  to  the  drawer 
where  the  drawee  has  refnaed  to  accept  the  order.  FtUrick 
Land  Co.  v.  Leavenworth 716 

Ordinances.    See  Evidenob,  1. 

Original  Packages.    See  Intoxicatiko  Liquors,  6. 

Parties.    See  Mechanics'  Likns,  8-12.    Pleadinq,  5.    Rs- 
YIEW,  25,  26. 

Partition. 

Where  the  ooort  finds  on  the  trial  of  the  issues  that  partition 
cannot  be  made,  and  in  confirming  the  interests  of  the 
parties  orders  a  sale  of  the  land,  the  judgment  is  errone- 
ous, but  will  not  be  reversed  on  error  in  absence  of  a  com- 
plaint by  motion  for  a  new  trial  and  petition  in  error  that 
the  proceeding  was  irregular.     Burke  v.  Cunningham 646 

Partnership.    See  Attachment,  5.    Pleading,  5. 

1.  Eyidence  discussed  in  opinion  held  sufficient  to  show  that 
no  partnership  existed  as  alleged  in  the  petition.     Metealf 

X.  Boekoven 690 

2.  To  render  one  partner  liable  for  the  acts  of  another  part- 
ner there  should,  in  an  action  against  the  partnership,  be 
averments  and  evidence  to  establish  between  them  the 
relation  of  partners.     iStoiM  v.  Neeley^ 567 

3.  In  settling  the  business  of  a  partnership  the  court  will  be 
governed  by  the  articles  of  agreement  of  dissolution  as  far 

as  applicable.     Leightonv,  Clarke 427 

4.  Under  a  written  agreement  of  dissolution  requiring  a 
partner  to  pay  certain  accounts  not  itemized,  parol  evi- 
dence is  admiasible  to  show  the  items  intended.  Feaks  v. 
Lord 16 

5.  After  a  partnership  has  been  dissolved,  a  partner  who  owns 
the  accounts  of  the  firm  under  a  settlement  may  maintain 
an  action  at  law  against  the  other  partner  to  recover  money 
collected  by  the  latter  and  wrongfully  withheld.  Qlade 
V.White... 336 

Pleading.  See  Attachment,  4.  Ck)NTBACTB,  3.  Criminal 
Law,  1-3.  Damages,  1,  6.  Deceit.  Estoppel,  2. 
Homestead.  Injunction,  1.  Insurance,  1,  6,  9. 
Judgments,  5.  Mechanics'  Liens,  7.  Negotiable 
Instruments,  2.    Partnership,  2.    Trial,  7. 
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Pleading— eoNcliidoI. 

1.  Allegata  et  probata  matt  agree.     Luct  v.  FoiUr. BIB 

2.  Wbera  tho  Rllegiliona  of  the  bdswbt  amonQt  to  DO  moM 
than  »  deoial  of  plaintiff's  caiiM  of  action  a  reply  i*  on- 
□eoMsarj.     Peatt  e.  Lord^ 15 

3.  An«r  verdiet  it  ia  error  to  permit  an  ameDdment  or  tiia 
petition  ao  aa  to  change  the  cl^m.     Ditti  t>.  Ciiy  Nat 

Ban}c  of  Hasting* 584 

4.  Permittiog  a  pleadiag  to  be  ameoded  so  as  to  conform  to 
the  erldtuM  is  largelj'  within  the  discretion  of  the  trial 
court     Barro.  City  of  Omafui - 341 

6.  A  petition  describing  the  defendants  u  H.  H.  S.  aiid 
E.  H.  S.,  doing  basineaa  ae  S,  Bros.,  will  snilain  a  per- 
■ooal  jndgmeDt  against  the  IndividoaU.  Firtt  KaL  Bank 
of  Chicago  v.  3l«Ma» 3S0 

6.  The  filing  of  an  answer  after  a  special  demnrrer  to  the  pe- 
tition is  OTeiraled  is  a  waiver  of  an  exception  to  the  de- 
cision of  the  coart  on  the  demurrer.     CM  c.  Pevria  Mfg. 

Co 660 

7.  Answering  over  after  the  overroltng  of  a  general  demnrrer 
to  the  petition  is  not  a  waiver  of  the  defect  that  the  peti- 
tion fails  to  state  a  cause  of  sction.     Id. 

6.  Where  a  defendant,  after  anawer  day,  files  a  eroea-petition 
seeking  relief  as  against  a  co-defendant,  jadgment  shonld 
not  be  entered  against  the  latter  nnleas  be  had  notice  or 
appeared  to  the  cross-petition.  Patrick  Land  Qi.  r.  Leav- 
enworth _ 718 

Fledges.    See  Fbaudui.knt  Conveyakoks,  2. 

Foliofl  Courts.    See  Evidence,  1. 

Folioe  Powera.    See  Mukicipal  CoKPOBATioNa,  12-14. 

The  legislature  cannot,  under  the  guise  of  police  r^ni'^ 
tioDS, arbitrarily  Invade  privat«  proper^  or  personal  rights. 
The  test  when  such  regnlations  are  called  in  question  ia 
whether  thej  have  some  relation  to  the  pahlic  health  or 
public  welfare,  and  whether  snch  is,  in  fact,  the  end  songht 
to  be  attained.    Smileg  v.  MacDonald ft 

Practice.    See  Ceimisal  Law,  6-13.    EviDStrcs,  3.    Indict- 

MBNT  AKD  INFOBHATION,    1.      JUDQHUIIS.        BE^'IEW. 

Trial,  9. 
Appeal  and  error  cannot  be  pneecuted  from  the  same  jadg- 
ment at  the  same  tints.     Burke  V.  Cunningham 64S 

Preferred  Gl&imB.    See  Banks  and  Bahkiko. 
Preliminary  Examination.    Bee  Criminal  Law,  6. 
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Presumption.    See  Libel,  7, 9.    Mechanics'  ^?en8,  4. 

Principal  and  Agent.    See  Carriers,  3.     Real  Estate 
Agents.    Trover  and  Conversion,  1. 

1.  A  tenant,  because  of  his  tenancy,  is  not  the  agent  of  his 
landlord  in  snch  a  sense  as  to  make  the  latter  liable  for 
improvements  under  a  contract  made  bj  the  tenant. 
Moore  v.  Vaughn 696 

2.  The  payee  of  a  note  is  not  bound  by  an  indorsement 
known  by  the  indorsee  to  have  been  made  by  an  agent 
while  acting  outside  his  powers.     Dietz  v.  City  Nat  Bank 

of  Hastings 684 

3.  To  constitute  ratification  of  the  unauthorized  act  of  an 
agent  in  indorsing  the  name  of  his  principal  on  a  note,  it 
must  be  shown  that  the  latter  had  knowledge  of  the  act. 
Id. 

Principal  and  Surety.    See  Husband  and  Wife,  3.    Ne- 
gotiable Instruments,  3. 

1.  An  extension  of  time  for  the  payment  of  a  debt  will  not 
discharge  a  surety  unless  it  is  for  a  definite  time  and  on  a 
sufficient  consideration.     Waits  v,  Qantt 869 

2.  A  surety  who  signs  an  indemnity  bond,  knowing  that  the 
name  of  the  principal  was  written  thereon  by  an  attor- 
ney without  authority,  will  not  be  released  merely  be- 
cause these  was  no  authorized  signature  by  the  principal. 
Lucev.  Foster 818 

3.  Where  a  surety  executes  an  indemnity  bond  to  a  sheriff, 
the  latter  agreeing  to  pay  the  proceeds  of  execution  to 
the  surety  as  security  against  liability  on  the  bond, 
neither  the  principal  nor  any  one  authorized  by  him  sign- 
ing it,  the  surety  is  not  liable.    Id. 819 

Privileged  Communications.    See  Libel. 

Privileged  Publications.    See  Libel. 

Proceedings  in  Error.    See  Review. 

Promises.    See  Contracts. 

Prosecuting  Attorney.    Sea  County  Attorneys,  1. 

Public  Policy.    See  Attorneys*  Fees.     Executions,  2. 

Publications.    See  Libbu 

Questions  of  Fact.    See  Mechanics'  Liens,  5. 

Quieting  Title. 

1.  Decree  will  be  affirmed  when  supported  by  sufficient  evi- 
dence.   Wright  v.  Grimes 696 
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Quieting  Titler-eaududed. 

2.  Where  defendant  in  mb  action  to  qniet  title  obtains  from 
plaintiff  a  qaitclaim  deed  to  the  land  and  a  disminal  of 
the  action,  with  notice  that  before  the  sait  was  brooght 
plaintiff  deeded  to  his  attorney,  for  eerfices  to  be  rendered, 
an  nndiyided  one-half  interest  in  the  real  estate,  the  at- 
torney may  have  the  cause  re-instated,  and  the  coort  may 
grant  him,  as  to  his  interest,  the  relief  soaght  before  dis- 
miasal,  though  he  began  the  original  action  in  his  client's 
name,  yerified  the  petition,  and  fiuled  to  record  his  deed. 
Chamberlain  v,  Orimet 701 

Quo  Warranto.    See  Schools  and  School  Districts. 

Bailroad  Companies.  See  Assiokmbnt.  Carbikbs.  Em- 
inent Domain.  Limitation  op  Actions,  1, 2.  Mas- 
ter AND  Servant. 

1.  The  evidence  discussed  in  the  opinion  held  sufficient  to 
sustain  a  finding  that  plaintiff's  horse  was  killed  through 
the  negligence  of  the  company,  the  horse  haying  been 
found  under  a  trestle,  near  a  place  where  the  company 
failed  to  maintain  fences  and  cattle  guards.     Chicago,  B. 

&  Q.  R.  Co.  V.  Hildebrand 33 

2.  The  obvious  hazjird  of  fires  from  engines  is  a  fact  which 
an  adjacent  property  owner  cannot  disregard.  He  is 
bound  to  take  each  precautions  against  fire  as  a  person 
of  ordinary  prudence  would  take  for  the  protection  of  his 
property.  Omaha  Fair  dt  Exposition  Aasoeiatum  v.  Mis- 
80uriP.  B.  Co 105 

3.  Refusal  of  trial  court  in  an  action  for  personal  injuries  to 
give  an  instruction  making  the  right  of  plaintiff  to  recover 
dependent  upon  the  absence  on  her  part  of  slight  want  of 
ordinary  care..    OmalM  &  B,  V.  R.  Co.  v.  Cook 577 

4  In  an  action  to  recover  for  injuries  inflicted  while  plaintiff 
was  trespassing  on  defendaut's  track  tlie  jury  was  properly 
instructed  that  the  engineer  was  under  obligations,  as 
soon  as  he  discovered  that  plaintiff  was  on  the  track,  to 
use  all  possible  means  and  efforts,  consistent  with  the 
safety  of  the  train  and  passengers,  to  avoid  injury.     Id. 

5.  An  engineer  may  presume  that  a  trespasser  on  the  track 
is  in  possession  of  his  senses,  will  appreciate  danger  and 
act  with  discretion.  The  engineer  is  under  no  obligation 
to  slacken  the  speed  of  his  train  before  discovering  that  a 
trespasser  is  in  imminent  danger  of  personal  injury.     Id...  905 

6.  Such  presumption  has  no  application  to  persons  incapable 
of  caring  for  themselves,  such  as  the  very  young  and  help- 
less.   Id. 
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Satiflcation.    See  Damaoes,  2.   Pbixcipal  and  Aqskt,  3, 3. 

Beal  Estate  Agents.    See  Trover  and  Contebsion,  1. 

1.  Safficiency  of  oorrespoDdenoe  to  establish  contract  of 
agency.     Shields  v,  GamUe  ^ 865 

5L  The  rule  that  a  broker  is  entitled  to  his  commission  when 
he  has  procured  a  purchaser,  willing  and  able  to  bay  on 
the  terms  proposed  by  the  seller,  does  not  apply  where  the 
broker  and  principal  have  agreed  on  other  terms  Barber 
v.midebrand 400 

3.  Where  the  right  of  an  agent  to  compensation  depends  apon 
an  actual  exchange  of  land,  he  cannot  recover  commission 
for  negotiating  a  conditional  exchange,  which  sabseqaently 
fiiiled  becanse  the  proposed  purchaser,  in  yiolation  of  his 
contract  of  purchase,  did  not  furnish  an  abstract  showing 
that  he  had  perfect  title  to  the  land  to  be  conveyed  by  him. 
Id. 

Bealty. 

Where  a  tenant  moves  upon  leased  premises  a  house  belong- 
ing to  his  landlord,  and  fixes  it  to  the  land,  it  becomes  a 
part  of  the  real  estate.     Moore  v,  Vaughn 697 

Heoeivers.    See  Banks  and  Banking,  5. 

In  a  suit  to  foreclose  a  mortgage,  the  evidence  was  held  suffi- 
cient to  Justify  the  appointment  of  a  receiver  to  collect  the 
rents  and  profits,  on  the  grounds  that  defendants  were  in- 
solvent and  the  security  insufficient     Eeklund  v.  Willi$,„  737 

Beoord.8. 

Stenographers'  notes  are  not  public  records.    Smith  v.  State,,,  361 

Beferees.    See  Bill  of  Exceptions,  3. 

Begistration.    See  QuiETiNa  Title,  3. 

Belease.    See  Hobtoages,  4. 

BeligiouB  Societies. 

There  is  no  presumption  that  seceders  from  a  church  forfeited 
their  membership  by  withdrawal  where  they  oiganized 
another  society  of  the  same  church  and  afterwards  re- 
turned to  the  original  one.     Fetenon  V.  SamueUon 161 

Bepeal.    See  Statutes,  2. 

Beplevin.    See  Accession. 

1.  Evidence  that  plaintiff  has  a  chattel  mortgage  on  the 
property  replevied  is  irrelevant  under  an  allegation  that 
he  is  absolute  owner,  where  the  defense  is  a  general  de- 
nial.    EandaUv,  PerwM 607 

64 
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Replevin— condtkled. 

2.  Where  the  right  of  paweerion  is  found  to  be  in  defeDdnnt 
and  the  property  cannot  be  retamed,  he  is  entitled  to 
judgment  for  the  Talue  of  such  possession  with  dmmftges 
for  withholding  the  property;  bat  a  failnre  to  find  the 
Taloe  of  the  posssssion  or  render  judgment  therefor  is  not 
error  of  which  plaintiff  csn  complain.     Jitmesonv.  Kent,,,  412 

3.  In  an  action  of  replevin  for  a  building,  ixyury  to  property 
therein  occasioned  by  the  remoTsl  of  the  building  cannot  be 
recovered  by  the  defendant  as  an  element  of  damage.     Id. 

4.  Wliere  parties  litigant  had  entered  into  a  contract  under 
which  the  possession  of  a  stock  of  merchandise  was 
transferred  from  plaintiff  to  defendants  on  a  sufficient  in- 
dependent consideration,  plaintiff  oould  not  found  a  supe- 
rior right  of  possession,  such  as  would  entitle  him  to 
maintain  replevin  for  said  stock,  upon  an  alleged  breach 
of  said  contract  by  defendants  as  to  retaining  plaiuUff  in 
their  employ  at  a  certain  rate  of  compensation  thereby 
fixed.     Shackefford  V,  ffargreave$, 6d0 

Reply.    See  Pleading,  2. 

Reporters'  Notes.    See  Cbiminal  Law,  4. 

Requlsi|;ion8«    See  Extradition. 

Rescission.    See  Salks,  1.    Vendor  and  Ysndeb. 

Residence.    See  Summons. 

Revenue.    See  License.    Taxation. 

Review.    See  Bail.    Bill  of  Exceptions.    Contracts,  3. 
Costs,  1,  2.    County  Courts,  2.    Criminal  Law. 
Habeas  Corpus.  Instructions.   Mechanics' Liens, 
3.  Partition.   Replevin,  2.  Summons.  Trial.  4>e. 
1.  Where  there  is  no  question  of  law  involved  and  the  find- 
ing below  is  supported  by  sufficient  evidence  or  the  tes- 
timony is  conflicting,  the  judgment  vnll*be  affirmed. 

Peaks  V.  Lord 1& 

Sloman  v.  Spellman^ 165 

Svaneonv.  City  of  Omaha 303 

Stanwoodv,  City  of  Omaha,. 303 

Barr  v.  City  of  Omaha 342 

Nygren  v.  Nygren 40H 

Leighton  v.  Clarke 427 

Howell  V.  Sehlotfeldt 448 

Bickel  V,  Dutcher,. 572 

Wright  v.  Grimes « 596 

Eeklund  v.  Willis 737 

Slephens  v,  SmUh 846 
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Review — continued, 

2.  The-action  of  the  trial  court  during  the  selection  of  Jnron 
preeents  no  ground  for  reversal  in  absence  of  abuse  of  dis- 
cretion.    Foley  V,  State 237 

3L  Ezclnsion  of  evidence  of  a  fact  fally  established  by  other 
competent  and  uncontradicted  evidence  is  not  reversible 
error.    Barr  v.  City  of  Otnaha 342 

4.  Defendant  cannot  make  a  defense  for  the  first  time  in  the 

supreme  court    Chamberlain  v,  Grimee 702 

Randall  v.  National  Building,  Loan  <&  FroteeHce  Union 81ft 

5.  Where  the  pleadings  support  the  decree  and  appellant 
fails  to  file  briefs  the  judgment  will  be  affirmed.    Peaks  v. 

Lord, 1& 

ObeH  V,  Wentz 104 

Norwegian  Plow  Co,  v.  Mower 669 

6.  Transcript  for  review  imports  verity.  It  cannot  be  cor- 
rected in  the  supreme  court    Weander  V,  Johnson 117 

7.  A  record  which  shows  that  a  motion  for  a  new  trial  was 
filed  and  overruled,  but  fails  to  disclose  the  grounds  of  the 
motion,  is  insufficient.     KoeMer  v,  Summere. 330 

&  An  error  proceeding  may  be  dismissed  where  the  plaintiff 
in  error  fails  to  file  a  transcript  for  review  within  a  year 
ftt>m  judgment.     Record  v.  Butters, 786- 

9.  The  transcript  of  the  proceedings  below  must  be  filed 
with  the  petition  in  error  before  issuance  of  summons. 
Qameau  v,  Omaha  Printing  Co 847 

10.  Where  the  appellate  court  has  not  acquired  jurisdiction  of 
a  case,  the  only  judgment  it  can  render  is  one  dismissing 
the  proceeding.    Id. 

11.  Findings  of  a  referee  will  not  be  reviewed  where  his  cer- 
tificate to  the  bill  of  exceptions  fails  to  show  that  the  bill 
contains  all  evidence  adduced.     McClain  v.  Morse 52 

12.  A  verdict  will  not  be  set  aside  as  contrary  to  the  evidence 
where  the  bill  of  exceptions  shows  upon  its  face  that  im- 
portant and  material  testimony  has  been  omitted  there- 
from.    Nelsonv.  Jenkins 133 

13.  Alleged  errors  occurring  at  the  trial  below  will  not  be  re- 
viewed in  the  supreme  court  when  the  plaintiff  in  error 
or  appellant  fails  to  file  a  proper  bill  of  exceptions.     Seott 

V.  Spencer.„ 033 

14.  The  court  may  refuse  to  consider  instructions  on  review 
where,  in  argument,  those  alleged  to  be  erroneous  are 
grouped  vrith  others  of  which  no  complaint  Is  made. 
Mead  v.  Weaver,, 155 
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Review — continued. 

15.  Ad  aflBigomeot  of  error  directed  generally  bj  nomberB 
against  inslnictioiiB,  is  InsafBcient  where  the  instrnctiaBS 

'  are  not  numbered.     Beed  r.  Wood 496 

16.  Where  »  complete  instroction  was  not  leqaested,  an  ob< 
jeetion  to  an  instmction  that  did  not  folly  state  the  iaraes 
will  be  disregarded.     Barr  v.  CUy  of  (hnaka. 341 

17.  An  iostrnction  will  not  be  reviewed  nnleas  the  record 
shows  it  was  excepted  to  when  given.    Id, 

18.  Objections  to  giving  and  refnsing  instmctions  will  not  be 
ooDHidered  unless  presented  below  by  a  motion  for  a  new 
trial.     Id. 

1 9.  Alleged  errors  in  the  charge  to  the  jnry  will  be  disregarded 
unless  specifically  pointed  ont  in  the  motion  for  a  new 
trial  and  petition  in  error.     Uedrick  v.  StrouMs. 486 

20.  A  general  exception  to  instmctions  is  insufficient  There 
most  be  an  exception  to  each  instmction  claimed  to  he 
erroneous.     Id. 

21.  The  giving  of  an  erroneous  instruction  which  does  not 
prejudice  the  party  complaining  is  not  sufficient  ground 

for  reversing  a  judgment.     Liberty  In^  Co.  v.  Ehrlieh.. 553 

22.  Where  the  judgment  is  the  (mly  one  that  could  bs  ren- 
dered, assignments  of  error  as  to  certaiu  instmclioos  will 
not  be  examined.     Jeffrea  v.  CaBhman 594 

23.  The  supreme  court  on  error  will  not  consider  an  allegation 

of  error  not  presented  below.     Ecklund  v.  Willis.. 737 

24.  Allegations  of  error  will  be  disregarded  upon  review  by 
petition  in  error  where  they  were  not  called  to  the  atten- 
tion of  the  trial  court  by  a  motion  for  a  new  trial.  Fannen 

Loan  <&  Tnut  Co.  v.  Davis 46 

Koehler  v.  Summers.^ 330 

Ward  t.  Western  Boise  dt  Cattle  Ins.  Co., 374 

25.  A  judgment  will  not  be  reviewed  on  error  where  part  of 
the  judgment  defendants  are  not  parties  in  the  supreme 
court.    Andres  V.  Kridler ., 784 

26.  A  judgment  defendant  who  was  not  made  a  party  to  error 
proceedings  within  a  year  from  judgment,  may,  by  his 
consent,  become  a  defendant  in  error  and  obviate  a  defect 
of  parties.     Id, 

27.  A  ruliog  on  a  request  for  special  findings  will  not  be  dis- 
turbed unless  there  has  been  a  clear  abase  of  discretion  of 

the  trial  court     Hedriek  o.  Strauss 486 

28.  Where  the  facts  admitted  by  the  pleadings  and  established 
by  the  special  findings  of  the  trial  court  are  at  variance 
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with  iU  final  jadgment,  such  jadgment  in  an  error  pro- 
ceeding must  be  reversed.  Lewis  v.  Scotia  Building  dt 
Loan  Aaaoeiation.^ 439 

29.  The  snpreme  court  on  error  or  appeal  may  on  its  own 
motiou  look  into  the  record  to  determine  whether  the  pe- 
tition below  states  a  cause  of  action.     Thomas  t.  Franklin^  310 

30.  In  a  special  proceeding  an  appellate  court  may,  on  its  own 
motion,  examine  the  record  and  determine  whether  such 
proceeding  is  authorized  by  statute,  and  whether  the 
plaintiff  is  authorized  to  prosecute  the  case.      Id. 

31.  A  judgment  on  verdict  for  defendant  may  be  affirmed 
where  the  record  shows  the  petition  fiiiled  to  state  a  cause 
of  action  and  that  plaintiff  refused  to  amend  when  given 
permission  by  the  trial  court.     Oilcrest  v.  Nantker.,.. 564 

82.  A  judgment  will  not  be  reversed  because  of  the  admission 
of  incompetent  evidence  where  no  prejudice  resulted. 
Rightmirev.  ffunteman 119 

33.  An  order  sustaining  an  objection  to  a  question  put  by  a 
party  to  his  own  witness  will  not  be  reviewed  where  the 
party  failed  to  make  an  offer  indicating  what  he  expected 

to  prove.     Barr  v.  Oiiy  of  Omaha 342 

34.  An  assignment  in  a  petition  in  error  will  be  disregarded 
where  it  is  not  relied  upon  in  the  brief.     Hedrick  v. 

Strauas 486 

Heed  V.  Wood 496 

35.  The  supreme  court  will  not  consider  objections  to  the  ad- 
mission of  testimony  when  the  particular  ruling  is  not 
pointed  out  in  the  petition  in  error.    Hedrick  v,  Strauss..,  486 

36.  In  contempt  proceedings,  whether  a  failure  to  comply  with 
an  order  has  been  satisfactorily  explained  is  a  question  of 
fact  for  the  trial  court,  and  its  judgment  will  not  be  re- 
versed unless  clearly  wrong.     McAleese  v.  Sfate 886 

37.  A  finding  of  the  trial  court,  sustaining  a  verdict  which 
has  been  attacked  on  the  ground  of  misconduct  of  a  jnror 
or  party,  will  not  be  disturbed  unless  the  evidence  of  mis- 
conduct is  clear  and  convincing.  Omaha  Fair  dt  Exposi- 
tion Association  v.  Missouri  P.  B.  Co 105 

38.  Where  different  plaintiffs  in  cases  presenting  different 
facts  try  the  causes  together  by  agreement  and  join  in 
a  motion  for  a  new  trial  and  petition  in  error,  the  judg-  > 
ment  must  be  affirmed  as  to  all  if  free  from  error  as  to 
one.     Id 106 

39.  Where  the  appellant  obtained  all  the  relief  asked  except 
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AS  to  the  amoant  found  dne,  the  other  imoefl  are  immate- 
rial on  appeal.    Randall  v.   National  Building,  Loan  <C' 

Protective  Union -  809 

Stearns  v.  National  Building,  Loan  <£*  Protective  Union 817 

40.  A  rnllng  permitting  a  party  to  amend  a  pleading  ao  as  to 
conform  to  the  evidence  will  not  be  disturbed  nnlen  there 
was  an  abuse  of  discretion  in  allowing  the  amendment. 
Barr  p.  City  of  Omaha 341 

41.  Appeal  and  error  cannot  be  prosecuted  from  the  same 
judgment  at  the  same  time.     Burke  v.  Cunningham 645 

42.  A  party  who  consents  to  the  eutry  of  a  judgment  cannot 
allege  error  in  the  proceedings.     Weander  v.  Johnson. 117 

43.  The  district  court  should  take  notice  of  a  city  ordinance 
upon  trial  de  novo  of  an  appeal  from  a  judgment  for  viola- 
tion of  the  ordinance.    Foley  v.  State 333 

Blparian  Bights.    See  Wateb  and  Wateb-Coursbs. 

Boads.    See  Highways. 

Bobbery. 

It  is  not  essential  to  the  crime  of  robbery  that  the  property 
be  taken  from  the  body  of  the  person  robbed.     It  is  suffi- 
cient if  taken  from  bis  personal  preseoce  or  protection. 
BiUv.  State ^ 505 

Sales.    See  Damages,  4.    Taxation. 

1.  Where  goods  are  sold  upon  credit  induced  by  fraudulent 
representations  of  purchaser  as  to  his  financial  ability,  the 
consignor  may  rescind  and  replevy  upon  discovery  of  the 
fraud.     Tootle  v.  First  Nat.  Bank  of  Chtdron 237 

2.  Where  the  seller  is  without  fault  and  the  purchaser  re- 
fuses to  proceed  under  his  contract  to  purchase,  the  latter 
cannot  recover  back  what  he  has  advanced.  Lexington 
Mill  d:  Elevator  Co.  v.  Neutna 649 

Satisfaotion.    See  Mobtgagbs,  4. 

Schools  and  School  Districts.    See  Ck>UMTY  Coubts,  4. 
After  a  school  district  has  exercised  the  fhinchiaes  and  privi- 
leges thereof  for  ihe  period  of  one  year,  its  logal  organiza- 
tion will  be  conclusively  presumed.     State  v.  School  Dis- 
trict   499 

Seals.    See  Bonds,  1.    Taxation,  5. 

Set-Off  and  Counter-Claim. 

1.  Sandwich  Enterprise  Co.  v.West 739 

2.  Damage  by  libel  published  in  a  notice  of  application  for 
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a  receiver  of  mortgaged  premises  is  not  a  va 
claim  in  an  action  to  foreclose  the  mortgag 
OanU 

3.  The  defendant,  in  an  action  by  an  assignee 
money  dne  to  an  insolvent  banking  oorporat 
off  against  the  amount  owing  by  him  to  the 
debtednees  of  the  latter  to  him.     SaUadin  v. 

Sherifih  and  Constables.    See  Attorney  and  ( 

1.  A  sheriff  is  entitled  to  mileage  at  the  rate  of  fl 
mile  for  conveying  insane  patients  to  the  hosp 
V.  Merrick  Qmntp^ 

2.  Where  the  check  of  a  purchaser  at  sheriff's  sf 
has  been  received  and  used  by  the  sheriff  wit 
of  all  parties  concerned,  he  will  not  be  deni 
mission  on  the  ground  that  no  money  was  reo 
bursed  by  him.     Kent  v.  Shiekle. 

Sherifis'  Sales.    See  £zEcnTioN& 

Special  Assessments.    See  Municipal  Corpob. 

Special  Benefits. 

Barr  v.  City  of  Omaha 

Special  Findingpi.    See  Trial,  8,  9. 

Special  Proceedings.    See  Actions,  3. 

Specific  Performance. 

1.  Mattison  v.  Chicago,  B,  I,  <6  P.  B.  Co.^ 

2.  Under  the  pleadings  and  evidence  referred  to  J 
was  held  that  specific  performance  of  an  exc 
tract  to  convey  real  estate  should  not  be  de 
ground  of  homestead  rights,  and  that  both  h 
wife  should  have  joined  in  the  contract.  J 
Connell 

3.  In  an  action  by  a  husband  against  the  wife  foi 
performance  of  a  contract  to  convey  land  she  s 
leased  where  the  evidence  shows  that  she  ezecv 
tract  because  of  matrimonial  coercion  and  i 
ence.     Qreenev,  Qrtene 

4.  Where  the  husband  claims  that  the  conside; 
contract  with  his  wife  to  convey  land  to  him  ^ 
and  affection,  or  an  intention  to  make  him  a  9^ 
den  is  on  him  to  show  that  she  made  the  con 
tarily,  with  knowledge  of  all  the  facts,  and  1 
fraud,  coercion,  or  undue  influence  on  his  part 
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Statute  of  Frauds.    8m  Evidence,  5.    Mills  and  Hill- 
Dams,  2. 
A  parol  promise  of  the  grantor  of  real  estate  to  warrant 
and  defend  the  title  of  hia  grantee  is  within  the  proYisions 
of  the  statute  of  fraads  and  is,  therefore,  void.     Kelley  v. 
Palmer 425 

Statute  of  Limitations.    See  Limitation  of  Actions. 

Statutes.  See  Actions,  3.  Constitutional  Law,  1.  Ha- 
beas Corpus,  3.  '  License.  Municipal  Cobfoba- 
TioNS,  7.    Table,  ante,  p.  xlix. 

1.  Sec.  331  of  the  Code,  prohibiting  husband  and  wife  from 
testifying  against  each  other,  was  not  repealed  by  ch.  53, 
Comp.  Stats.     Oreene  v.  Oreene 634 

2.  Ch.  9,  Laws,  1891,  amending  sees.  1  and  2  of  cb.  15,  Laws, 
1889,  incorporating  cities  of  a  certain  class,  is  void  as  being 
in- conflict  with  sec.  11,  art.  3,  of  the  constitntion,  which 
provides  that  no  law  shall  be  amended  unless  the  new  act 
contains  the  sections  amended,  and  the  sections  amended 
shall  be  repealed.  City  of  South  Omaha  v.  Taxpayers^  League^  671 

Stay.    See  Mobtgaoes,  2. 

Stenographers'  Notes.    See  Cbiminal  Law,  4. 

Subrogation. 

1.  The  fact  that  the  proceeds  of  a  mortgage  were  used  in  dis- 
charging the  lien  of  a  prior  mortgage  affords  no  grounds 

for  subrogation.     Bohn  Sash  dk  Door  Co.  v.  Case 281 

2.  The  purchaser  at  an  invalid  tax  sale  of  land  becomes  sub- 
rogated to  all  the  rights  of  the  public  to  the  liens  for  the 
taxes  paid  by  him  on  account  of  his  purchase.  Adams  v. 
Osgood 451 

3.  Case  in  which  a  wife  who  paid  incumbrances  upon  land 
conveyed,  through  a  third  person,  to  her  bj  her  husband, 
was  subrogated  to  the  rights  of  those  whose  claims  she 
paid  where  the  land  was  subjected  to  the  payment  of  the 
judgments  of  other  creditors.     Brotonell  o.  Stoddard^ 178 

Summons.    See  Attachment,  2.    Mechanics'  Liens,  11, 12. 

Pleading,  a 

A  finding  as  to  place  of  residence  of  a  defendant  served  with 

summons  by  leaving  a  copy  at  his  alleged  usual  place  of 

residence  will  not  be  disturbed  where  the  evidence  was 

conflicting.     Heatonv.  Thayer 47 

Supersedeas. 

Where  it  is  shown  that  a  supersedeas  bond  is  inadequate  in 
amount,  a  sufficient  bond  may  be  required  by  the  appel* 
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late  court  as  a  condition  of  staying  ezeoation.     TuUeys  v. 
Keller 788 

Suretyship.    See  Pbincipal  akd  Subbty. 

Tax  Itiens.    See  Quiibting  Title,  2. 

Taxation.    See  Emikbht  Domain,  2.     Municipal  Cobpo- 

BATIONS,  3-8. 

1.  A  purchaser  at  an  invalid  tax  sale,  by  payment  of  his  bid, 
is  subrogated  to  the  rights  of  the  county  for  the  enforce- 
ment of  payment  of  the  amount  due  with  interest  at  ten 
per  cent;  but  is  not  entitled  to  have  an  attorney's  fee 

taxed  as  part  of  the  costs.     Stegeman  v,  Favlkner 53 

BrawneU  v.  Stoddard 185 

2.  Sec.  123  of  the  revenue  act  (ch.  77,  Com  p.  Stats.)  con- 
strued.    Thompson  V.  Dickey  ,....\ 314 

3.  Ck>ntents  of  notice  to  redeem,  time  of  service,  and  persons 
upon  whom  service  should  be  made.     Id, 

4.  Duty  of  holders  of  tax  sale  certificates.    Id, 

6.  The  statutes  do  not  provide  for  a  county  treasurer's  offi- 
cial seal,  and  valid  tax  deeds  cannot,  therefore,  be  executed 
under  the  present  revenue  law.     Id 322 

6.  A  county  treasurer  cannot  make  a  valid  tax  sale  of  land 
unless  he  includes  in  the  sale  all  delinquent  taxes  against 
the  land  with  interest  and  coet&     Adams  v.  Osgood 450 

7.  The  rule  caveat  emptor  applies  to  purchasers  of  land  at 
tax  sales.     Id 451 

8.  A  sale  of  land  for  one  year's  taxes  does  not  discharge  taxes 
assessed  against  it  for  previous  years.     Id. 

9.  A  valid  tax  on  land  can  only  be  discharged  by  payment  of 
the  tax,  unless  the  land  be  sold  therefor  and  the  holder  of 
the  tax  lien  fails  to  bring  a  foreclosure  suit  for  five  years 
after  the  expiration  of  the  time  to  redeem.     Id, 

10.  The  tax  sales  and  liens  mentioned  in  sections  119  and  181 
of  the  revenue  law  of  1879  have  reference  to  valid  tax  sales 
and  valid  liens  arising  therefrom.     Id. 

IL  A  county  treasurer  has  no  authority  to  sell  land  at  private 
■ale  for  taxes  until  he  has  made  return  to  the  county  clerk 
of  a  public  sale  pursuant  to  sec  109,  ch.  77,  Comp.  Stats. 
Id, 

12.  Where  a  tax  sale  is  invalid,  the  holder  of  the  certificate 
thereunder,  who  becomes  subrogated  to  the  rights  of  the 
public  to  the  lien  for  the  taxes,  is  not  entitled  to  recover 
as  costs,  upon  foreclosure  of  the  lien,  an  attorney's  fee  of 
ten  per  cent  of  the  amount  of  the  decree  in  his  favor,    /d.,  452 
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13.  Where  the  sale  on  which  a  tftx  lien  is  hMed  in  TiOid,  the 
holder  of  the  lien,  npon  forecloenra,  is  entifcled  to  an  attor- 
ney's fee.     Id. 

14.  Where  the  owner  of  land  in  an  action  to  cancel  an  inralid 
tax  sale  certificate  makes  a  tender  in  payment  of  taxes  for 
certain  years,  he  thereby  admits  that  Uie  taxes  for  those 
years  were  legally  assessed.    Id, 

15.  In  sach  a  esse  the  harden  of  showing  that  certain  taxes 
paid  by  the  holder  of  the  certificate  had  not  been  nmriiiciil, 
or  were  for  any  caose  illegal,  or  were  not  lieos  npon  the 
land,  is  on  plaintiff.     Id, 

IS,  Proof  necessary  to  entitle  the  holder  of  a  tax  sale  certifi- 
cate to  a  decree  foreclosing  his  lien.    Id, 

17.  Admissibility  of  tax  sale  certificate  and  tax  receipts  in  es- 
tablishing a  lien  in  faror  of  the  holder.     Id. 

18.  Rate  of  interest  to  be  paid  holder  of  inyalid  tax  sale  cer- 
tificate.     Id.. 451 

Tender.    See  Taxatiok,  14. 

Torts.   See  Intoxicating  Liquobs,  1-3.  -Set-Off  and  Coun- 
tbb-Claim,  2. 

Transcripts.    See  Review,  6-9. 

Treasurers.    See  Municipal  Ck>RPORATioNS,  7. 

Treasurer's  Seal.    See  Taxation,  5. 

Trespass. 

In  order  to  maintain  trespass  to  land  the  plaintiff  mnst  be 
the  owner,  or  in  posession  thereof,  when  the  acts  com- 
plained of  were  committed.     NeUon  v.  Jenkins 133 

Trial.    See  Appeal,  2.    Criminal  Law.    Evidence,  3.   In- 
8TRUCTION&    Review,  2-4. 

1.  All  commnnications  during  a  trial  between  jnrors  and 
persons  connected  with  the  case  should  be  avoided. 
Omaha  Fair  <6  Exposition  Association  v.  Missouri  P.  B.  Co.....  105 

2.  Where  there  is  evidence  which  should  be  submitted  to 
the  jury  an  instruction  withdrawing  the  case  from  it 
should  not  be  given.  ChieagOt  B.  dt  Q,  B.  Co.  v.  Hilde- 
brand 33 

3.  Where  a  party  on  cross-examination  asks  a  witness  an 
immaterial  or  irrelevant  question,  he  is  bound  by  the 
evidence  so  elicited.     Carpenter  v.  LingenfeUer., 728 

4.  Error  cannot  be  successfully  assigned  upon  the  admission 
of  evidence  which  the  trial  court  subsequently  strikes 
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from  the  record  and  ivithdraws  fW>ni  the  jury.    Nation  v. 
JenkxM,^ 133 

6.  In  a  trial  to  the  court  without  a  jnry  it  is  not  reversible 
error  to  deny  the  party  holding  the  affirmatiTe  leave  to 
open  and  cloee  where  it  is  apparent  from  the  record  that 
he  has  not  been  prejndioed.     CUizetiB  ^ate  Bank  v.  Baird,  219 

6.  An  answer  of  a  witness  which  shonld  have  been  stricken 
oat  as  not  responsive  is  not  pr^ndicial  where  it  is  not  cal- 
cnlated  to  mislead  the  jnry  and  is  not  harmfnl  to  the  rights 

of  the  party  who  moved  to  strike  it  out    Peaks  v.  Lord.,.    15 

7.  Where  defendant  answers  by  general  denial  and  pleads  a 
counter-claim,  a  general  finding  for  plaintiff  disposes  of 
the  issues.    Quihriev.  Broum 662 

8.  It  is  within  the  discretion  of  the  trial  judge  to  submit  or 
withhold  questions  for  special  findings  of  the  jury.  Bed' 
rick  r.  Strauss 486 

9.  Where  a  jury  disregards  a  direction  for  special  findings  in 
answer  to  material  qnestions,  and  returns  a  general  ver- 
dict, it  is  error  to  enter  jad^ment  thereon  over  the  objec- 
tion of  the  party  aggrieved.  Sandwich  Enterprise  Co.  v. 
West 722 

Trover  and  Ck>nversion. 

1.  An  action  for  failure  to  pay  over  money  received  by  de- 
fendant as  the  agent  of  plaintiff  cannot  be  maintained 
upon  mere  proof  of  negligence  on  the  part  of  the  defend- 
ant in  making  collection  of  the  money  with  the  detention 

of  which  he  is  sought  to  be  charged.     Stone  v.  NeeHey 667 

2.  The  owner  of  property  taken  by  another  in  good  faith 
may  recover  its  value  at  the  time  of  the  conversion,  but 
not  the  value  after  it  has  been  improved  by  the  other ^s 
labor  and  skill.     Carpenter  v.  Lingenfelier 729 

Trusts.  See  Fraudulent  Conveyances,  4,  5. 

1.  The  relation  of  the  directors  and  managing  officers  of  an 
insolvent  private  corporation  toward  the  property  and 
assets  thereof  is  that  of  trustees  for  all  of  the  creditors. 
Ingwersenv.  Edgecombe 740 

2.  Qnestion  whether  the  president  of  a  loan  company  who 
claimed  to  have  advanced  money  to  purchase  a  leasehold 
interest  in  land  acted  for  himself  or  for  the  benefit  of  the 
company.     Nebraska  Mortgage  Loan  Co.  v.  Van  Kloster 746 

K  Where  a  fund  is  once  impressed  with  the  character  of  a 
trust,  the  trust  character  continues  until  changed  by  the 
consent  of  the  beneficiary.     State  v.  State  Bank  of  Wakoo,  902 
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Undue  Influence.    See  Equity. 

User.    See  Highways,  3. 

Usury.    See  Limitation  of  Actions^  3. 

A  reoewal  note  which  ioclades  interest  on  the  amount  of  tho 
loan  at  a  nanriooa  rate  for  the  tame  of  the  extension  is 
tainted  with  usury.    McDonald  v.  Beer 437 

Variance.    See  Allegata  et  Probata.    Review,  2a 

Vendor  and  Vendee.   See  Mechanics'  Liens,  8-12.   Real 
Estate  Agents.    Statute  of  Frauds. 

1.  Case  where  one  had  entered  into  a  contract  to  purchase 
two  lots  and  was  entitled  to  rescind  on  the  ground  that 
the  vendor's  agent  in  showing  the  property  falflely  repre- 
sented that  one  of  the  lots  was  a  corner  lot  Hoock  v. 
Bowman 80 

2.  A  purchaser  of  real  estate  has  a  right  to  believe  and  rely 
upon  representations  made  to  him  by  his  vendor  as  to  the 
character,  quality,  and  location  of  the  property,  when  the 
facts  concerning  which  the  representations  are  made  are 
unknown  to  the  former.     Id. 

3.  A  vendee  who  is  unacquainted  with  the  facts,  and  relies 
on  false  representations  of  the  vendor  as  to  character,  qual- 
ity and  location  of  property,  may  rescind,  notwithstanding 
an  examination  of  a  public  record  would  have  disclosed  a 
material  misrepresentation  by  the  vendor.     Id '. 85 

4.  liVhere  one  receives  a  conveyance  to  land  after  a  contract 
by  his  vendor  to  sell  it  to  another  bad  been  duly  made, 
acknowledged  and  recorded,  he  takes  the  property  subject 

to  the  rights  of  the  vendee  in  said  contract.     Id 87 

5.  A  vendee  is  not  entitled  to  rescind  a  contract  to  buy  land 
because  his  vendor  subsequently  made  a  conveyance  of 
it  to  a  third  person.     Id. 

6.  Evidence  that  the  grantee  under  a  quitclaim  deed  had 
notice  of  a  prior  unrecorded  deed  for  an  undivided  one- 
half  interest  in  the  premises.     Chamberlain  v.  Grimes 701 

Venue. 

A  suit  for  the  recovery  of  money  must  be  brought  in  the 
county  where  the  defendant  resides  or  where  he  tempo- 
rarily is.     Hoagland  r.  Wilcox.. 138 

Verdict.    See  Judgments,  6-8.    Larceny,  2.    Trial,  0. 

Village  Boards.    See  Intoxicating  Liquors,  5. 

Voluntary  Assignments. 

1.  A  foreign  assignee  cannot  recover  assets  in  an  action  in 
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this  state  where  he  fails  to  show  the  validUy  of  the  assign- 
ment nnder  the  laws  of  the  state  in  which  it  was  made. 
Connorv.  Omaha  Nat,  Bank 602 

9.  The  assignee  of  an  insolvent  corporation  takes  the  prop- 
erty subject  to  whatever  equities  existed  against  the  as- 
signor.    SaUadin  v.  Mitcheil. 859 

3.  In  a  proceeding  by  an  assignee  to  foreclose  a  mortgage,  the 
property  of  an  insolvent  bank,  the  parchaser  from  the 
mortgagor,  who  is  made  a  defendant  therein,  may  set  off 
against  the  claim  of  the  assignee  an  indebtedness  due  to 
him  from  the  bank.     Id. 860 

Waiyer.  See  Estoppel,  3.  Homestead.  Insubancb,  1, 2, 
5.  Landlord  akd  Tenant,  2.  Mechanics'  Liens, 
4.    mobtqages,  2.    pleading,  6, 7. 

Warranty.    See  Ck>yBNANTs.    Statute  of  Frauds. 

Water  and  Water-Courses. 

1.  The  owner  of  a  mill  npon  a  non-navigable  stream  with 
the  right  to  maintain  a  pond  is  entitled  to  have  the  ice  on 
it  remain  there  when  removal  would  interfere  wi^h  his 
motive  power;  but  the  riparian  owner  may  make  any  use 
of  the  ice  he  desires  where  he  does  not  infringe  npon  the 
rights  of  the  owner  of  the  mill.  Eidemiller  Ice  Co.  v. 
Quthrie,^ 238 

2.  The  owner  of  a  mill  and  dam  is  liable  in  damages  where 
he  willfully  and  unnecessarily  lowers  the  water  in  the 
pond  and  destroys  or  injures  the  ice  belonging  to  the  ri- 
parian owner.     Id,,. 239 

Witnesses.  See  Criminal  Law,  a  Evidence,  2.  Lar- 
ceny, 1.    Trial,  6. 

1.  In  a  suit  by  a  husband  against  his  wife  for  specific  per- 
formance of  a  contract,  neither  can  testify  against  the 
other.    Qreenev,  Oreene 634 

2.  After  the  death  of  one  of  two  plaintifis  and  the  entry  of 
an  order  to  proceed  in  the  cause  in  the  name  of  the  sur^ 
vivor,  a  conversation  between  deceased  and  an  interested 
party  is  not  provable  by  the  latter 's  testimony.     Mead  v. 
Weaver 149 

Words  and  Phrases. 

1.  **  All  municipal  taxes."    State  v,  Irejf 187 

2.  "Assessments.''    Id 202 

3.  ''Common  benefits.''     Barr  v.  City  of  Omaha 342 

4.  "Irreparable  injury."     Eidemiller  lee  Co,  v.  Guthrie 239 
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Words  and  Fhroaot    condmded, 

6.  "Xotioe  tondeem."     Tkowum  v.  Dideeg 314 

6.  "Original  jMckageB."    Haieg  v.  StaU 556 

7.  "Kei80D»bledoabt."    Fole^  v.  BUde. 237 

8.  «*Speei*l  beoefita."    Barr  9.0090/  Ommkm «• 342 

Writa,    Bee  SuMMOva. 
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